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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 

Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS
DOT/NHTSA US DA/APHIS DOT/NHTSA USDA/APHIS
DOT/FAA ' USDA/FNS DOT/FAA USDA/FNS
DOT/ÔHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA

CSC CSC
LABOR LABOR
HEW/ADAMHA HEW/ADAMHA
HEW/CDC HEW/CDC
HEW/ FDA HEW/FDA
HEW/HRA HEW/HRA
HEW/HSA HEW/HSA
HEW/NIH HEW/NIH

HEW/PHS HEW/PHS

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next worK day following the holiday.^

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page.

Published  daily, M onday through Friday (no pu b lication  on  Saturdays, Sundays, or on official Federal 
h o lid a y s) , by th e  Office o f th e  Federal Register, N ational Archives and Records Service, General Services 
A dm inistration, W ashington, D.C. 20408, under th e  Federal R egister Act (49 S tat. 500, as amended; 44 U.S.C.. 

i} C h- 15) and th e  regu lations o f th e  A dm inistrative C om m ittee o f th e  Federal R egister (1 CFR Ch. I ) . Distribution 
13 m ade only by th e  S uperin tendent of D ocum ents, U.S. G overnm ent P rin tin g  Office, W ashington, D.C. 20402.

The Federal Register provides a uniform  system  for m aking available to  th e  pub lic regu lations and legal notices issued 
by Federal agencies. T hese include P residential proclam ations and E xecutive orders and Federal agency docum ents having, 
general applicability  and legal effect, docum ents required to  be pub lished  by Act o f Congress and other Federal agency 
docum ents o f public in terest. D ocum ents are on file for p u b lic  in spection  in  th e  Office o f th e  Federal Register the day befofS 
th ey  are published , un less earlier filing is requested by th e  issu ing  agency.

T he Federal Register w ill be furnished  by m ail to  subscribers, free of postage, for $5.00 per m onth  or $50 per year, payable 
in  advance. T he charge for individual copies is 75 cen ts for each  issue, or 75 cen ts for each  group of pages as actually bound. 
R em it check or m oney order, m ade payable to  th e  S uperin tendent o f D ocum ents, U.S. G overnm ent P rinting  Office, Washington. 
D.C. 20402.

There are n o  restr ictions o n  th e  repub lication  of m ateria l appearing in  th e  Federal R egister.
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202—523—5240.

FEDERAL REGISTER, Daily Issue:- 
Subscription orders (GPO)_. ——  202-783-3238
Subscription problems (GPO ).__._ 202-275-3050
“Dial • a • Regulation" (recorded 202-523-5022 

summary of highlighted docu
ments appearing in next day’s 
issue).

Scheduling of documents for 523-3187
publication.

Copies of documents appearing in 523-5240
the Federal Register.

Corrections....................— -..........-—  523—5237
Public Inspection D esk .................... 523-5215
Finding Aids............................... —

Public Briefings: "How To Use the 523-3517
Federal Register.”

Code of Federal Regulations (CFR).. 523-3419
523-3517

Finding Aids.............. -............ 523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5286

tions.
Weekly Compilation of Presidential 523—5284

Documents.
Public Papers of the Presidents.... 523-5285
Index ......................-........-.......- .......523-5285

PUBLIC LAWS:
Public Law dates and numbers........ 523-5266

523-5282
Slip Laws____ _____ .......................... 7-  523-5266

523-5282
U.S. Statutes at Large........................ 523-5266

523-5282
U.S. Government Manual......................... 523-5287
Automation ..................................................  523-5240
Special Projects.....................  523-4534

HIGHLIGHTS— Continued

FOOD ADDITIVES
HEW/FDA notice of petition for safe use of a flexible laminat
ed pouch intended to contact food under retort conditions......  5891
GRANTS
HEW/HSA announces closing dates for competitive grant 
applications in fiscal year 1978 for Sudden Infant Death 
Syndrome Program by 4-1-78 and Specialized Training in 
Maternal and Child Health of Several Categories of Health 
Professionals by 3-31-78 (2 documents)--  ----------- 5891, 5892
HEALTH MAINTENANCE ORGANIZATIONS 
HEW/PHS amends requirements for entities requesting Feder
al financial assistance for feasibility surveys, planning, and 
initial development, and initial operating costs; effective
2- 10-78 (Part V of this issue).............................................................  6020
IMPORTATION OF CERAM IC T ILE  SETT ER S
ITC institutes an investigation regarding alleged unfair meth-
ods of competition and unfair act................. ....... ........ .................... 5891

INCOME TAX
Treasury/IRS proposes regulations relating to custodial ac
counts for regulated investment company stock; comments by
3- 27-78 ! . .......... ....................... _ ..................................  5852

INSURANCE f o r  t h e  a g e d  a n d  
d is a b led
HEW provides.for reimbursement of reinsurance costs for risk 
oasis Health Maintenance Organizations; effective 2-10-78..
LEARNERS IN CERTAIN INDUSTRIES
Labor/W&H increases the subminimum wage rates; effective
3-13-78..............  ..... ................. .............

5822

5816

MANDATORY PETROLEUM  PRICE  
REGULATIONS
DOE/ERA amends its regulations regarding computation of 
landed costs: Timing; effective 3-1-78...........................................
MANAGEMENT ASSISTAN CE PROGRAM  
SBA prescribes various types available to new or prospective 
small business owner/manager, effective 2-10-78.....................
OCCUPATIONAL EXPO SURE TO BENZENE 
Labor/OSHA issues permanent occupational safety and 
health standards; effective 3-13-78 (Part II of this issue)........
OUTER CONTINENTAL SH ELF O IL AND GAS 
LEA SES
Interior/BLM gives notice to bidders of consideration to use 
cash bonus bidding system with royalty rates fixed according 
to a predetermined schedule...............................................................
RADIO AND TELEVISIO N  BROADCASTING  
SBA proposes to establish financial assistance eligibility crite
ria; comments by 3-13-78............................................................ •—.

5799

5801

5918

5900

5846
SACCHARIN
HEW/FDA proposes to require vending machines dispensing 
food containing saccharin to bear a warning statement; com-
ments by 3-13-78...................................... .......................................... . 5851
SPEC IA L EM ERGENCY RADIO SER V IC E
FCC permits one-way paging operations; effective 3-20-78.... 5831
STA TE MEDICAID CONTRACTS 
HEW/HCFA revises requirements for health maintenance or
ganizations and other health care contractors; effective 
2-10-78; comments by 4-11-78 .................................. ....................  5823
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HIGHLIGHTS—Continued

VETERAN S BEN EFITS
VA proposes to amend its regulations to indicate that service 
in the Women’s Air Forces Service Pilots (WASP) during World 
War II or similar group, may be considered active service when 
so certified by DOD; comments by 3-13-78..................................  5856

M EETINGS—
DOE: Industry Advisory Board to the International Energy

Agency, 2-16 and 2-17-78.......................... ............... .......... 5878
FERC: Gas Policy Advisory Council, 3-2-78........ ............ 5876

FCC: Broadcast Service Working Groups, 1979 World Ad
ministrative Radio Conference, 3-1-78 ............................... 5887

HEW: Rights and Responsibilities of Women Advisory Com
mittee (2 documents), 2-27 and 2-£8-78....................... '.. 5886

ADAMHA: Advisory Committees, 3-22, 3-30, and
3-31-78.......................... ....... .................................................. . 5890

NIH: Aging Review Committee, 3-24-78............................ . 5893
Allergy and Clinical Immunology Research Committee,

3-6-78.............................   5893
Biomedical Library Review Committee, 3-20 and

3-21-78 .....................................................................................  5893
Contract Proposals and Grant Applications Review, 3-6 

and 3-7, 3-9, 3-13 through 3-16, 3-20, 3-23 and
3-24, and 3-29 through 4-1 -78.............     5894

Microbiology and Infectious Diseases Advisory Commit
tee, 3-6-78....................         5895

Cancer Immunotherapy Committee, 3-2, 3-9, 3-13,
3-16, and 3-30-78................................................................. 5895

Clinical Applications and Prevention Advisory Commit
tee, 3-23-78...........................................................................  5893

HUD: Tenant Participation in the Management of Low-
Income Public Housing Task Force, 2-26-78....................... 5897

NSF: Anthropology of the Advisory Committee for Behavior
al and Neural Sciences Subcommittee, 3-1 through
3-4-78........... .'................r ............ .......................... ............................... . 5906

Metabolic Biology Subcommittee, 2-27 and 2-28-78 ....... 5907
Science and Technology Policy Office: Basic Research in 

the Department of Energy Working Group, 2-26 through
2-28-78.......S........................:......................................................  5908

Intergovernmental Science, Engineering, and Technology
Advisory Panel, 3-1 and 3-2-78..........................................  5908

VA: Educational Allowances Station Committee, 3-2-78 ...... 5912
RESCH ED ULED  MEETING—

Labor/ETA: Equal Apprenticeship Opportunity Subcommit
tee, Federal Committee on Apprenticeship, 2-27-78 ........ 5905

PUBLIC H EA R IN G -
ITC: Draft Chapters of the Harmonized Commodity Descrip

tion and Coding System, 3-1-78.......................... ...................  5902
SEPA RA TE PARTS O F THIS ISSU E
Part II, Labor/OSHA..............................................................................  5918
Part III, Labor/EÖA............... ................ ................................................  5972
Part IV, State............................................................. ..............................  6008
Part V, HEW/PHS........ ........................................................... .............. 6020
Part VI, Water Resources Council....................................................  6030

A

reminders
(T he item s in  th is  lis t  w ere ed itoria lly  com piled as an  aid  to  Federal Register users. In clu sion  or exclu sion  from  th is  lis t  has no legal 

significance. S ince th is  lis t  is  in tend ed  as a rem inder, it  does n o t in clu d e effective dates th a t  occur w ith in  14 days o f  publication.)

Rules Going Into Effect Today

ICC—Exception to competitive rate level stand
ards in connection with short notice authority 
to establish temporary-authority rates.

65184; 12-30-77, 1625; 1-11-78 
Library of Congress/CO—Compulsory license 

for cable systems......... .............. 958; 1-5-78

List of Public Laws

This is a continuing listing of public bills 
that have become law, the text of which is 
not published in the Federal Register. 
Copies of the laws in individual pamphlet 
form (referred to as “slip laws”) may be 
obtained from the U.S. Government Printing 
Office.

H.R. 10532 ...................................  Pub. L. 95-226
To amend Public Law 95-18, providing for 

> emergency drought relief measures. (Feb.
7,1978; 92 Stat. 10) Price: $.50.
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Rules
Lemons grown in Ariz. and 

Calif.......................«..................  5796
Proposed Rules
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AGRICULTURE DEPARTMENT
See Agricultural Marketing Serv

ice; Animal and Plant Health 
Inspection Service; Pood and 
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rules onci regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U .S .C . 1510. i  u
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each

month. _________________________ _ _

[6325-01]
Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE COMMISSION 
PART 213—EXCEPTED SERVICE 

Community Services Administration 
AGENCY: Civil Service Commission. 
ACTION: Final rule.

Trading Markets, and nine positions of 
Regional Administrator are revoked 
because they are no longer needed. 
The positions are all filled by attor
neys appointed under Schedule A au
thority 213.3102(d)
EFFECTIVE DATE: February 10,1978.
FOR FURTHER INFORMATION 
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5 CFR Part 213 is 
amended as follows:

1. Section 213.3307 (a)(4) is revoked 
as follows;
§ 213.3307 Department o f the Army.

(a) Office of the Secretary. * * *
(4) [Revoked],

* * * * *
2. Section 213.3309(a)(10) is revoked 

as follows:
§ 213.3309 Department o f the Air Force.

(a) Office of the Secretary. * * *
(10) [Revoked],

* * * * *

3. Section 213.3312(a)(16) is revoked 
as follows:
§ 213.3312 Department of the Interior.

(a) Office of the Secretary.* * *
(16) [Revoked].

* * * * - *
4. Section 213.3339 (a), (b), and (c) 

are revised to read as follows:
§213.3339 U.S. International Trade Com

mission.
(a) One Administrative Assistant 

and one Staff Assistant (Legal) to a 
Commissioner.

(b) One Staff Assistant (Legal), and 
one Staff Assistant to a Commissioner.

(c) One Staff Assistant (Legal), and 
one Confidential Assistant to a Com
missioner.

* * * * *
5. Section 213.3344(d) is revoked as 

follows:
§ 213.3344 Occupational Safety and Health 

Review Commission.* * *
' (d) [Revoked].

* * * * *
6. Section 213.3384(a)(24) and (m)(3) 

are revised; (a)(31) and (46) are re
voked as follows:
§ 213.3384 Department o f Housing and 

Urban Development.
(a) Office of the Secretary.* * *
(24) One Executive Secretary to the 

Under Secretary.

* * * * *

SUMMARY: One position of Secre
tary (Typing} to the Assistant Direc
tor for Management is excepted from 
the competitive service under Sched
ule C on the basis of confidentiality.
EFFECTIVE DATE: February 10,1978.
FOR FURTHER INFORMATION 
CONTACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.33,73(m) is 

added as set out below:
§213.3373 Community Services Adminis

tration.

* * * * *
(m) Office of Management.
(1) One Secretary (Typing) to the 

Assistant Director for Management.
(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 
1954-1958 Comp., p. 218.)

United States C iv il  S erv
ice Com m ission  

J ames C. Spry ,
Executive Assistant 
to the Commissioners. 

tFR Doc. 78-3834 Filed 2-9-78; 8:45 am]

[6325-01]
PART 213—EXCEPTED SERVICE

Department of Health, Education, and Welfare; 
securities and Exchange Commission

AGENCY: Civil Service Commission. 
ACTION: Final rule.
SUMMARY: This document shows 
that: (1) Schedule A authority for 30 
Positions on the staff of the White 
House Conference on Families is rede
signated for general use in the Depart
ment of Health, Education, and Wel
fare to reflect changes in organization
al responsibility; and (2) Schedule A 
authorities covering positions of Direc
tors of the Divisions of Corporation 
Finance, Corporate Regulation and

Accordingly, 5 CFR 213.3116(e)(2) is 
added and 213.3116(k), 213.3130 (a) 
and (b) are revoked as set out below:
§213.3116 Department of Health, Educa

tion, and Welfare.
(e) General.* * *
(2) Thirty positions at GS-15 and 

below for employment not to exceed 
September 30, 1980, on the staff of the 
White House Conference on Families.

* * * * *
(k) [Reserved]

* * * * *

§213.3130 Securities and Exchange Com
mission^

(a) [Reserved]
(b) [Reserved]

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR, 
1954-1958 Comp., p. 218.)

United  States C iv il  S erv
ice Com m ission  

J ames C. Spry ,
Executive Assistant 
to the Commissioners. 

[FR Doc. 78-3833 Filed 2-9-78; 8:45 am]

[6325-01]
PART 213— EXCEPTED SERVICE 

Excepted Schedules; Miscellaneous Revocations 
AGENCY: Civil, Service Commission. 
ACTION: Final rule. .
SUMMARY: Subpart C of Part 213 is 
amended to show that 13 positions are 
revoked under the provisions of 
§ 213.3301b because they have been 
vacant longer than 60 days.
EFFECTIVE DATE: February 10, 
1978.„
FOR FURTHER INFORMATION 
CONTACT:

William Bohling, 202-632-4533.
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(31) [Revoked].
* * * * *

(46) [Revoked].
• • > * • *

(m) Office of Legislation and Inter
governmental Relations. * * *

(3) One Senior Assistant for Con
gressional Relations.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., P. 218.)

U nited S tates Civ il  S erv
ice Co m m issio n ,

J ames C. S pr y ,
Executive Assistant 
to the Commissioners. 

[PR Doc. 78-3852 Piled 2-9-78; 8:45 am]

[6325-01]
CAREER AND CAREER-CONDITIONAL EMPLOY

MENT; ADVERSE ACTIONS BY AGENCIES; 
APPEALS TO THE COMMISSION

Editorial Amendments
AGENCY: Civil Service Com m ission, 
ACTION: Editorial amendments.
SUMMARY: The following changes 
are being submitted to com form with 
the amendments to Part 713—Equal 
Opportunity, published in the F ederal 
R egister, p. 37530, July 22, 1977. Part 
713 was amended to redefine the age 
group covered by the regulations from 
employees or applicants who are at 
least 40 and less than 65 years of age; 
to (a) employees who are at least 40 
and less than 70 years of age and (b) 
applicants who are at least 40 and less 
than 65 years of age. The purpose of 
these amendments was to comply with 
a court decision (Christie v. Marston, 
7th Circuit Court 1977, 551 F. 2d 
1080).
EFFECTIVE DATE: March 4,1977.
FOR FURTHER INFORMATION 
CONTACT:

Donna M. Hartung, Civil Service 
Commission, Bureau of Policies and 
Standards, 1900 E Street NW., 
Washington, D.C. 20415, 202-632- 
5623.
Accordingly, 5 CFR 315.806(b)(1), 

752.304(b)(2), and 772.306(a) are 
amended as follows:

issue of discrimination to the agency 
for investigation of that issue and a 
report thereon to the Com m ission,
(5 U.S.C. 1302, 3301, 3302; E.O. 10577, 3 
CFR, 1954-1958 Comp., p. 218. §§315.605 
and 315.801(a)(6) also issued under Pub. L. 
93-113 and E.O. 11103, 3 CPR, 1959-1963 
Comp., p..762; §§ 315.201(c)(3), 315.601 and 
315.801(a)(3) interpret and apply 76 A Stat. 
18; 2 C.Z.C. 149(c)(2); E.O. 9830, 3 CPR, 
1943-1948 Comp., p. 606.)

PART 752—ADVERSE ACTIONS BY AGENCIES

§ 752.304. Appeal rights to the Commis
sion.

* * * * *
(b) Scope of review. * * *
(2) When an employee alleges that a 

suspension was taken as a result of dis
crimination on grounds of race, color, 
religion, sex, or national origin, or be
cause of age: Provided, That the em
ployee was at least 40 years of age but 
less than 70 years of age, the Commis
sion refers the allegation of discrimi
nation to the agency for investigation 
of that issue and a report thereon to 
the Commission.
(5 UJS.C. 1302, 3301, 3302, 7701; E.O. 10577, 
3 CFR, 1954-1958 Comp., p. 218; E.O. 11491, 
3 CPR, 1966-1970 Comp., p. 861.)

PART 772—APPEALS TO THE COMMISSION 
§ 772.306. Allegations of discrimination.

(a) Except as provided in paragraph
(e) of this section, when an employee 
makes a timely allegation in writing in 
connection with an appeal under this 
subpart that the agency’s action was 
based in whole or in part on discrimi
nation because of race, color, religion, 
sex, or national origin, or because of 
age: Provided, That at the time of the 
action the employee was at least 40 
years of age but less than 70 years of 
age, the Appeals Authority shall de
termine whether the appellant has 
been informed by the agency of his/ 
her right to proceed under this sub
part or under Part 713 of this chapter 
and of the scope of the review pro
vided in each procedure. If the appel
lant has not been informed of the sep
arate rights of appeal, the Appeals Au
thority shall refer the matter to the 
agency so the agency may explain the

alternate rights of appeal to the appel
lant as provided in § 713.236 of Part 
713 of this chapter and afford him/ 
her the opportunity, if appropriate to 
elect which avenue of appeal he/she 
wishes to pursuè.
(5 U.S.C. secs. 1302, 3301, 3302. 5115 533a 
7512, 7701, 8347; E.O. 10577, 3 CFR’ 1954’ 
1958 Comp., p. 218; E.O. 11491, 3 CPR 1966- 
70 Comp., p. 803; 772.401-772.404 also Issued 

"Under 5 U.S.C. secs. 7151, 7154; E.O. 11478 3 
CPR, 1966-70 Comp., p. 861.)

U nited S tates Civil Serv
ice Com m ission ,

J ames C. S pry ,
Executive Assistant 
to the Commissioners. 

[PR Doe. 78-3835 Piled 2-9-78; 8:45 am]

[3410-30]
Title 7—Agriculture

CHAPTER II—FOOD AND NUTRITION SERVICE, 
DEPARTMENT OF AGRICULTURE

SUBCHAPTER A — CHILD NUTRITION PROGRAMS

PART 230— NONFOOD ASSISTANCE 
PROGRAM

Appendix—Initial Apportionment of Food Ser
vice Equipment Funds Pursuant to Child Nu
trition Act of 1966, For Fiscal Year 1978 -

AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Final rule.
SUMMARY: This action apportions 
food service equipment assistance 
funds (formerly nonfood assistance 
funds) among States in compliance 
with subsections 5 (b) and (e) of the 
Child Nutrition Act.
EFFECTIVE DATE: January 31, 1978. 
FOR FURTHER INFORMATION:

Margaret O’K. Glavin, School Pro
grams Division Food and Nutrition 
Service, U.S. Department of Agricul
ture, Washington, D.C. 20250, 202- 
447-8130.
Pursuant to sections 5 (b) and (e) of 

the Child Nutrition Act of 1966, Pub.
L. 89-642, 80 Stat. 887, as amended, 
food service equipment assistance 
funds available fo r  the fiscal year 
ending Septembér 30, 1978, are appor
tioned among the States as follows:

PART 315—CAREER AND CAREER- 
CONDITIONAL EMPLOYMENT 

* * * * *

Section 5(b)

State «Total apportionment State agency Withheld for private
schools

§315.806. Appeal rights to the Commis
sion.
• * * * •

(b) On Discrimination. (1) An em
ployee may appeal under this subpara
graph a termination which he/she al
leges was based on discrimination be
cause of race, color, religion, sex, or 
national origin; or age, Provided, That 
at the time of the alleged discrimina
tory action the employee was at least 
40 years of age but less than 70 years 
of age. The Commission refers the

Connecticut ....„........
M aine...... ..................
Massachusetts..........
New Hampshire___
Rhode Island............
Vermont.......... ..........

Delaware......._..........
District of Columbia,
Maryland...................
New Jersey.................
New York...................
Pennsylvania..............
Puerto Rico................
Virginia.......................
Virgin Islands.............
West Virginia............

$190,463 
100,452 
522,216 

N 62,840 
59,425 
44,561

56,368
49,910

293,039
430,950

1,144,726
905,747
335,087
521,455

15,193
178,379

$190,463
95,540

522,216
62,840
59,425
44,561

56,368
49,910

293,039
430,950

1,144,726
905,747
335,087
515,046

15,193
178,379

$4,912

6,409
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5796 RULES AND REGULATIONS

Section 5(e )—Continued

State Total apportionment State agency Withheld for private
__________________. schools

Oregon.....................................  85,454 ' 85,454 ......................
Trust Territory.......................  37,025 37,025 .............. .......
Washington.............................  111,360 66,639 44.721

Total...............................  1,321,180 1,267,280 53,900

Total........ ...............  9,333,333 8,725,190 608,143

(Secs. 2, 5, 6 and 9 through 16, 80 Stat. 885-790; 42 U.S.C. 1771, 1774, 1775, 1778-1785.)
Note.—The Food and Nutrition Service has determined that this document does not 

contain a major proposal requiring preparation of an Economic Impact Statement under 
Executive Order 11821 and OMB Circular A-107.

Dated: January 31, 1978.
P a t r ic ia  W. D e it z , 

Acting Administrator.
[FR Doc. 78-3183 Filed 2-9-78; 8:45 am]

[3410-02]
Title 7—Agriculture

CHAPTER IX—AGRICULTURAL MARKETING 
SERVICE (MARKETING AGREEMENTS AND 
ORDERS; FRUITS, VEGETABLES, NUTS), DE
PARTMENT OF AGRICULTURE

[Lemon Reg. 131, Arndt. 1; Lemon Reg. 132]

PART 910— LEMONS GROWN IN CALIFORNIA 
AND ARIZONA

Limitation of Handling

AGENCY: Agricultural Marketing 
Service, USDA.
ACTION: Final rule.
SUMMARY: This action establishes 
the quantity of Califomia-Arizona 
lemons that may be shipped to the 
fresh market during the period Febru
ary 12-18, 1978, and increases the 
quantity of such lemons that may be 
so shipped during the period February 
5-11, 1978. Such action is needed to 
provide for orderly marketing of fresh 
lemons for the periods specified due to 
the marketing situation confronting 
the lemon industry.
DATES: The regulation becomes ef
fective February 12, 1978, and the 
amendment is effective for the period 
February 5-11, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Charles R. Brader, 202-447-6393.
SUPPLEMENTARY INFORMATION: 
Findings.—Pursuant to the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part 910), reg
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administra
tive Committee, established under this 
marketing order, and upon other in
formation, it is found that the limita
tion of handling of lemons, as hereaf
ter provided, will tend to effectuate 
the declared policy of the act.

The committee met on February 7, 
1978, to consider supply and market

conditions and other factors affecting 
the need for regulation, and recom
mended quantities of lemons deemed 
advisable to be handled during the 
specified weeks. The committee re
ports the demand for lemons is similar 
to last week.

It is further found that it is imprac
ticable and contrary to the public in
terest to give preliminary notice, 
engage in public rulemaking, and post
pone the effective date until 30 days 
after publication in the F ed er a l  R eg
is t e r  (5 U.S.C. 553), because of insuffi
cient time between the date when in
formation became available upon 
which this regulation and amendment 
are based and the effective date neces
sary to effectuate the declared policy 
of the act. Interested persons were 
given an opportunity to submit infor
mation and views on the regulation at 
an open meeting, and the amendment 
relieves restrictions on the handling of 
lemons. It is necessary to effectuate 
the declared purposes of the act to 
make these regulatory provisions ef
fective as specified, and handlers have 
been apprised of such provisions and 
the effective time.
§ 910.432 Lemon Regulation 132.

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
February 12, 1978, through February 
18, 1978, is established at 210,000 car
tons.

(b) As used in this section,^ “han
dled” and “carton(s)” mean the same 
as defined in the marketing order.

2. Paragraph (a) of §910.431 Lemon 
Regulation 131 (43 F.R. 4586) is 
amended to read as follows:
§ 910.431 Lemon Regulation 131.

(a) The quantity of lemons grown in 
California and Arizona which may be 
handled during the period February 5 
through February 11, 1978, is estab
lished at 225,000 cartons.

* * * * * i
(Secs. 1-19, 48 Stat. 31, as amended (7 U.S.C. 
601-674).)

Dated: February 8, 1978.
C h a r l e s  R . B r a d e r , 

Deputy Director, Fruit and Vege
table Division, Agricultural 
Marketing Service.

[FR Doc. 78-4027 Filed 2-9-78; 11:22 am]

[3410-34]

Title 9—Animals and Animal Products

CHAPTER I—ANIMAL AND PLANT HEALTH IN
SPECTION SERVICE, DEPARTMENT OF AGRI
CULTURE }

SUBCHAPTER C— INTERSTATE TRANSPORTATION OF 
ANIMALS (INCLUDING POULTRY) AND ANIMAL 
PRODUCTS

PART 73— SCABIES IN CATTLE 

Areas Quarantined

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Final rule.
SUMMARY: The purpose of this 
amendment is to quarantine a portion 
of Brown, Haakon, and Kingsbury 
Counties in South Dakota because of 
the existence of cattle scabies. Psorop- 
tic cattle scabies was confirmed by 
Veterinary Services Laboratories in 
South Dakota. Therefore, in order to 
prevent the dissemination of cattle 
scabies it is necessary to quarantine 
the infested areas.
EFFECTIVE DATE: February 3, 1978.
FOR FURTHER INFORMATION 
CONTACT:
• Dr. Glen O. Schubert, Chief Staff 

Veterinarian, Sheep, Goat, Equine, 
and Ectoparasites Staff, USDA, 
APHIS, VS, Federal Building, Room 
737, 6505 Belcrest Road, Hyattsville, 
Md. 20782, 301-436-8322.

SUPPLEMENTARY INFORMATION: 
This amendment quarantines a por
tion of Brown, Haakon, and Kingsbury 
Counties in South Dakota because of 
the existence of cattle scabies. The re
strictions pertaining to the interstate 
movement of cattle from quarantined 
areas as contained in 9 CFR Part 73, 
as amended, will apply to the areas 
quarantined.

Accordingly, Part 73, Title 9, Code of 
Federal Regulations, as amended re
stricting the interstate movement of 
cattle because of scabies, is hereby 
amended as follows:

In § 73.1a, a new paragraph (g) relat
ing to the State of South Dakota is 
added to read:

§ 73.1a Notice o f quarantine.

* * * * *
(g) Notice is hereby given that cattle 

in certain portions of the State of 
South Dakota are affected with sca
bies, a contagious, infectious, and com
municable disease; and, therefore, the 
following areas in such State are 
hereby quarantined because of said 
disease:

(1) That portion of -Brown County 
comprised of NE Vi sec. 13, R. 60 W.,
T. 126 N.

(2) That portion of Haakon County 
comprised of SE Vi sec. 7, R. 21 E., T. 1
N.
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(3) That portion of Kingsbury 
County comprised of SW V* sec. 28, R. 
56 W., T. I l l  N.
(Secs. 4-7, 23 Stat. 32, as amended; secs. 1 
and 2, 32 Stat. 791-792, as amended; secs. 1- 
4 33 Stat. 1264, 1265, as amended; secs. 3 
Mid 11, 76 Stat. 130, 132; (21 U.S.C. 111-113, 
115, 117, 120, 121, 123-126, 134b, 134f>; 37 
PR 28464, 28477; 38 FR 19141.)

The amendment imposes certain fur
ther restrictions necessary to prevent 
the interstate spread of cattle scabies 
and must be made effective immedi
ately to accomplish its purpose in the 
public interest. It does not appear that 
public participation in this rulemaking 
proceeding would make additional rel
evant information available to the De
partment.

Accordingly, under the administra
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure with 
respect to the amendment are imprac
ticable and contrary to the public in
terest, and good cause is found for 
making th e  amendment effective less 
than 30 days after publication in the 
Federal R e g is t e r .

Done at Washington, D.C., this 3rd 
day of February 1978.

Note.—T h e  Animal and Plant Health In
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107.

J . K . Atwell,
Acting Deputy Administrator, 

Veterinary Services.
[FR Doc. 78-3468 Piled 2-9-78; 8:45 am]

[3128-01]
Title 10— Energy

CHAPTER II— FEDERAL ENERGY 
ADMINISTRATION1

PART 205—ADMINISTRATIVE PROCEDURES 
AND SANCTIONS

1978 Interpretations of the General Counsel

AGENCY: Department of Energy. 
ACTION: Notice of Interpretations.
SUMMARY: Attached is the Interpre
tation issued by the Office of the Gen
eral Counsel of the Department of 
Energy under 10 CFR Part 205, Sub- 
Part F, during the period January 1, 
1978, through January 31,1978.
EOR FURTHER 
CONTACT:

INFORMATION

Diane Stubbs, Office of the General 
Counsel, Department of Energy,

'E ditorial N ote .—Chapter II will be ren
amed at a future date to reflect that it con- 
‘ams regulations administered by the Eco
nomic Regulatory Administration of the De
partment of Energy.

12th and Pennsylvania Avenue NW.,
Room 1121, Washington, D.C. 20461,
202-566-9070.

SUPPLEMENTARY INFORMATION: 
Interpretations issued pursuant to 10 
CFR Part 205, Subpart F, are pub
lished in the F ederal R egister in ac
cordance with the editorial and classi
fication criteria set forth in 42 FR 
7923, February 8, 1977, as modified in 
42 FR 46270, September 15, 1977.

These Interpretations depend for 
their authority on the accuracy of the 
factual statement used as a basis for 
the Interpretation <10 CFR 
205.84(a)(2)) and may be rescinded or 
modified at any time (§ 205.85(d)). 
Only the persons to whom Interpreta
tions are addressed and other persons 
upon whom Interpretations are served 
are entitled to rely on them 
(§ 205.85(c)). An Interpretation is 
modified by a subsequent amendment 
to the regulation(s) or ruling(s) inter
preted thereby to the extent that the 
Interpretation is inconsistent with the 
amended regulation(s) or ruling(s) 
(§ 205.85(e)). In addition, Interpreta
tions are subject to appeal. The Inter
pretations appended hereto are pub
lished today only for general guidance 
in accordance with the reasons set 
forth in the Notice first cited above.

Issued in Washington, D.C., Febru
ary 7,1978.

W illiam  S. H effelfinger, 
Director of Administration, 

Department of Energy.
Appe n d ix

No.—1978-1, To—Alaska Petrochemical Co.,
Date—Jan. 24, Category—Allocation.

Interpretation 1978-1 
To: Alaska Petrochemical Co.
Date: January 25,1978.
Rule Interpreted: 10 CFR 211.63.
Code: GCW—AI—December 1 Rule.

pacts

The State of Alaska (the State) owns the 
lands in the vicinity of Prudhoe Bay, 
Alaska, beneath which large crude oil re
serves have been discovered (North Slope 
crude oil). The State has leased these lands 
to various companies which are producing 
and marketing that crude oil. Under the 
terms of the leases, the State has reserved a 
royalty interest of 12 percent of the crude 
oil (royalty oil), which it may take in 
“value” or in “kind.” Presently, the State 
has elected to receive its royalty oil in value 
rather than in kind.

The State, however, is interested in receiv
ing its royalty interest in kind and market
ing that royalty oil so as to more directly 
benefit Alaska. To further this goal, the 
State sought and received an Interpretation 
from the Federal Energy Administration 
(FEA), a predecessor agency of the Depart
ment of Energy (DOE), which determined 
that the State could require the present 
producers of its royalty oil to prospectively 
waive the protective provisions of the crude 
oil supplier/purchaser rule (the rule), as set 
forth in 10 CFR 211.63, for themselves and

for all subsequent purchasers of the State’s 
royalty oil. See “State of Alaska,” Interpre
tation 1977-7, 42 FR 31143 (June 20, 1977). 
Under the terms of. that Interpretation, the  
State has been assured, the crude oil suppli
er/purchaser rule notwithstanding, that it 
may elect to take its royalty interest in kind 
rather than be required to continue to 
permit the present producers of the royalty 
crude oil to market that oil.

The State, has now entered into discus
sions with four companies, each of which is 
interested in building a refinery complex in 
Alaska to process the State’s royalty oil. 
The Alaska Petrochemical Co. (Alpetco) is 
one of these competing companies. Alpetco, 
a consortium of the Alaska Interstate Co., 
Alaska Consolidated Shipping, Inc., and the 
Barbour Oil Co., was recently formed ex
pressly for the purpose of constructing a re
finery complex in Alaska.

While all four companies involved in the  
discussions with the State plan to purchase 
the State’s royalty ott for use in their pro
posed refineries, Alpetco alone proposes to 
purchase and resell the State’s royalty oil 
for the interim period during which its re
finery is under construction. Any profits Al
petco earns on the resale of the royalty oil 
during this interim period would be contrib
uted toward the construction of the refin
ery. Alpetco views this interim arrangement 
to purchase and market the State’s royalty 
oil as an essential element in its effort to 
secure adequate financing for the refinery 
construction project.

In its submission, Alpetco states that 
Alaska seeks assurances, similar to those 
granted in Interpretation 1977-7, that the 
crude oil supplier/purchaser rule will not 
prevent the State from terminating sales of 
its royalty oil to Alpetco. In a letter to the 
DOE supporting Alpetco’s request for Inter
pretation, the State has confirmed that it 
desires this assurance in order to ensure 
that it will be free to market its royalty oil 
elsewhere should Alpetco default under the  
terms of its contract with the State.

Basing its request upon Interpretation 
1977-7, therefore, Alpetco requests a deter
mination that the State and Alpetco, and 
Alpetco and all subsequent purchasers of 
the State’s royalty oil, may enter into valid 
and binding agreements which would waive 
the benefits of the crude oil supplier/pur
chaser rule for sales of royalty oil to Al
petco.

In its request for Interpretation, Alpetco 
has indicated that there are three possible 
categories of purchasers to which it would 
attempt to sell the State’s royalty oil during 
the interim period: The U.S. Government 
for placement in the Strategic Petroleum  
Reserve; major petroleum companies; and 
small and independent refiners. Alpetco 
states that as its refinery nears completion, 
it will be able to give adequate advance 
notice to these purchasers of the termina
tion of the sales of the State’s royalty oil, 
and contends, therefore, that it would not 
be inequitable for purchasers in each of 
these categories to prospectively waive the 
benefits of the crude oil supplier/purchaser 
rule.

ISSUE
May the State of Alaska and Alpetco 

enter into a valid and binding agreement for 
the sale of the State’s royalty crude oil to 
Alpetco, where the provisions of that agree
ment would waive the benefits otherwise 
given to Alpetco and to all subsequent pur
chasers of the State’s royalty oil by the
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crude oil supplier/purchaser rule, as set 
forth in 10 CFR 211,63?

INTERPRETATION

For the reasons set forth belbw, it has 
been determined that Alpetco may enter 
into an agreement with the State of Alaska 
for the sale of the State’s royalty oil, which 
agreement would waive Alpetco’s right 
under § 211.63 to continue to receive that 
royalty oil if for any reason the State 
should unilaterally deem it necessary to 
cancel the sales agreement. Moreover, Al
petco may enter into agreements with sub
sequent purchasers of the State’s royalty 
oil, which agreements would require those 
purchasers to relinquish the benefits con
ferred by § 211.63 to continued delivery of 
the royalty crude oil in the event the State 
should cease selling that oil to Alpetco.

The question of the applicability of the 
general crude oil supplier/purchaser rule of 
§ 211.63 to the State of Alaska’s royalty 
crude oil was first discussed in Interpreta
tion 1977-7. In th e ‘request for that Inter
pretation, the State of Alaska, concerned 
with the consequences of the crude oil sup
plier/purchaser rule on its future marketing 
policies for its royalty oil, asserted that the 
provisions of § 211.63 should be interpreted 
to permit the purchasers of the State’s roy
alty oil to waive any benefits the crude oil 
supplier/purchaser rule would otherwise 
afford to their interest in continuing to re
ceive that crude oil.

Interpretation 1977-7 contains a brief 
review of the history and purpose of the 
crude oil supplier/purchaser rule, in which 
the FEA noted that the primary purpose of 
the rule was “to preserve in effect the do
mestic [crude oil] distribution pattern as it 
existed on December 1, 1973.” 42 FR at 
31144. Because the State of Alaska’s royalty 
oil would not enter into the national crude 
oil distribution system until the summer of 
1977, the Interpretation concluded that the 
waivers contemplated by the State would 
“in no way relate to preserving the Decem
ber 1, 1973, national distribution system.” 
Id.

Significantly, the Interpretation also 
found that waiver of the benefits of the 
crude oil supplier/purchaser rule by pur
chasers of the State’s royalty oil would have 
certain beneficial effects. Specifically, it was 
noted that:

* * * First, they [the waivers] will provide 
flexibility to a portion of the domestic crude 
market and offer the possibility for sales 
being made to a greater number of compa
nies.'

In addition, the proposed waivers will fur
ther the policy of Section 4(b) (F) of the 
EPAA in a way that might not otherwise be 
possible. Alaska has stated that it is inter
ested in maintaining its lease option so that, 
among other reasons, Alaska’s royalty crude 
oil could be kept for sale and processing 
within the State. Such use would further 
the purpose of “equitable distribution of 
crude oil * * * at equitable prices' * • * 
among all * * * areas of the United States.” 
The Prudhoe Bay oil may prove to be the 
most feasible means in the future of fulfill
ing Alaska’s needs for petroleum products.

Accordingly, it was determined that the 
purposes of the EPAA were best served, in 
such circumstances, by granting the Inter
pretation sought by the State. The result 
reached in Interpretation 1977-7 does not, 
however, mark a general retreat from the 
provisions of § 211.63(b)(2), which extend 
the crude oil supplier/purchaser rule to all

first sales of new crude oil production. 
Rather, it represents a practical and work
able interpretation of the regulation in light 
of the unique situation of the State of Alas
ka’s royalty oil.

In order to analyze the provisions of the 
rule as they relate to the State’s royalty oil, 
for purposes of evaluating Alpetco’s request 
for Interpretation, it would be useful to first 
review the history and purposes of the 
crude oil supplier/purchaser rule. The rule 
was originally set forth in 10 CFR 211.64, 39 
FR 1924 (January 15, 1974).* It basically 
provided that all contracts for sales, pur
chases, and exchanges of domestic crude oil 
in effect on December 1, 1973, were to be 
maintained for the duration of the crude oil 
allocation program. In addition, for any 
first sale of crude oil after December 1, 
1973, a continuing supplier/purchaser rela
tionship was established.

The rule, of course, was adopted to fur
ther the objectives of the Emergency Petro
leum Allocation Act of 1973 (the EPAA), 
Pub. L. No. 93-159. In Section 4(b)(1) of the 
EPAA, Congress directed that the Manda
tory Petroleum Allocation and Price Regu
lations provide, inter alia, for:

*  *  - *  *  *

(D) * * * [Clompetition in the producing, 
refining, distribution, marketing, and petro
chemical sectors of such (petroleum) indus
try, and (preservation of) of the competitive 
viability of independent refiners, small re
finers, nonbranded independent marketers, 
and branded independent marketers;

(E) the allocation of suitable types, 
grades, and quality of crude oil to refineries 
in the United States * * *.

(F) equitable distribution of crude oil, re
sidual fuel oil, and refined petroleum prod
ucts at equitable prices among oil regions 
and areas of the United States and sectors 
of the petroleum industry * * *.

* * * * *
In the preamble to certain proposed 

amendments to the rule, issued on January 
15, 1976, the FEA discussed the purposes 
underlying the original rule, noting (among 
other things) that the rule: (1) Maintained 
the national crude oil distribution system, 
which had been seriously threatened by the 
Arab oil embargo, as it existed on December 
1, 1973; (2) established a supply floor upon 
which supply estimates could be furnished 
to implement a crude oil buy-sell program; 
and (3) preserved small and independent re
finers’ access to price-controlled domestic 
crude oil. 41 FR at 2830. The January 15, 
1976, preamble determined that the “ratio
nale for the original adoption of the rule is 
still valid in most respects, and requires that 
the rule be continued in effect • • Id. at 
2831. Indeed, the FEA found that, despite 
the plentiful supply of imported crude oil, 
there was less price-controlled domestic 
crude oil available in 1976 than was avail
able in December 1973, and that continued 
allocation of the available quantity of that 
crude oil was required to assure that all re
finers had equitable access to it.

Many of the reasons the FEA noted in 
1976 for continuing the crude oil supplier/ 
purchaser rule are still valid today. Despite 
the first deliveries of Alaskan North Slope 
crude oil in 1977, domestic crude oil produc-

*The rule was renumbered as 10 CFR 
211.63 on May 14, 1974 (39 FR 17287).

tion continues to be inadequate to meet 
total domestic needs, and small and inde
pendent refiners continue to rely upon the 
rule to assure that they will’ have access to 
price-controlled domestic crude oil.

It is clear, then, that preservation of the 
December 1, 1973, national crude oil distri
bution system, although highlighted in In
terpretation 1977-7, is only one of several 
important reasons for continuing to main
tain the crude oil supplier/purchaser rule. 
In light of the manifest need to continue 
the rule, it is recognized that universal ap
plication of the “waiver” principle enunci
ated in Interpretation 1977-7 would vitiate 
the provisions of 10 CFR 211.63(b)(2) and 
weaken the regulatory protections the rule 
affords to crude oil suppliers and purchas
ers.

In the present case, however, as in Inter
pretation 1977-7, competing considerations 
must also be examined. Crude oil produced 
in the Prudhoe Bay area is in a remote area 
of Alaska, distant from the contiguous 
United States. Construction of a major new 
pipeline was required to transport the crude 
oil to a tanker terminus in Southern Alaska, 
and virtually all of the Alaskan North Slope 
crude oil must be transported many thou
sands of miles to be refined.

The exploration for and production of 
this crude oil has contributed to rapid popu
lation growth and industrial expansion in 
Alaska, accompanied by a greatly increased 
demand for refined petroleum products. 
Most of these products must be shipped into 
Alaska from the contiguous United States at 
substantial cost. This new demand makes it 
increasingly important for the State to find 
feasible means of retaining a portion of 
North Slope crude oil production for use 
within the State. Under these circum
stances, it is readily apparent that the 
State’s declared intention to keep its royalty 
oil for use and sale within Alaska directly 
serves an important purpose of the EPAA 
by providing for the “equitable distribution 
of crude oil • • * at equitable prices among 
all regions and areas of the United States 
* * EPAA, Section 4(b)(1)(F).

These considerations, viewed in light of 
the paramount purposes of the EPAA, 
formed the. basiis for the decision in Inter
pretation 1977-7 to permit the producers of 
the State of Alaska’s royalty oil to prospect 

.tively waive the benefits of the crude oil 
supplier/purchaser rule. Alpetco’s request 
that it, too be permitted to enter into such a 
waiver, should it purchase the State’s royal
ty oil, clearly serves the same interests and 
considerations that led to the decision in In
terpretation 1977-7, by permitting Alaska to 
negotiate for the construction of refinery 
facilities which will eventually utilize the 
State’s royalty oil as its feedstocks and pro
duce finished petroleum products for sale 
and use in Alaska.

In addition, subsequent “interim” pur
chasers of the royalty oil from Alpetco must 
be accorded particular consideration. If the 
DOE were to permit the State to enter into 
a contract with Alpetco which contains a 
waiver of the benefits of the crude oil sup
plier/purchaser rule, without allowing Al
petco, in turn, to enter into similar waivers 
with the subsequent purchasers of that 
crude oil, then the subsequent purchasers 
could face a sudden, complete loss of that 
source of crude oil should the State cease 
selling the crude oil to Alpetco. Such a 
result would be particularly serious here, 
because Alpetco, a company formed for the 
express purpose of constructing a refinery
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complex in Alaska, would have no other 
source of crude oil to draw upon to provide 
substitute crude oil supplies for its purchas
ers. Should the State sell its royalty oil to 
Alpetco, therefore, it is important that all 
subsequent purchasers of that crude oil be 
able to enter into knowing waivers o f - the 
benefits of the crude oil supplier/purchaser 
rule, in order to minimize the adverse conse
quences of a decision by Jhe State to cease 
siting its royalty oil to Alpetco.

Thus, in accordance with Interpretation 
1977-7, the State of Alaska and Alpetco may 
enter into a valid and binding agreement for 
the sale of the State’s royalty oil, which 
agreement contains a waiver of the benefits 
of the crude oil supplier/purchaser rule. 
Further, Alpetco may, in turn, enter into 
similar agreements with subsequent pur
chasers of the State’s royalty oil, which 
agreements also contain express waivers of 
the benefits afforded by the rule.

This Interpretation is limited solely to the 
State of Alaska’s royalty crude oil derived 
from North Slope production, and does not 
extend to any non-royalty crude oil which 
the State may, in the future, offer for sale 
to Alpetco.

[FR Doc. 78-3838 Piled 2-9-78; 11:28 ami

[3128-01]

PART 212— MANDATORY PETROLEUM PRICE 
REGULATIONS

Computation of Landed Costs: Timing1

AGENCY: Department of Energy, 
Economic Regulatory Administration.
ACTION: Final rule.
SUMMARY: The Economic Regula
tory Administration (ERA) of the De
partment of Energy (DOE) is amend
ing the definition of landed cost to 
provide that, with respect to arms- 
length transactions (That is, transac
tions between unaffiliated companies), 
the landed cost of oil shall be consid
ered to be incurred when it is recog
nized as having been incurred by ap
plication of the refiner’s customary ac
counting procedures. The amendment 
to the definition makes the timing of 
landed costs in arms-length transac
tions consistent with the timing of 
landed costs in inter-affiliate transac
tions. The use of a single standard by 
a firm will facilitate administration of 
the transfer pricing program under 
which DOE analyzes data from arms- 
length sales in order to determine the 
proper cost of crude oil purchased in 
particular months through inter-affili
ate transactions.
EFFECTIVE DATE: March 1, 1978.
EOR FURTHER INFORMATION 
CONTACT:

Elliot Cohn (Office of Transfer Pric
ing), 2000 M Street NW., Room

‘Editorial N ote: Chapter II will be 
amended at a future date to reflect that it 
contains regulations administered by the 
department of Energy.

B110, Washington, D.C. 20461, 202- 
634-7610.

Martin S. Kaufman (Office of Gen
eral Counsel), 12th and Pennsylva
nia Avenue NW., Washington, D.C. 
20461, 202-566-9380.

Ed Vilade (Media Relations), 12th 
and Pennsylvania Avenue NW., 
Room 3104, Washington, D.C. 20461. 
202-566-9833.

SUPPLEMENTARY INFORMATION:
I. Background. Section 212.64(h) of 
DOE’S Mandatory Petroleum Price 
Regulations provides, in pertinent 
part, that with respect to inter-affili
ate transactions, “the landed cost shall 
be considered to be incurred when 
that cost is recognized as having been 
incurred by application of the refiner’s 
customary accounting procedures gen
erally accepted and consistently and 
historically applied." Present DOE 
regulations do not explicitly address 
the question of timing of landed costs 
in arms-length transactions; however, 
regulations first issued by the Cost of 
Living Council (CLC) (whose author
ity was transferred to the Federal 
Energy Office (FEO), then the Feder
al Energy Administration (FEA) and 
now to DOE), required that landed 
costs be incurred at the time of land
ing. “Landing" is recognized by the 
current refiner rules at §212.83; how
ever, the rule adopted today does not 
change the underlying requirement 
that for purposes of computing cost 
recovery under § 212.83, an incurred 
cost must be a known obligation to 
pay a specific amount and not merely 
a cost which is anticipated to be in
curred in the future and thus not sus
ceptible of precise and definite quanti
fication. (.See Case No. FEA-0257, The 
Standard Oil Company (Ohio), 2 CCH 
Fed. Energy Guidelines, Par. 80,519). 
To make the procedures applicable to 
the timing of recording of the landed 
cost of crude oil for purposes of re
porting to FEO, FEA and DOE consis
tent in both arms-length and inter-af
filiate transactions, FEA, on Septem
ber 30, 1977, issued a proposal (42 FR 
54301, October 5,1977) to amend para
graph (5) of the definition of “landed 
cost” in §212.82, which pertains to 
arms-length transactions, to conform 
it to § 212.84(h), which establishes the 
timing for the incurring of costs in 
inter-affiliate transactions.

Written comments were solicited in 
connection with the proposed amend
ment and a public hearing was sched
uled for October 27, 1977. Because of 
lack of interest, the hearing was can
celed (42 FR 56348, October 25, 1977).

Ten written submissions were re
ceived from interested persons. Nine 
submissions supported the amendment 
without qualification. 'One of these, 
plus the tenth submission which did

not support the proposal, raised issues 
that will be discussed below.

II. Discussion. One firm supporting 
the proposal inquired about the 
proper procedure for adjusting costs in 
situations where a return to custom
ary accounting procedures generally 
accepted and consistently and histori
cally applied will alter the timing a 
company has used for accrual of costs 
and the basis on which those costs 
have been reported to DOE or its pre
decessor agencies. The comment as
sumed that DOE would apply the pro
posed amendment, if adopted, retroac
tively in every respect. That is not the 
case. •
' The preamble to the proposed 
amendment stated that it is DOE’S in
tention not to initiate enforcement 
procedures against any firm for 
having incurred costs on the basis set 
forth in this amendment prior to its 
effective date. This conclusion is con
sistent with the reasoning in FEA 
Ruling 1977-4 (42 FR 12161, March 3, 
1977), in which FEA stated that it 
would not institute disallowance pro
ceedings against those firms that in
curred costs in inter-affiliate transac
tions during the period preceding 
adoption of § 212.84(h) in accordance 
with the procedures specified there
in—i.e., pursuant to their customary 
accounting procedures generally ac
cepted and consistently and historical
ly applied—even though that may not 
have been a proper application of the 
rules in effect at that time. Thus, to 
the extent that firms have previously 
been following the rule adopted today, 
they will not be considered to have 
been in violation of the prior rules. 
This result is justified because it is 
consistent with the treatment of inter
affiliate transactions; because it will 
create m inim um  disruption and distor
tion of a firm’s normal accounting pro
cedures; and-because on the average it 
should not significantly affect a firm’s 
total cost recoveries over time.

DOE also recognizes that certain 
firms (including the one submitting 
the comment in question), in response 
to their correct interpretation of the 
rule currently in effect, have been 
using procedures for timing of landed 
costs that differ from the firms’ cus
tomary procedures, consistently and 
historically applied in the period pre
ceding the August 1973 promulgation 
of the CLC regulations; The adoption 
of this amendment will require them 
to switch back to their customary ac
counting procedures. However, compu
tations of costs incurred in the past 
are not intended to be affected by the 
amendment now being adopted. Re
statements or adjustments of landed 
costs for prior months of measure
ment would unduly complicate DOE’S 
compliance audits, since all pending 
audits would have to be redone using 
the revised cost-pass-through calcula-
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tions that would have to be made for 
each .month since August 1973. More
over, no refiner has indicated to DOE 
that it either would or Should benefit 
by such recalculation.

To the extent that, as a result of 
this amendment, any firm prospective
ly will return to its accounting proce
dure generally accepted and consist
ently and historically applied for the 
incurring and reporting of landed 
costs in arms-length transactions, 
DOE expects that the accounting pro
cedure utilized will be the procedure 
employed for financial reporting in 
May 1973. The generally accepted ac
counting practice must have been used 
for purposes of reports to stockhold
ers. In connection with any audit, 
DOE may require a statement from 
the firm or its independent auditor 
that the accounting procedure em
ployed had been consistently and 
historically applied.

A transition from an accounting pro
cedure currently used to the account
ing procedure prescribed in this 
amendment shall not have the effect 
of permitting the reporting of costs or 
quantities of the same barrels of crude 
oil more than once.

The one firm that opposed the adop
tion of the proposed amendment sug
gested that although the amendment’s 
objective of attaining consistent treat
ment for the accrual of landed costs in 
arms-length and inter-affiliate trans
actions was appropriate, the amend
ment would not achieve that result. It 
was suggested that all landed costs be 
considered to have been incurred at 
the time of physical loading, because 
historical accounting procedures will 
vary among firms. The consistent 
treatment being sought by DOE 
through this rulemaking is within a 
firm, not among firms; it is recognized 
that different accounting approaches 
may be used by various firms. As was 
the case with respect to the rule re
garding inter-affiliate transfers, to the 
extent that there will not be any over
all adverse effect on consumer prices, 
it is preferable to utilize accounting 
procedures for regulatory purposes 
that are consistent with a firm’s usual 
accounting procedures. This amend
ment seeks only to rectify the situa
tion where, as a result of PEA’s regula
tions, a different accounting method 
was used for arms-length transactions 
than was employed for inter-affiliate 
transactions.

The effective date will be March 1, 
1978, to coincide with the beginning of 
a monthly reporting period.

III. Regulations prescribed. After a 
careful consideration of the written 
comments, DOE has determined to 
adopt the amendment as proposed (42 
FR 54301, October 5,1977).

In consideration of the foregoing, 
Part 212, Chapter II, Title 10, Code of 
Federal Regulations, is amended as set 
forth below effective March 1,1978.

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L.
93- 511, Pub. L. 94-99, Pub. L. 94-133, Pub. L.
94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385; E.O. 11790, 39 FR 
23185; Department of Energy Organization 
Act, Pub. L. 95-91; E.O. 12009, 42 FR 46267.)

Issued in Washington, D.C., Febru
ary 3,1978.

D avid J . B ardin , 
Administrator, Economic Regu

latory Administration, Depart
ment of Energy.

Section 212.82 is amended in para
graph (5) of the definition of "landed 
cost” to read as follows:
§212.82 Definitions.

* • * * * *
"Landed cost” means: * * *
(5) For*.purposes* of crude oil pur

chased iñ an arms-length transaction 
or purchased in a transaction to which 
§ 212.84(g) is applicable, the purchase 
price (or the cost if § 212.84(g) is appli
cable) plus the cost of transportation, 
if any, computed pursuant to § 212.85, 
from the point of delivery to the firm 
to the U.S. port of entry (or the actual 
cost of transportation to the U.S. 
border in the case of crude oil not 
transported by sea), plus the cost of 
domestic transportation to the refin
ery, plus import fees and duties in
curred. For purposes of this paragraph
(5), the landed cost shall be considered 
to be incurred when the cost is recog
nized as having been incurred by ap
plication of the refiner’s customary ac
counting procedures generally accept
ed and consistently and historically 
applied.

[FR Doc. 78-3789 Filed 2-7-78; 1:46 pm]

[7535-01]
Title 12— Banks and Banking

CHAPTER VII—NATIONAL CREDIT UNION 
ADMINISTRATION

PART 747— RULES 6 f  PRACTICE AND 
PROCEDURE

Grounds for Removal Orders
AGENCY: National Credit Union Ad
ministration.
ACTION: Final rule.
SUMMARY: This document amends 
the Administration’s rules and proce
dures applicable to proceedings relat
ing to suspension and removal orders 
issued under a provision of the Feder
al Credit Union Act (the Act). This 
rule is issued under a recent amend
ment to the Act to provide that per
sonal dishonesty need not be shown 
along with other grounds for suspen
sion or removal of Federal credit

union directors, officers, committee 
members, or other persons participat
ing in the conduct of the affairs of an 
insured credit union.
EFFECTIVE DATE: February 10 
1978.
FOR FURTHER INFORMATION 
CONTACT: J

James J. Engel, Office of the Gener
al Counsel, National Credit Union 
Administration, 2025 M Street NW., 
Washington, D.C. 20456. Telephone 
202-632-4870.

SUPPLEMENTARY INFORMATION: 
Section 206(g) of the Federal Credit 
Union Act (12 U.S.C. 1786(g)) provides 
the Administrator of the National 
Credit Union Administration with the 
authority to suspend, and remove 
from office, directors, officers, or com
mittee members of federally insured 
credit unions, and prohibit other per
sons from participating in the conduct 
of the affairs of such insured credit 
unions. Subpart D of Part 747 of the 
National Credit Union Administra
tion’s rules and regulations (12 CFR 
Part 747) provides the rules and proce
dures relating to suspension and re
moval orders, and § 747.37 of the rules 
and regulations (12 CFR 747.37) states 
that the scope of Subpart D applies to 
those proceedings based “upon the 
grounds set forth in section 206 of the 
Federal Credit Union Act * * Sec
tion 747.38, in setting forth the 
grounds for removal orders, merely re
peats, word for word, the contents of 
section 206(g) (1) and (2) of the Act 
(12 U.S.C. 1786(g) (1) and (2)).

On April 19, 1977, Pub. L. 95-22 was 
enacted amending various provisions 
of the Federal Credit Union Act. Sec
tion 206(g)(1) of the Act (12 U.S.C. 
1786(g)(1)) was amended by striking 
out “and that such violation or prac
tice or breach of fiduciary duty is one 
involving personal dishonesty on the 
part of such director, officer, or com
mittee member * * Section
206(g)(2) of the Act (12 U.S.C. 
1786(g)(2)) was amended by changing 
“dishonesty and unfitness” to read 
“dishonesty or unfitness” each place it
appears.

Since § 747.38 of the rules and regu
lations merely restates the wording of 
section 206(g) (1) and (2) of the Feder
al Credit Union Act, the National 
Credit Union Administration is 
amending the regulation so as to bring 
it up to date. No interpretation of, or 
change in, the language set forth to 
Pub. L. 95-22 is involved in this 
amendment of the regulation, and the 
change made by Pub. L. 95-22 is al
ready part of the regulation by virtue 
of the reference, in §747.37, to the 
grounds set forth in section 206 of the 
Act. Due to the fact that these amend
ments are necessitated by, and con
form the regulations to, the provisions 
of the April 19, 1977, amendments to
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the Federal Credit Union Act, the Ad
ministrator finds that the procedures 
prescribed by the provisions of 5
U.S.C. 553 are unnecessary.

Accordingly, the Administrator 
hereby revises § 747.38 of the National 
Credit Union Administration rules and 
regulations, effective February 10, 
1978, as set forth below.

L a w r e n c e  C o n n e l l , 
Administrator,

F ebru a ry  8,1978.
(Sec. 120, 73 Stat. 635 (12 U.S.C. 1766); sec. 
209, 84 Stat. 1104 (12 U.S.C. 1789); sec. 206, 
91 Stat. 49 (12 U.S.C. 1786).)

Section 747.38(a) of the regulations 
involving grounds for removal orders 
is amended by striking out the words 
“and that such violation, practice,_ or 
breach of fiduciary duty is one involv
ing personal dishonesty on the part of 
such director, officer, or committee 
member.”

Section 747.38(b) of the regulations 
involving grounds for removal orders 
is amended by changing “dishonesty 
and unfitness” to “dishonesty or unfit
ness” each time it appears therein.

[FR Doc. 78-3928 Filed 2-9-78; 8:45 am]

[8025-01]
Title 13—Business Credit and Assistance

CHAPTER 1— SMALL BUSINESS 
ADMINISTRATION

[Revision 1]

PART 129—MANAGEMENT ASSISTANCE
Services Available to New or Prospective 

Owners and Managers
AGENCY: Small Business Administra
tion.
ACTION: Final rule.
SUMMARY: This rule prescribes the 
various typés of management assis
tance available to the new or prospec
tive small business owner/manager by 
the Management Assistance Program 
within the Small Business Administra
tion. This description is intended to 
fully describe the scope and delivery 
of services provided since previous 
rules regarding management assis
tance are out of date.
EFFECTIVE DATE: February 10, 
1978. ,
ADDRESS: Small Business Adminis
tration, Assistant Administrator for 
\n»nagemen  ̂Assistance, 1441 L Street 
NW;, Room 606, Washington, D.C. 
¿0416,
FOR FURTHER INFORMATION 
CONTACT:

Judith B. Peters, Small Business Ad
ministration, 1441 L Street NW., 
Room 606, Washington, D.C. 20416, 
202-653-6668.

Su pplem en ta r y  INFORMATION: 
services provided to the new or pro

spective small business owner/man- 
ager were previously covered as a sec
tion of Part 124, “Procurement and 
Technical Assistance,” in the January 
1, 1977 “Code of Federal Regulations.” 
The Management Assistance portion is 
out of date and is being withdrawn 
from Part 124 and resubmitted as Part 
129. Additionally, Part 129, as it ap
peared in the 1977 Code, “Service 
Corps of Retired Executives”, etc., is 
now included as a section of Part 129.

Part 129 now deals exclusively with 
the Management Assistance program, 
of which the SCORE and ACE Pro
grams are a part.

Only the numbers of the various sec
tions have been changed in the 
SCORE and ACE portion.

Inasmuch as the rules set forth 
below are rules of Agency organiza
tion, procedures, and practices, notice 
of proposed rulemaking and public 
procedure thereon are not required by 
section 553 of Title 5 of the United 
States Code.

Accordingly, Part 129 of Chapter I 
of Title 13 of the Code of Federal Reg
ulations is amended as follows: 1. Old 
§§ 129.1-129.4 are redesignated as 
§§129.6-129.9. New §§129.1-129.5 are 
added as amended, Part 129 reads as 
follows:

G eneral

Sec.
129.1 Management Assistance Programs.
129.2 Counseling.
129.3 Training.
129.4 Publications.
129.5 International Trade.
S ervice Corps of R etired E xecutives 

(SCORE) and A ctive Corps of E xecu
tives (ACE) P ayment of O ut-Of-P6cket 
E xpen ses

129.6 Introduction.
129.7 Reimbursement for expenses within 

50 miles.
129.8 Reimbursement for expenses for ser

vices beyond 50 miles.
129.9 Meetings, conferences, and work

shops.
A uth o r ity : Sections 2 and 8 of the Small 

Business Act, as amended. 15 U.S.C. 631, 
637(b). Sections 7(i) and 7(j) of the Small 
Business Act, as amended. 15 U.S.C. 636 (i) 
and (j). Sec. 302(c)(2), Domestic Volunteer 
Service Act. Pub. L. 93-113, 87 Stat. 404, Ex
ecutive Order 11871 dated July 18,1975.

G e n e r a l

§ 129.1 Management Assistance Programs.
The need for assistance in starting, 

managing, and operating a business is 
heightened by the number of failures 
that continue to increase every year in 
the small business community. It is es
timated that managerial deficiencies 
cause 9 out of 10 business failures. A 
major objective of the Small Business 
Administration is to remedy this situa
tion. Through the programs of the 
Office of Management Assistance, 
SBA works to improve and strengthen 
the management capabilities of small 
business.

§ 129.2 Counseling.
Individualized management and 

technical assistance is provided to 
small business-persons, and those who 
are considering starting a business, 
through the various resources of the 
management assistance counseling 
programs at no charge. Management 
assistance counseling programs are 
based primarily on private sector re
sources, as follows:

(a) SCORE and ACE. The Service 
Corps of Retired Executives (SCORE), 
is a group of experienced retired ex
ecutives who volunteer their services 
and offer a wide range of management 
and technical counseling to the small 
business community. Many were 
owners of small business concerns. 
The Active Corps of Executives (ACE) 
is an important auxiliary to SCORE. 
ACE is composed of executives who 
are still active in the business world. 
Members of ACE frequently furnish 
needed special talents which may not 
be represented among the SCORE vol
unteers of a specific locality.

(b) Small Business Institute. This 
program is a three-way cooperative 
among collegiate schools of business 
administration, members of the na
tion’s small business community and 
the Small Business Administration. 
Graduate and upper division level stu
dents of business administration, 
ûnder faculty supervision, provide 
counseling assistance to small business 
owner/managers. The program oper
ates under formal contracts or volun
tary agreements between SBA and the 
schools.

(c) Professional Consulting Services. 
The Small Business Administration 
enters into contracts with professional 
consulting concerns to provide man
agement and technical assistance to 
small business concerns meeting the 
eligibility requirements specified in 
Section 119.21 of this chapter.

Services provided under this pro
gram may include accounting services, 
production, engineering and technical 
advice, feasibility studies, marketing 
analyses, etc.
§ 129.3 Training.

Training provided by the Small 
Business Administration is designed to 
impart the principles and skills of 
small business management to those 
persons who own or manage a busi
ness, or to those who intend to try. To 
meet these needs, four types of class
room training are offered—courses, 
conferences, and problem clinics for 
those already in business, and prebusi
ness workshops for those who intend 
to go into business. Except for prebusi
ness workshops, which are structured 
to provide a basic “going into busi
ness” orientation, this training is de
signed to meet local small business 
needs. To provide a wide variety of 
managmenet subjects in hundreds of
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locations throughout the nation, SBA 
cosponsors training with educational 
institutions, local businesss organiza
tions, chambers of commerce, profes
sional or trade associations, business 
groups, and other government agen
cies.

Cosponsorship of training activities 
is enhanced by the availability of films 
and other training materials produced 
for SBA. Information about specific 
training schedules on cosponsorship 
procedures may be obtained from any 
SBA field office.
§ 129.4 Publications.

SBA produces a series of business 
management publications which pro
vide small business owner/managers, 
or those persons considering going 
into business, with information about 
modem management techniques. The 
publications are practical and easy to 
read. There are four series of free pub- 

% lications: Management Aids for Small 
Manufacturers, Small Marketers Aids, 
Small Business Bibliographies, and 
Counseling Notes. These 6-8 page leaf
lets covering marketing and manufac
turing business information, as well as 
bibliographical information on specific 
trades and industries, are available 
free of charge from SBA field offices. 
A series of managment publications 
explaining business subjects like “cash 
planning” in considerable detail, and a 
series on starting and managing var
ious types of businesses are available 
at nominal prices through the Super
intendent of Documents, Washington, 
D.C. 20402.
§ 129.5 International trade.

SBA offers several publications and 
programs designed to encourage and 
assist existing and prospective small 
business exporters to develop their in
ternational marketing potential. Coun
seling assistance is available from local 
field offices and the agency periodical
ly offers and cosponsors various 
export workshops and training pro
grams. Application for managment as
sistance services may be made through 
SBA district offices.
S ervice Corps of R etired E xecutives

(SCORE) and Active Corps of E x 
ecutives (ACE) P ayment of O ut-of-
P ocket E xpenses

§ 129.6 Introduction.
The Small Business Act, as amend

ed, Pub. L. 90-104, and the Domestic 
Volunteer Service Act of 1973, Pub. L. 
93-113, authorize the reimbursement 
of volunteers of the Service Corps of 
Retired Executives (SCORE) and 
Active Corps of Executives (ACE) for 
certain out-of-pocket and travel ex
penses. The out-of-pocket expenses 
must be incident to their provision of 
services under this Act. Travel ex
penses are authorized while the volun-

teers are providing services away from 
their home or regular place of busi
ness. Travel expenses include per diem 
in lieu of subsistence.
§ 129.7 Reimbursement of expenses within 

a 50-mile radius o f home.
A volunteer will be reimbursed while 

performing services within a 50-mile 
radius of his home or regular place of 
business for the following expenses: 
Local phone calls, parking fees, public 
transportation, bus and train fares; 
local taxis; personal automobile mile
age charges authorized by the Stan
dardized Government Travel Regula
tions; highway tolls and related ex
penses necessary to the provision of 
volunteer services approved by the ap
propriate District or Regional Office.
§ 129.8 Reimbursement o f expenses for 

services beyond 50 miles.
A volunteer may provide services 

beyond a radius of 50 miles from his 
home or regular place of business only 
with the prior approval of the appro
priate SBA Regional or District Office. 
Upon receipt of such approval, he will 
be reimbursed only for the following 
expenses:

(a) Automobile travel, including per
sonal automobile mileage charges au
thorized by Standardized Government 
Travel Regulations, highway and re
lated tolls; and parking fees.

(b) Other travel, including bus and 
rail, airplane (where specifically au
thorized by the appropriate SBA Dis
trict or Regional Office official), local 
taxis, and public transportation.

Cc) Per diem expenses in lieu of sub
sistence as authorized by the Standard 
Government Travel Regulations.

(d) Miscellaneous related expenses 
including local phone calls, approved 
by the appropriate SBA District or Re
gional Office.
§ 129.9 Meetings, conferences, and work

shops.
With prior approval of the appropri

ate SBA District or Regional Office, 
an authorized delegate to SCORE and 
ACE national, regional, or district 
meetings, conferences, or workshops, 
is authorized to receive' travel ex
penses and per diem as provided in 
§§ 129.2 and 129.3. Members of the Na
tional SCORE Council may also be re
imbursed for necessary expenses to 
attend authorized meetings, confer
ences, and workshops in accordance 
with the provisions of §§ 129.2 and 
129.3.
(Catalog of Federal Domestic Assistance 
Program No. 59.005, Management Assis
tance to Small Business.)

Dated: Feburary 3,1978.
P atricia M. Cloherty, 

Deputy Administrator.
[FR Doc. 78-3787 Filed 2-9-78; 8:45 am]

[6750-01]
Title 16— Commercial Practices

CHAPTER i— FEDERAL TRADE COMMISSION

SUBCHAPTER A — PROCEDURES AND RULES OF 
PRACTICE

PART 4— MISCELLANEOUS RULES 
Requests for Disclosure of Records

AGENCY: Federal Trade Commission. 
ACTION: Final rule.
SUMMARY: This rule delegates to the 
Deputy Bureau Directors the power to 
act as alternate “responsible officials” 
in denying initial requests under the 
Freedom of Information Act for mate
rial in active investigatory files. This 
change is designed to speed up the 
processing of FOIA requests by provid
ing for an alternate “responsible offi
cial”.
EFFECTIVE DATE: Feburary 10, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Barry R. Rubin, Office of the Gener
al Counsel, Federal Trade Commis-. 
sion, Washington, D.C. 20580, 202- 
523-3865.
Accordingly, 16 CFR 4.11(a)(1)-

(iv)(B) is amended to read as follows:

§ 4.11 Requests for disclosure of records.

* * * * *
(a) * * *
(1) Initial determination. * * *
(iv) * * *
(B) The Secretary is deemed to be 

the sole official responsible for all den
ials of initial requests, except denials 
to materials contained in active inves
tigatory files in which case the Direc
tor or Deputy Director of the Bureau 
or Director of the Regional Office re
sponsible for the investigation shall be 
the responsible official.

* * * * *
(15 U.S.C. 46(g).)

By direction of the Commission. 
Dated: February 1,1978.

Carol M. T homas, 
Secretary.

[FR Doc. 78-3759 Filed 2-9-78; 8:45 ami

[6750-01]

[Docket No. C-29151

PART 13— PROHIBITED TRADE PRACTICES AND 
AFFIRMATIVE CORRECTIVE ACTIONS

Rydor System, Inc

AGENCY: Federal Trade Commission.
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ACTION: Order to cease and desist.
SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order, among other things, requires a 
Miami, Fla., vocational training corre
spondence school to cease misrepre
senting or failing to disclose pertinent 
facts regarding industry demand, gov
ernment and industry requirements; 
job placement; and location of training 
sites. Respondent is required to pro
vide enrollees with prescribed forms 
and disclosures relating to rights of 
cancellation and. refund; and employ
ment success of former graduates. 
Further, respondent is required to 
make restitution to those former stu
dents determined to be eligible, in the 
manner and form set forth in the 
order.
DATES: Complaint and order issued 
December 28, 1977.1
FOR FURTHER INFORMATION 
CONTACT:

Donald Williams, Attorney, Division 
of Marketing Practices, Bureau of 
Consumer Protection, Federal Trade 
Commission, 6th and Pennsylvania 
Avenue NW., Washington, D.C. 
20580, 202-523-3909.

SUPPLEMENTARY INFORMATION: 
On Friday, February 18, 1977, there 
was published in the F ederal R egister 
(42 FR 10047) a proposed consent 
agreement with analysis In the Matter 
of Ryder System, Inc., a corporation, 
for the purpose of soliciting public 
comment. Interested parties were 
given sixty (60) days in which to 
submit comments, suggestions, or ob
jections regarding the proposed form 
of order.

Comments were filed and considered 
by the Commission.

The Commission has ordered the is
suance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
its order to cease and desist, as set 
forth in the proposed consent agree
ment, in disposition of this proceeding.

The prohibited trade practices and/ 
or corrective actions, as codified under 
16 CFR 13, are as follows:

Subpart—Advertising Falsely or Mis
leadingly: § 13.10 Advertising falsely 
or misleadingly; § 13.15 Business 
status, advantages or connections; 
13.15-20 Business methods and poli
cies; 13.15-90 Government endorse
ment; 13.15-100 History; 13.15-245 
Prospects; 13*15-250 Qualifications 
and abilities; 13.15-255 Reputation, 
success, or standing; 13.15-265 Ser- 
yce; §13.42 Connection of others 
, “h soods; § 13.50 Dealer or seller as

sistance; § 13.55 Demand, business or

‘Copies of the complaint, and the decision 
and order filed with the original document.

other opportunities; § 13.60 Earnings 
and profits; § 13.75 Free goods or ser
vices; § 13.85 Government approval, 
action, connection or standards; 13.85- 
65 States; § 13.90 History of product 
or offering; § 13.115 Jobs and employ
ment service; §13.143 Opportunities;
§ 13.155 Prices; § 13.160 Promotional 
sales plans; § 13.170 Qualities or prop
erties of product or service; 13.170-35 
Educational, informative, training;
§ 13.175 Quality of product or service;
§ 13.190 Results; § 13.205 Scientific 
or other relevant facts; § 13.225 Ser- 
vicés; § 13.250 Success, use or stand
ing; § 13.285 Value. Subpart—Claim
ing or Using Endorsements or Testi
monials Falsely or Misleadingly:
§ 13.330 Claiming or using endorse
ments or testimonials falsely or mis
leadingly; 113.330-90 United States 
Government; 13.330-90(1) Veterans 
Administration. Subpart—Contracting 
For Sale in Any Form Binding on 
Buyer Prior to End of Specified Time 
Period: § 13.527 Contracting for sale 
in any form binding on buyer prior to 
end of specified time period. Subpart— 
Corrective Actións and/or Requir- 
ments: § 13.533 Corrective actions 
and/or requirements; 13.533-5 Arbi
tration; 13.53^3-20 Disclosures; 13.533- 
35 Employment of independant agen
cies; 13,533-45 Maintain records; 
13.533-55 Refunds, rebates and/or 
credits. Subpart—Failing to Maintain 
Records: § 13.1051 Failing to main
tain records. Subpart—Misrepresent
ing Oneself and Goods—Business 
Status, Advantages or Connections: 
§ 13.1395 Connections and arrange
ments with others; § 13.1430 Govern
ment endorsement, sanction or spon
sorship; § 13.1435 History; § 13.1540 
Reputation, success or standing; 
§ 13.1553 Services. —Goods: § 13.1608 
Dealer or seller assistance; § 13.1610 
Demand for or business opportunities; 
§ 13.1615 Earnings and profits; 
§ 13.1625 Free goods or services; 
§ 13.1632 Government endorsement 
or recommendation; § 13.1650 History 
of Product; § 13.1670 Jobs and em
ployment; §13.1697 Opportunities in 
product or service; § 13.1710 Qualities 
or properties; § 13.1730 Results; 
§ 13.1740 Scientific or other relevant 
facts; § 13.1755 Success, use, or stand
ing; §13.1775 Value. —Prices: 
§ 13.1778 Additional costs unmen
tioned. —Services: § 13.1835 Cost. 
Subpart—Neglecting, Unfairly or De
ceptively, to Make Material Disclo
sure: § 13.1854 History of products; 
§ 13.1863 Limitations of product; 
§ 13.1885 Qualities or properties; 
§ 13.1892 Sales contract, right-to- 
cancel provision; § 13.1892-2 Com
mencing contractual obligations prior 
to end of cooling-off period; § 13.1895 
Scientific or other relevant facts. Sub
part—Offering Unfair, Improper and 
Deceptive Inducements to Purchase or 
Deal: § 13.1935 Earnings and profits;

§ 13.1960 Free service; § 13.2015 Op
portunities in product or service;
§ 13.2063 Scientific or other relevant 
facts.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended; . 
15 U.S.C. 45.)

Carol M. T homas, 
Secretary.

. [FR Doc. 78-3820 Filed 2-9-78; 8:45 am]

[6355-01]

CHAPTER II—CONSUMER PRODUCT SAFETY 
COMMISSION

SUBCHAPTER A— GENERAL

PART 1012—MEETINGS: ADVANCE PUBLIC 
NOTICE, PUBLIC ATTENDANCE, AND RE
CORDKEEPING

Pre-Proposal Conferences

AGENCY: Consumer Product Safety 
Commission.
ACTION: Final rule.
SUMMARY: This document amends 
the Commission’s meetings policy. The 
amendment provides that pre-proposal 
conferences the Commission conducts 
involving confidential procurements 
made in conjunction with potential 
litigation matters are not subject to 
the advance notice or public atten
dance requirements of the meetings 
policy. The amendment also provides 
that summaries of these preproposal 
conferences need not be made public 
until after the procurements are made 
public. The purpose of the amendment 
is to protect the confidentiality of 
such meetings.
EFFECTIVE DATE: February 10, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Richard W. Allen, Office of the Gen
eral Counsel, Consumer Product 
Safety Commission, Washington,
D.C. 20207, 202-634-7770.

SUPPLEMENTARY INFORMATION: 
The Commission’s meetings policy (16 
CFR Part 1012) requires, with limited 
exceptions, that all meetings between 
Commission employees and outside 
parties concerning substantial interest 
matters be announced to the public in 
advance and be open to the public. It 
also requires records of such meetings 
to be kept and made available to the 
public. This amendment to the com
mission’s meetings policy was prompt
ed by a petition from David A. Swit, 
Washington, D.C., to amend the meet
ings policy to assure that the Commis
sion staff provides advance notice to 
the public of all pre-proposal confer
ences and that the conferences be 
open to the public. The purpose of Mr.
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Swit’s petition was to enable interest
ed parties, including the media, to be 
aware of these conferences and attend 
them if they desire. On January 5, 
1978, the Commission denied the peti
tion on the basis that pre-proposal 
conferences may, from time to time, 
be required to be closed to the public 
and be held without advance notice in 
order to protect the confidentiality of 
procurements relating to potential liti: 
gation matters. For example, the Com
mission may want to use a contractor 
to obtain information as part of an in
vestigation relating to a suspected vio
lation of a Commission regulation. 
Premature release of information 
about the contract or the investigation 
could prejudice the Commission’s abil
ity to successfully bring an enforce
ment action and could prejudice the 
rights of a potential defendant to a 
fair trial since the information and 
evidence relating to the suspected vio
lation may not be substantiated at the 
time a pre-proposal conference is held. 
Accordingly, the Commission would 
contract pursuant to 41 U.S.C. 
252(c)(12), the statutory authority for 
contracting on a confidential basis.

The petition from Mr. Swit high
lighted the fact, however, that there 
was no existing provision in the com
mission’s meetings policy that would 
exempt the agency staff from the ad
vance notice and open meeting re
quirements for a pre-proposal confer
ence conducted in connection with a 
confidential procurement made in con
junction with potential litigation mat
ters. Nor was there any provision 
which would exempt the agency staff 
from filing a meeting summary for 
such a conference in the Commission’s 
public file.

The Commission believes it is impor
tant to protect the confidentiality of 
certain procurements involving poten
tial litigation matters. Accordingly, it 
decided to amend the meetings policy 
to except such pre-proposal confer
ences from the notice and open meet
ing requirements. Also, the require
ment in the meetings policy that a 
meeting summary of a closed meeting 
be filed in the Office of the Secretary 
for public information within 20 days 
of the meeting is amended to provide 
that the meeting summary of a closed 
pre-proposal conference need not be 
filed with the Office of the Secretary 
until information concerning the con
fidential procurement can be made 
public. *

The Commission has determined 
that since this amendment is a state
ment of policy and procedure, the 
notice, public procedure, and delayed 
effective date provisions of 5 U.S.C. 
553 are inapplicable. Accordingly, the 
notice and public procedure are dis
pensed with and the meetings policy is 
made effective upon publication.

Accordingly, § 1012.5(b) of Title 16, 
Chapter II, Subchapter A of the Code

of Federal Regulations, is amended as 
follows:

1. In § 1012.5(b)(l)(ii), a new subpar
agraph (H) is added to paragraph 
(bXIXii) and a new subparagraph (J) 
is added to paragraph (b)(2)(ii) read
ing as follows:
§ 1012.5 Agency meeting; requirements for 

advance public notice and attendance 
by the public.

[4210-01]
Title 24 Housing and Urban Development

CHAPTER X— FEDERAL INSURANCE ADMINIS
TRATION» DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

SUBCHAPTER B— NATIONAL FLOOD INSURANCE 
PROGRAM

[Docket No. FI 39143

PART 1914—AREAS ELIGIBLE FOR THE SALE 
OF INSURANCE

*  *  •  *  *

(b) Meetings between Commissioners 
or Agency staff and outside parties.

* * * * *

(1) Notice * * •
(ii) Exceptions * * *
(H) Pre-proposal conferences involv

ing confidential contracts made, pur
suant to 41 U.S.C. 252(c)(12), in con
nection with potential litigation mat
ters.

(2) Attendance by the public. * * *
(ii) The following Agency meetings

are not open to the public: * * *
(J) Pre-proposal conferences involv

ing confidential contracts made, pur
suant to 41 U.S.C. 252(c)(12), in con
nection with potential litigation mat
ters.

* * * * *

2. In § 1012.6(c)(l)(ii), a new sen
tence is added at the end of the pre
sent text, reading as follows:

§ 1012.6 Recordkeeping requirements.

* * * * *

(c) Agency meetings * * *
(1) Agency Meeting Summaries * * *
(ii) * * * However, a meeting sum

mary for a pre-proposal conference in
volving a confidential contract which 
is closed and for which advance notice 
is not provided to the public pursuant 
to §§ 1012.5(b)(l)(ii) and
1012.5(b)(2Xii) is not required to be 
filed with the Office of the Secretary 
until the contract is made public.

Dated: February 3,1978.

S adye E. D u n n , 
Acting Secretary, Consumer 

Product Safety Commission.

[FR Doc. 78-3786 Filed 2-9-78; 8:45 am]

Suspension of Community Eligibility
AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: This rule lists communi
ties where the sale of flood insurance, 
as authorized under the National 
Flood Insurance Program (NFIP), will 
be suspended because of noncompli
ance with the flood plain management 
requirements of the program.
EFFECTIVE DATE: The date listed in 
the fourth column.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), as amended, re
quires the purchase of flood insurance 
as a condition of Federal financial as
sistance if such assistance is:

(1) For acquisition and construction 
purposes, and

(2) For property located in a special 
flood hazard area identified by the 
Secretary of Housing and Urban De
velopment.

The requirement applies to all iden
tified special flood hazard areas within 
the United States, and no such finan
cial assistance can legally be provided 
for acquisition or construction in these 
areas unless the community has en
tered the program and insurance is 
purchased. Accordingly, for communi
ties listed under this Part such restric
tion exists as of the effective date of 
suspension because insurance, which is 
required, cannot be purchased.

Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022) prohibits flood insurance 
coverage as authorized under the Na
tional Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropri
ate public body shall have adopted 
adequate flood plain management 
measures with effective enforcement 
measures. The communities suspended 
in this notice no longer meet that stat
utory requirement for compliance 
with program regulations (24 CFK
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Part 1909 et seq.). Accordingly, the 
communities are suspended on the ef
fective date in the list below.

The Federal Insurance Administra
tor finds that delayed effective dates 
would be contrary to the public inter-

est. The Administrator also finds that 
notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary.

In each entry, a complete chronolo
gy of effective dates appears for each

listed community.
Section 1914.6 is amended by adding 

in alphabetical sequence new entries 
to the table.
§ 1914.6 List o f suspended communities.

State County Location Effective date of authorization of sale of Hazard area Community 
flood insurance for area identified No.

Colorado.

Do..

Do..

Delaware.. 

Florida.....

Adams...................................... Commerce City, city o f ........ .April 11, 1974, emergency; June 28, 1974,
regular; Feb. 20,1978, suspended.

Arapahoe_______ _______..... Englewood, city o f ________ Feb. 26,1971, emergency; Feb. 11,1972, reg
ular, Feb. 20,1978, suspended.

do........................................ Wheat Ridge, city o f _Apr. 16,1971, emergency; May 26,1972, reg
ular, Feb. 20,1978, suspended.

Sussex......._........................... Unincorporated areas........... Apr. 16,1971, emergency; Oct. 6,1976, regu
lar; Feb. 20,1978, suspended.

Broward........................... ....... Tamarac, city o f ....June 2,1972, emergency; June 21,1974, reg
ular; Feb. 20,1978, suspended.

Georgia.................................... Richmond................................ Augusta, city o f ......................Nov. 26, 1973, emergency; May 24, 1974,
regular; Feb. 20,1978, suspended.

TiHnnis................ . Stephenson,............................ Unincorporated areas........... Mar. 17, 1972, emergency; Dec. 27, 1974,
regular; Feb. 20,1978, suspended.

Michigan.................................. Ottawa.......__ ______ _____ _ Grand Haven, city of............ Aug. 28, 1973, emergency; June 28, 1974,
regular; Feb. 20,1978, suspended.

Do......................................  do____________________ Spring Lake, township o f ..... Sept. 4,1973, emergency; June 28,1974, reg
ular; Feb. 20, 1978, suspended.

Do....... .............................  Iosco............... ......................... Tawas, city of......................... July 23,1973, emergency; May 31,1974, reg
ular; Feb. 20,1978, suspended.

Minnesota...____________..... Hennepin and Wright........... Dayton, city of........................Sept. 25, 1973, emergency; Jan. 4,1974, reg
ular; Feb. 20,1978, suspended.

Nebraska...... ............ ..............  Cass.'.....,.................................. Nehawka, city o f __________ Apr. 17, 1975, emergency; Sept. 6,1974, reg
ular; Feb. 20,1978, suspended.

Do......................................  Sarpy ........................................ Springfield, city of.................Nov. 2, 1973, emergency; May 3,1974, regu
lar; Feb. 20,1978, suspended.

New Jersey..........Z........... .....  Atlantic.................................... Absecon, city o f ......................Mar. 5, 1976, emergency; June 28,1974, reg
ular, Feb. 20,1978, suspended.

Do.................    do........................................  Atlantic City, city of_______ June 30, 1970, emergency; June 18, 1971,
regular; Feb. 20,1978, suspended.

Do........................... ........... Cape May................................. Avalon, borough o f ................Dec. 31,1970, emergency; Apr. 17,1970, reg
ular; Feb. 20,1978, suspended.

Do.......................    Ocean................... .................... Beach Haven, borough of..... Apr. 2, 1971, emergency; June 17, 1971, reg
ular; Feb. 20,1978, suspended.

Do......................................  do........................................ Bay Head, borough o f____ ..Aug. 13, 1971, emergency; Aug. 17, 1970,
regular; Feb. 20,1978, suspended.

Do......................................  Atlantic.................................... Brigantine, city o f..................May 15, 1970, emergency; June 18, 1971,
- regular; Feb. 20,1978, suspended.

Do........................... ........... Cape May................................. Cape May City, city o f ..........Feb. 26, 1971, emergency; Aug 7,' 1970, reg
ular; Feb. 20,1978, suspended.

Do.............................    do........................................ Cape May Point, Dec. 31, 1970, emergency; July 1, 1970, reg-
borough of. ular; Feb. 20,1978, suspended.

Do......................................  Cumberland........... ................ Downe, township o f...............Oct. 22, 1971, emergency; Apr. 20,1973, reg-
. ular; Feb. 20,1978, suspended..

Do.....................................  Ocean........................................ Dover, township o f .......___ _ Oct. 23,1970, emergency; Mar. 24,1972, reg
ular; Feb. 20,1978, suspended.

Do_______      do........................................  Lavallette, borough of.....___Sept. 11, 1970, emergency; June 11, 1971,
regular; Feb. 20,1978, suspended.

Do................................. . Monmouth............................... Little Silver, borough o f ....... Sept. 29, 1972, emergency; Aug. 31, 1973,
regular; Feb. 20,1978, suspended.

Do......................................  do........................................  Long Branch, city of..............Mar. 17, 1972, emergency; May 5,1976, reg
ular; Feb. 20,1978, suspended.

Longport, borough o f ............ July 10, 1970, emergency; June 18, 1971,
regular; Feb. 20,1978, suspended.

Manville, borough o f ............ Dec. 15,1972, emergency; Apr. 13,1972, reg
ular; Feb. 20,1978, suspended.

Margate, city o f......................July 10, 1970, emergency; June 19, 1971,
regular; Feb. 20,1978, suspended.

Do.................................... . Somerset.................................. Peapack and Gladstone, Jan. 28,1972, emergency; Dec. 15,1977, reg-
> ,  borough of. ular, Feb. 20,1978, suspended.

Do................................... . union...... ................................. Plainfield, city o f ....... .......... June 19, 1970, emergency; June 25, 197?,
regular; Feb. 20,1978, suspended.

New York.............................. Suffolk............................. Asharoken, village of............ Sept. 11, 1970, emergency; Aug. 20, 1971,
regular; Feb. 20,1978, suspended.

, May 23, 1973, emergency; June 28, 1974, 
regular; Feb. 20,1978, suspended.

Do.....................................   Atlantic...

Do.......................................  Somerset.

Do......................................  Atlantic...

Do...........

Do......... .......' ...... ■Rronkhaven, town o f .......

Do.........

Do..........

Do.........

Do........ .............  Little Valiev, village of....,
Do........

ular; Feb. 20,1978, suspended.
)ec. 23,1971, emergency; July 20, II 
ular; Feb. 20,1978, suspended.

4ar. 30, 1973, emergency; July 2 
regular; Feb. 20,1978, suspended. 

Jar. 2, 1973, emergency; Jan. 23, 11 
ular; Feb. 20,1978, suspended, 

uly 22,1975, emergency; May 31, II 
ular; Feb. 20,1978, suspended.

Lpr. 17, 1973, emergency; Mar. 8, II 
ular, Feb. 20.1978, suspended.

June 28,1974 
July 11,1975

080006-A

Feb. 9,1972 085074-C

May 26,1972 085079-A

Dec. 13,1974 100029-A

June 21,1974 120058-A

May 24,1974 
Aug. 20,1976

130159-A

Dec. 27,1974 170639

June 28,1974 
Aug. 1,1975

260269-A

June 28,1974 
May 21.1976

260281-A

May 31,1974 
June 18,1976

260102-A

Jan. 4,1974 270157-A
Oct. 15,1976
Sept. 6,1974 
Nov. 28,1975

310032-A

May 3,1974 
Nov. 28,1975

310194-A

June 28,1974 340001-B

June 18, 1971 345278-B

Apr. 17,1970 
Oct. 31,1975

345279-A

June 17,1970 345282-B

Aug. 17.1971 
Mar. 19,1976

345281-C

May 15,1970 345286-A

Aug. 7,1970 345288-A

July 1,1970 345289-B

Apr. 20,'1973 
June 25,1976

340167-A

Oct. 23,1970 345293-B

June 11,1971 340379-C

Aug. 31,1973 
Aug. 27,1976

340305-A

May 31,1974 340307-A

Aug: 12,1970 345302-A

Apr. 13, 1973 
Dec. 24, 1976

340437-A

June 18,1971 345304-B

Mar. 1, 1974 
Mar. 19,1976

340441-B

June 26,1971 345312-B

Aug. 20, 1971 365333-B

June 28.1974 
Apr. 9,1976

360904-B

Jan. 15,1971 365334-B

July 20,1973 365335-A

July 26, 1974 
July 16.1976

360600-A

Jan. 23, 1974 
May 14,1976

360418-B

May 31,1974 
Apr. 30, 1976

360082-A

Mar. 8,1974 
Apr. 30,1976

360386-B
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State County Location Effective date of authorization of .sale of Hazard area Community 
flood insurance for area widentified

G • • •
New York.....................

Do...........................

Do..... ......................

Do...........................

D o.... .......................

Do...........................

D o............................

D o...........................

D o...........................

North Carolina............

D o............................

Oregon......................... .

Pennsylvania................

D o............................

D o............................

D o............................

Do..................... ......

D o............................
of.

D o............................

D o............................

Do............................

D o............................

Tennessee.....................

Washington..................

West Virginia...............

Wisconsin......................

No.

ular; Feb. 20,1978, suspended.
. Dec. 19,1973, emergency; Apr. 12,1974, reg

ular; Feb. 20,1978, suspended.
. Mar. 21, 1974, emergency; July 26, 1974, 

regular; Feb. 20,1978, suspended.
. Sept. 17,1973, emergency; Feb. 1,1974, reg

ular; Feb. 20,1978, suspended.
. Aug. 16, 1974, emergency; Aug. 16, 1974, 

regular; Feb. 20,1978, suspended.
. Aug. 31, 1973, emergency; May 3, 1974, reg

ular; Feb. 20,1978, suspended.
.June 20, 1973, emergency; May 10, 1974, 

regular; Feb. 20,1978, suspended.
. Mar. 15, 1974, emergency; Feb. 22, 1974, 

regular; Feb. 20,1978, suspended.
. May 21,1973, emergency; Feb. 22,1974, reg

ular; Feb. 20,1978, suspended.
, Nov. 26,1973, emergency; Apr. 12,1974, reg

ular; Feb. 20,1978, suspended.
. Dec. 28, 1973, emergency; June 21, 1974, 

regular; Feb. 20,1978, suspended.
Dec. 10,1971, emergency; Feb. 7,1975, regu

lar; Feb. 20,1978, suspended.
Feb. 9, 1973, emergency; Aug. 31, 1973, reg

ular; Feb. 20,1978, suspended.
July 11,1973, emergency; Apr. 12,1974, reg

ular; Feb. 20,1978, suspended.
Sept. 8, 1972, emergency; Feb. 22,1974, reg

ular; Feb. 20,1978, suspended.
Apr. 14, 1972, emergency; May 3, 1974, reg

ular; Feb. 20,1978, suspended.
Jan. 30, 1974, emergency; June 28, 1974, 

regular; Feb. 20,1978, suspended.
Dec. 29, 1972, emergency; Nov. 5, 1976, reg

ular; Feb. 20,1978, suspended.
July 9,1973, emergency; Mar. 8,1974, regu

lar; Feb. 20,1978, suspended.
July 23,1973, emergency; May 31,1974, reg

ular; Feb. 20,1978, suspended.
Feb. 15,1974, emergency; July 19,1974, reg

ular; Feb. 20,1978, suspended.
Sept. 26, 1973, emergency; July 26, 1974, 

regular; Feb. 20,1978, suspended.
Mar. 23, 1973, emergency; Nov. 30, 1973, 

regular; Feb. 20,1978, suspended.
June 23, 1972, emergency; Nov. 2,1973, reg

ular; Feb. 20,1978, suspended.
Sept. 18, 1973, emergency; Dec. 28, 1973, 

regular; Feb. 20,1978, suspended.

lar; Feb. 20,1978, suspended.

July 1, 
Oct. 24, 
Apr. 12, 

Sept. 24, 
July 26, 
June 4, 
Feb. 1, 

Apr. 30, 
Aug. 16, 

Oct. 8, 
May 31, 
July 30, 
May 10,

Feb. 22, 
May 21, 
May 17, 
July 23, 
June 21, 
Aug. 20, 
Apr. 12, 
Aug. 13, 

Feb. 7,

1972
1975 
1974
1976 
1974 
1976 
1974 
1976 
1974 
1976 
1974 
1976 
1974

1974
1976
1974
1976
1974
1976
1974 
1976
1975

Aug. 31,1973 
May 7,1976 

Apr. 12,1974 
Aug. 27,1976 
Feb. 22,1974

May 3,1974

June 28,1974 
Apr. 23,1976 
Nov. 5,1976

Mar. 8,1974

May 31, 
Jan. 30, 
July 19, 
July 30, 
July 26, 
July 9, 

Nov. 30,

1974
1976
1974
1976
1974
1976
1973

Nov. 2,1973 
June 11,1976 
Dec. 28,1973 
Mar. 26,1976
Feb. 15,1978

365338-A

360799-A

3S0660-A

360493-A

360898-A

360809-A

360783-A

360566-A

360514-A

370100-A

370257-A

410186

420684-A

420447-A

420923

420360

420689-A

420135-A

420203

420354-A

420681-A

420977-A

470205

530035-A

540056-A

550004

Colorado............................... Jefferson..

Ohio............. ............................ Cuyahoga and Geauga.
Lakewood, city o f .................. Apr. 16,1971, emergency, July 21,1972, reg- July 21, 1972 085075-A

ular; Feb. 23,1978, suspended.
Hunting Valley, village of—  Sept. 10, 1973, emergency; Jan. 5, 1978, reg- Nov. 30,1973 390594-B

ular; Feb. 23,1978, suspended. June 4,1976

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28,1969 (33 FR 17804, 
3 .1968)’ 85 amended, 42 U.S.C. 4001-4128; and Secretary’s delegation of authority to Federal Insurance Administrator, 34 FR 2680, 

Fèb. 27,1969, as amended 39 FR 2787, Jan. 24,1974.)
Issued: January 26,1978.

P a t r ic ia  R o b e r t s  H a r r is ,
Secretary.

[FR Doc. 78-3502 Filed 2-9-78; 8:45 am]
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[4210-01]

[Docket No. FI-2891]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW

Pinal Flood Elevation Determination for the 
City of Frederick, Frederick County, Md.

AGENCY: Federal Insurance Adminis
tration, HUD.

ACTION: Final rule.

SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the city of Freder
ick, Frederick Comity, Md. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).

EFFECTIVE DATE: The date of issu
ance of the Rood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Frederick, 
Frederick County, Md.

ADDRESS: Maps and other informa
tion showing the detailed outlines of 
tbe flood-prone areas and the final 
elevations for the city of Frederick, 
Frederick County, Md., are available 
for review at City Hall, Frederick, Md.

FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Rood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
®.v®s notice of his final determinations 
of flood elevations for the city of Fred
erick, Frederick County, Md.

This final rule is issued in accor
dance with section 110 of the Rood 
Disaster Protection Act of 1973 (Pub. 
h 93-234), 87 Stat. 980, which added 
section 1363 to the National Rood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 (Pub. L. 90-448), 42 U.S.C. 
wOi-4128, and 24 CFR Part 1917.4(a)).

An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided, and the Administrator has 
resolved the appeals presented by the 
community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Elevation in
Source of flooding Location feet above

mean sea
* level

Carroll Creek......... Confluence with 271
Monocacy River.

Highland S t____  271
W isnerSt_______ 275
Carroll S t ........... . 280
South Court St..... 286

> Bentz Ave.............. 287
‘ College Ave___ ... 289
College T er........... 294

s FairviewAve_..... 299
Shookstown Rd.... 308
Baughman’s Lane 310

Rock Creek............ Confluence with 308
Carroll Creek.

Baughman’s Lane 313
Confluence with 325

tributary No. 5.
Willowdale D r ___  336
Waverly D r ..........  369
Private road 434

(corporate 
limits).

Tributary No. 5..... Confluence with 325
Hock Creek

Tributary No. 6 ....  West Patrick St.... 302
Valley St________ 312
BraddockAve......  318
Unnamed road 348

crossing 
upstream of 
Interstate 15.

Tributary No. 8 ....  East corporate 272
limits.

FairviewAve.... . ,  317
Tributary No.,9....  East corporate 274

limits.
North Market St.. 281

Tributary No. 10... North corporate 274
limits.

Tributary No. 11... d o ...... .............. 274

(National Rood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
PR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 PR 2680, February 27, 1969, 
as amended (39 PR 2787, January 24, 1974).)

Issued: January 17,1978.
P a t r ic ia  R o b e r t s  H a r r is ,

Secretary.
[PR Doc. 78-3483 Piled 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-2593]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Town of Berkley, Bristol County, Mass.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the town of Berk
ley, Bristol County, Mass. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Rood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Rood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the town of Berkley, 
Mass.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the town of Berkley, are 
available for review at ToWn Hall, 
Rural Route 1, Berkley, Mass.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Rood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street, SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the town of 
Berkley, Mass.

This final rule is issued in accor
dance with section 110 of the Rood 
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Rood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided, and the Administrator has 
resolved the appeals presented by the 
community.
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The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Taunton River...... Peters Point......... 14.5
Berkley Bridge.... 14.5
Three Mile River. 14.0
Berkley-Taunton

Line.
13.5

Assonet River....... Corporate limits... 14.5

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: January 13,1978.
P a t r ic ia  R o b e r t s  H a r r is ,

Secretary,
CFR Doc. 78-3484 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3407]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Town of Acton, Middlesex County, Mass.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the town of Acton, 
Middlesex County, Mass. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Town of Acton, 
Mass. ■
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the Town of Acton, are 
available for review at Town Hall, 
Main Street, Acton, Mass.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad

ministrator, Office of Flood Insur
ance, 202-755-5581 or toll free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for thé Town of 
Acton, Mass.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub.
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910,

The final base (100-year) flood eleva
tions for selected locations are:

Elevation in 
feet,

Source of flooding Location national
geodetic
vertical
datum

Conant Brook.... . 203
Newton R d........... 196
Nagog Hill Rd...... 196
Main S t................. 148

Nashoba Brook............... do..................... 172
Carlisle R d........... 170
Wheeler Lane 168

Dam.
Dam.................... . 153
ConRail (12,800 ft 

upstream of 
Concord Road 
Dam).

147

Great R d .............. 144
B.rook St Dam...... 141
Brook S t ............... 139
ConRail (6,850 ft 

upstream of 
Concord Road 
Dam).

139

ConRail (4,800 ft 
upstream of 
Concord Road 
Dam).

138

Concord Rd.......... 138
Concord Rd Dam. 137
ConRail (1,100 ft 

downstream of 
Concord Road 
Dam).

128

Wetherbee St....... 128
Acorn structures.. . 127

Tributary 2....... . .. Femwood R d....... 151
Tributary 1.......... 151

Bruce wood Rd..... 151
Cole’s Brook........ .. Sandalwood R d.... 150

Robinwood Rd..... 147
Hosmer S t ............ 143
School St Dam .... 133
School S t ........ . 133

Pratt’s Brook...... » Boston & Maine 
RR.

143

Elevation in

Source of flooding Location national
geodetic
vertical
datum

Fort Pond Brook... Boston and Maine 206
RR (21,000 ft 
upstream of 
Route 27).

Arlington St.......... 204
Route 111..........  203
Boston & Maine 202

RR (12,800 ft 
■ upstream of 
Route 27).

Central St.............. 201
Martin St............... 199
Stow S t ....._......... i9g

_ Boston & Maine 195
RR (950 ft 
upstream of 
Route 27).

Route 27...............  195
Erikson Dam,....».. 194
Boston St Maine 181

RR (500 ft 
downstream of 
Route 27).

Cement Dam......... 176
River St (3,450 ft 156

downstream of 
Route 27).

River St (6,700 ft 151
downstream of 
Route 27).

Merriam Dam....... 151
River St (7,650 ft 139

downstream of 
Route 27).

Parker St.............. 135
Laws Brook Rd..... 128

Assabet River........ Old High St.»„__  146
Powder Mill Dam. 146
Route 62 ............... 134

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele
gation of authority to Federal Insurance 
Administrator, 34 FR 2680, February 27, 
1969, as amended (39 FR 2787, January 24, 
1974).)

Issued: January 17, 1978.
P a t r ic ia  R o b e r t s  H ar r is,

Secretary.
[FR Doc. 78-3485 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3266]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW

Final Flood Elevation Determination for th* 
Township of Chesterfield, Macomb County, 
Mich.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the Township oi 
Chesterfield, Macomb County, M«®* 
These base (100-year) flood elevations 
are the basis for the flood plain man
agement measures that the communi
ty is required to either adopt or snow
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evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Township of Ches
terfield, Macomb County, Mich.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and their 
final elevations for the Township of 
Chesterfield, Macomb County, Mich., 
are available for review at the lobby of 
the Township Hall, 501-77 North 
Grathiot, Mount Clemens, Mich.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the Township 
of Chesterfield, Macomb County, 
Mich.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the com m unity .

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding
Elevation in

Location feet above
mean sea

level

Salt River.... Jefferson Ave._... 578
Callens Rd............ 578
23 MUe Rd............ 580
24 Mile Rd............ 585
Washington Ave... 591
Interstate 94........ 595
Upstream 602

Rsh Creek.... A corporate limits.
578
58323 MUe Rd............

Sass R d................ . 589

Auvase Creek, 
ßutherland- 
0«nig Drain.

24 MUe Rd............  592
Jefferson Ave.......  578

Sugarbush Rd 
579

Graham Rd
581

Source of flooding Location
Elevation in 
feet above 
mean sea 

level

Cotton R d ............ 584
Douglass Rd......... 587

Deer Creek............ Downstream 
corporate limits.

613

Hagen Rd., 
(downstream).

614

Hagen Rd., 
(upstream).

615

Upstream 621
corporate limits.

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele
gation of authority to Federal Insurance 
Administrator, 34 FR 2680, February 27, 
1969, as amended (39 FR 2787, January 24, 
1974).)

Issued: January 17,1978.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3486 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3446]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Township of China, St. Clair County, Mich.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the Township of 
China, St. Clair County, Mich. These 
base (100-year) flood elevations are 
the basis for the flood plain manage
ment measures that the community is 
required to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for the participation in the National 
Flood Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Township of China, 
Mich.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the Township of China, 
are available for review at Township 
Hall, 4560 Indian Trail Road, Marine 
City, Mich.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the Township 
of China, Mich.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. .980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Pine River............. Old Fred W. 
Moore Highway.

594

BeUe River............ King Rd................ 591
Indian TraU......... 599
Westrick Rd......... 610
TraU Rd............. . 616

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele
gation of authority to Federal Insurance 
Administrator, 34 ,FR 2680, February 27, 
1969, as amended (39 FR 2787, January 24, 
1974).)

Issued: January 17,1978.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3487 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3562]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Township of East China, St. Clair County, 
Mich.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se-
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lected locations in the Township of 
East China, St. Clair Comity, Mich. 
These base (100-year) flood elevations 
are the basis for the flood plain man
agement measures that the communi
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the national flood 
insurance program. (NFIP).
EFFECTIVE DATE: The date of issu
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the Township of East 
China, Mich.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the Township of East 
China, are available for review at East 
China Township Hall, 298 Recor Road, 
St. Clair, Mich.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581, or toll-free line 

_ 800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C.
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the T ow n sh ip  
of East China, Mich.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of 
flooding

Location
Elevation in 

feet, 
national 
geodetic 
vertical 
datum

St. Clair River.... .. State Hwy. M 29 
• and Point Dr.

580

Puttygut Rd......... 581
Jordan Creek...... .. Rallroad Spur....... 586

Private roäd......... 586
Belle River.......... .. M eisnerRd.......... 586

Port Huron- 
Detroit RR.

588

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; Sind Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: January 17,1978.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3488 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3228]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for 
Carroll County, Miss.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in Carroll County, 
Miss. These base (100-year) flood ele
vations are the basis for the flood 
plain management measures that the 
community is required to either adopt 
or show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the na
tional flood insurance program 
(NFIP).
EFFECTIVE DATE: The date of issu
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for Carroll County, Miss.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for Carroll County, are 
available for review at Carroll County 
Courthouse, Carrollton, Miss.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581, or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for Carroll County, 
Miss.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or

individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the com m unity.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet,

national '  
geodetic 
vertical 
datum

Big Sand Creek Upstream 265
(near McCarley). McCarley Rd.

Downstream 
McCarley Rd.

264

Big Sand Creek 
(near North 
Carrollton).

George S t ............. 227

Potacocowa Creek. State Hwy. No. 7.. 152
Teoc Creek............ State Hwy. No. 7.. 133
Yalobusha River... Avalon Bridge...... 135

Whaley Bridge.... 134
Illinois Central 

Gulf RR.
131

Beasley Creek....... North corporate 
limits, North 
Carrollton.

222

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: January 13,1978.
P atricia R oberts Harris, 

Secretary.
[FR Doc. 78-3489 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3564]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Town of Isola, Humphreys County, Miss.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the Town of Isola, 
Humphreys County, Miss. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect m 
order to qualify or remain qualified 
for participation in the national flood 
insurance program (NFIP).
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[4210-01]EFFECTIVE DATE: The date of issu
ance of the flood insurance rate map 
(FIRM), showing base (100-year) flood 
elevations, for the Town of Isola, Miss.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the Town of Isola, are 
available for review at Town Hall, 
Isola, Miss.
for f u r t h e r  in f o r m a t io n
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581, or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his filial determinations 
of flood elevations for the Town of 
Isola, Miss.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Elevation in
_ feet,
•source of flooding Location national

geodetic
vertical
datum

Jackson Bayou—  Illinois Central 107
RR.

Bridge Hwy 49W.. 108
Jackson Bayou B elzoniS t............... I l l

itérai. Illinois Central 112
RR.

(National Flood Insurance Act of 1968 (Title 
Art t Housing and Urban Development 
PR ,°ioA 68)’ effective January 28, 1969 (33 
i l n l « 4, November 28, 1968), as amended; 
tinn **' 4®®1~4228; and Secretary’s delega- 

authority to Federal Insurance Ad- 
™Djstrator, 34 FR 2680, February 27, 1969, 

amended (39 FR 2787, January 24, 1974).)

!ssued: January 13,1978.
Patricia R oberts H arris, 

Secretary.
[PR ^  78-3490 Filed 2-9-78; 8:45 am]

[Docket No. FI-3526]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW

Final Flood Elevation Determination for the 
City of Advance, Stoddard County, Mo.

AGENCY: Federal Insurance Adminis
tration, HUD.

SUMMARY: Final base (100-year) 
flood elevations are listed below, for se
lected locations in the City of Ad
vance, Stoddard County, Mo. These 
base (100-year) flood elevations are 
the basis for the flood plain manage
ment measures that the community is 
required to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the City of Advance, 
Stoddard County, Mo.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood prone areas and the final 
elevations for the City of Advance are 
available for review at City Clerk’s 
Office, City Hall, Advance, Mo.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or Toll Free Line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance' Administrator 
gives notice of his final determinations 
of flood elevations for the City of Ad
vance, Stoddard County, Mo.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In

surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Ditch No. 1............ At the 
downstream 
face of State 
Hwy. 25 & 91.

351

At the 
downstream 
face of Vine St.

353

West Street 
Bridge.

354

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: November 29,1977.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3491 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3451]

PART 1917—APPEALS FROM FLOOD ELEVA- 
>iON DETERMINATION AND JUDICIAL 
REVIEW

Final Flood Elevation Determination for the 
City of Olivette, St. Louis County, Mo.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the City of Olivette, 
St. Louis County, Mo. These base (100- 
year) flood elevations are the basis for 
the flood plain management measures 
that the community is required to 
either adopt or show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in 
the National Flood Insurance Program 
(NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the City of Olivette, St. 
Louis County, Mo.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the City of Olivette, St. 
Louis County, Mo., are available for 
review at City Hall, Olivette, Mo.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or Toll Free Line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

ACTION: Final rule.
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SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the City of Oli
vette, St. Louis County, Mo.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which addded 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic, 
vertical 
datum

River Des Peres.... Arrowhead Dr. 558
(extended).

Upstream of 587
Dielman Rd.
Bridge.

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: December 28, 1977.
P a t r ic ia  R o b e r t s  H a r r is , 

Secretary.
[FR Doc. 78-3492 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3383]

PART 1917—APPEALS FROM FLOOD ELEVA- 
-  TION DETERMINATIONS AND JUDICIAL 

REVIEW

Final Flood Elevation Determinations for the 
City of Springfield, Greene County, Mo.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the City of Spring- 
field, Greene County, Mo.

These base (100-year) flood eleva
tions are the basis for the flood plain

management measures that the com
munity is required to either adopt or 
show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the Na
tional Flood Insurance Program 
(NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the City of Springfield, 
Mo.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the City of Springfield, 
are available for review at City Hall, 
830 Bloonville Street, Springfield, Mo.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the City of 
Springfield, Mo.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this deteunina- 
tion to or through the community for 
a period of ninety (90) days has been 
provided, and the Administrator has 
resolved the appeals presented by the 
community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Ward Branch........ Republic St., 
Highway M.

1,218

Corporate limits... 1,210
Dickerson Branch. Livingston S t ....... 1,227

Evergreen S t........ 1,207
Norton S t ............. 1,200
Zoo Park R d ........ 1,188
Corporate limits... 1,159

Doling Branch...... Highway 1-44....... 1,217
Norton S t .... ......... 1,211

Nichols Branch..... Orchard Crest..... 1,246
Eldon Ave............. 1,240

North Branch, 
Wilsons Creek.

Nichols S t............. 1,255

Source of flooding Location
Elevation in 

feet, 
national 
geodetic 
vertical 
datum

Waddill S t ............ 1,240
Highway 160 

bypass. 1,220
State St................. 1,210
Highway 160 

bypass.
1,200

Wilsons Creek....... Missouri Pacific 
RR.

1,218
Golden Ave...... 1,212
Corporate limits... 1,198

Jordan Creek........ Benton Ave.......... 1,272
Main S t................. 1,263
Port S t .................. 1,251
Mount Vernon St. 1,241
Grand St............... 1,231
Bennett St............ 1,222

North Branch, Oak Grove Ave.... 1.352
Jordan Creek.

Glenstone Ave..... 1,328
Fremont Ave........ 1,311
Hampton Ave....... 1,292
Sherman Ave....... 1,286
St. Louis & San 

Francisco Ry.
1,275

South Branch, Patterson Ave...... 1,329
Jordan Creek.

East Traffic Way. 1,313
Glenstone Ave..... 1,304
Fremont Ave........ 1,289
Sherman Ave....... 1,275

Fassnight Creek.... Jefferson Ave....... 1,274
Thelma S t ............ 1,253
Fort A ve............... 1,240

South Creek.......... National Ave........ 1,301
Campbell Ave...... 1,273
Forts Ave.............. 1,255
Scenic Avenue 

and Missouri 
Pacific RR.

1,228

Golden Ave.......... 1,209
Galloway Creek.... Battlefield Rd...... 1,226

Laguna Ave.......... 1,204
Barton St.............. 1,189
Republic Street, 

Highway M.
1,177

U.S. Highways 60 
and 65.

1,156

James River.......... Corporate limits 
(upstream).

1,158

River Rd............... 1,155
Confluence with 

Galloway Creek.
1,152

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804j November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele
gation of authority to Federal Insurance 
Administrator 34 FR 2680, February 27, 
1960, as amended (39 FR 2787, January 24, 
1974).)

Issued: January 13,1978.
P a t r ic ia  R o b e r t s  H arris, 

Secretary.

[FR Doc. 78-3493 Filed 2-9-78; 8:45 ami

[4210-01]
[Docket No. FI-3290]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW
Final Flood Elevation Determinations for th# 

City of Parkville; Platte County, Mo.
AGENCY: Federal Insurance Adminis
tration, HUD.
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ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the city of Park- 
ville, Platte County, Mo. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the city of Parkville, 
Mo.

Source of 
flooding

Location
Elevation in 

feet, 
national 
geodetic 
vertical 
datum

Highway M-9...... 762
Burlington 762

Northern RR.

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24, 1974).)

Issued: November 29,1977.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the final 
elevations for the city of Parkville, are 
available for review at City Hall, 8701 
River Park Drive, Parkville, Mo.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the city of 
Parkville, Mo.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C, 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the com m unity  or 
individuals to appeal this determina
tion to or through the com m unity  for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
oase flood elevations were received 
from the community or from individ- 
usjs within the community.

The Administrator has developed 
«iteria for flood plain management in 
^ ' prone areas in accordance with 24 CFR Part 1910.
,, The final base (100-year) flood eleva
tions for selected locations are:

Source of 
flooding

Elevation in 
Location feet,

national 
geodetic 
vertical 
datum

Missouri River....,». Upstream 763
corporate limits. 

Downstream 761
White Aloe 
branch.

corporate limits. 
12th S t ............ ...... 771 

16th St
762

P atricia R oberts H arris, 
Secretary.

[FR Doc. 78-3494 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3524]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW

Final Flood Elevation Determination for The 
Town of Pittsfield, Merrimack County, N.H.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the town of Pitts
field, Merrimack County, N.H. These 
base (100-year) flood elevations are 
the basis for the flood plain manage
ment measures that the community is 
required to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, fori,he town of Pittsfield, 
Merrimack County, N.H.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood prone areas and the final 
elevations for Selectmen’s Office, 
Town Hall, Main Street, Pittsfield,
N.H., are available for review at the 
town of Pittsfield.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard "Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations

of flood elevations for the town of 
Pittsfield, Merrimack County, N.H.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selection locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Suncook River....... 5,960 ft
downstream of 
Webster Mills 
Rd.

351

At Webster Mills 
Rd.

396

1,425 ft upstream 
of Webster 
Mills Rd.

409

5,600 ft upstream 
of Webster 
Mills Rd.

427

At confluence of 
Gas House 
Brook.

439

1,750 ft
downstream of 
Main St.

448

100 ft
downstream of 
Main St.

459

At Pittsfield Dam 481
At Route 107 

bridge.
482

3,000 ft upstream 
of Route 107 
bridge.

483

9,600 ft upstream 
of Route 107 
bridge.

491

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: January 17,1978.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3495 Filed 2-9-78; 8:45 am]
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[4210-01]
[Docket Wo. FI-3525]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW

Finol Flood Elevation Determination for The 
Town of Epsom, Merrimack County, N.H.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the Town of Epsom, 
Merrimack County, N.H. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Town of Epsom, 
Merrimack County, N.H.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood prone areas and the final 
elevations for the Town of Epsom are 
available for review at the Town Hall, 
Route 202, Epsom, N.H.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll free line 
800-424-8872, Room 5270, 451 Sev
enth Street, SW., Washington, D.C. 
20410.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevations for the Town of 
Epsom, Merrimack County, N.H.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 -U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Source of flooding Location

Elevation in 
feet, 

national 
geodetic 
vertical 
datum

Suncook River....... Confluence of 
Fowler Brook.

305

210 ft
downstream of

308

Short Falls 
Bridge.

At confluence 311
with the west 
channel of 
Suncook River.

1,850 ft
downstream of 
Huckins Mill 
Dam.

315

210 ft upstream 
of Huckins Mill 
Dam.

335

210 ft
downstream of 
Route 4 Bridge.

339

At town boundary 344
West channel of 3,170 ft 313

Suncook River. downstream of 
Huckins Mill 
Dam.

2,000 ft
downstream of 
Huckins Mill 
Dam.

318

110 ft
downstream of 
Huckins MU1 
Dam.

323

Little Suncook At railroad bridge 339
River. near confluence 

with Suncook 
River.

580 ft
downstream of 
Black Hall 
Road Bridge.

340

At confluence 
with Lockes 
Brook.

357

1,585 ft upstream 
of confluence of 
Lockes Brook.

372

At Center HU1 
Road Bridge.

398

422 ft upstream 
of the
confluence of 
Blake Brook.

409

At a private dam 
1,055 ft 
upstream of 
confluence of

412

Blake Brook.
105 ft

downstream of 
Cass Road 
Bridge.

430

105 ft upstream 
of Cass Road 
Bridge.

437

265 ft
downstream of 
confluence with 
Gulf Brook.

440

At confluence 
with Gulf 
Brook.

443

2,425 ft upstream 
of confluence 
with Gulf 
Brook.

445

635 ft
downstream of 
Route 107 
Bridge.

485

75 ft dowstream 
of Route 107 
Bridge.

506

53 ft downstream 
of Northwood 
Lake Dam.

510

Source of flooding Location
Elevation in 

feet, 
national 
geodetic 
vertical 
datum

53 ft upstream of 519
Northwood
Lake Dam.

At town boundary 519

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680,NFebruary 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: January 17,1978.
P atricia R oberts Harris, 

Secretary.
[FR Doc. 78-3496 Filed 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-2747]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Town of Hanover, Grafton County, N.H.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the Town of Han
over, N.H. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt 
or show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the Na
tional Flood Insurance Program 
(NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Town of Hanover,
N.H.
ADDRESS: Maps and other informa
tion showing the detailed outline ol 
the flood-prone areas and the final 
elevations for the Town of Hanover, 
are available for review at Town Hau,
Hanover, N.H.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll free Une 
800-424-8872, Room 5270, 451 sev
enth Street SW., Washington, D.w. 
20410.
JPPLEMENTARY INFORMATION: 
tie Federal Insurance Administrator 
ves notice of h is final detenmnatio 

flood elevations for the Town 
anover, N.H.
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This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 (Pub. L. 90-448), 42 UJ5.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided. No appeals of the proposed 
base flood  elevations were received 
from the community or from individ
uals w ith in  the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The fin a l base (100-year) flood eleva
tions for selected locations are:

Elevation in 
feet.

Source of flooding Location national
geodetic
vertical

Connecticut River. Route 120..__   388
Mink Brook___ __ King Rd________ 793

Great Hollow, Rd.. 644
Buck Rd________  504
South Main St___ 390

Monahan Brook.... Dogford R d........... 848
Etna Rd___818

Slade Brook ....... .. River Rd................ 398

(National Flood Insurance Act of 1968 (T itle 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: September 8,1977.
Patricia R oberts H ar ris, 

Secretary.
IFR Doc. 70-3497 Filed 2-9-78; 8:45 am]

[4210- 01]
[Docket No. FI-2746]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Flood Elevation Determinations for the 
Bnrough of Far Hills, Somerset County, N.J.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
iiood elevations are listed below for se
lected locations in the Borough of Far 
“Um, Somerset County, N.J. These 
th , ®̂®*Fear> flood elevations are 

basis for the flood plain manage- 
*b«it measures that the community is 
required to either adopt or show evi
dence of being already in effect in

order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the Borough of Far 
Hills, N.J.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the final 
elevations for the Borough of Far 
Hills, are available for review at Bor
ough of Far Hills, Far Hills, N.J.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard N rim m , Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
of flood elevatioils for the Borough of 
Far Hills, N.J.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
Individuals to appeal this determina
tion to or through the community for 
a period of ninety (90) days has been 
provided, and the Administrator has 
resolved the appeals presented by the 
community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Elevation in

Source of flooding Location
feet,

national
geodetic
vertical
datum

North branch Smith Picnic 237
Raritan River. Bridge.

ConRail „ 160
Peapack Rd.......... 150
Main St.—UJB. 

202.
137

Moggy Brook____ Layton Rd.*.... 243
Tributary A______ Layton R d............. 266

1-287 West 
culvert.*.

233

Private Rd. 
(station location 
.142).

163

Private road 
' (station location 

.122).

160

CnnRftll*.............. 184
Dam*............. .... 158
Private Way 

Bridge.*.
155

Source of flooding

Elevation In 
feet,

Location national 
geodetic 
vertical 
datum

Far Hills Rd.*___ 150
Tributary B .... ...... Abandoned road.* 265

Driveway (station 224
location .866).*.

Dam (station 209
location .667).*.

Route 202*______ 175
Dam station 171

location .315).*.
ConRail*............... 157
Far Hills Rd____ 146

Tributary C_......... Ravine Lake R d .. 227
Driveway............... 210

Tributary D ........... Dam 265
Ravine Lake Rd*. 246

* Upstream side.
(National Flood Insurance Act of 1968 (T itle 
7CTTT of Housing and Urban Developm ent 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28. 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary's delega
tion of authority to Federal Insurance Ad
m inistrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)

Issued: October 21,1977.
P atricia R oberts H ar ris, 

Secretary.
(FR Doc. 78-3498 file d  2-9-78; 8:45 am]

[4210-01]
(D ocket No. FI-3121]

PART 1917—  APPEALS FROM FLOOD ELEVA
TION DETERMINATIONS AND JUDICIAL 
REVIEW

Final Rood Elevation Determinations for the 
Town of Babylon, Suffolk County, N .Y.; Cor
rection

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Correction of final rule.
SUMMARY: The Federal Insurance 
Administration has erroneously pub
lished at 42 FR 58494 on November 9, 
1977, the final flood elevation determi
nation for the town of Babylon, Suf
folk County, N.Y. This notice will 
serve as a cancellation of that publica
tion. A new notice of final flood eleva
tion determination will be published in 
the near future.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll-free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

(National Flood Insurance Act o f 1968 (T itle 
X IU  of Housing and Urban Developm ent 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary's delega
tion of authority to Federal Insurance Ad
m inistrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24,1974).)
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Issued: November 29,1977.
P atricia R oberts H arris, 

Secretary.
[PR Doc. 78-3499 Piled 2-9-78; 8:45 am]

[4210-01]
[Docket No. FI-3146]

PART 1917—APPEALS FROM FLOOD ELEVA
TION DETERMINATION AND JUDICIAL 
REVIEW v

Final Flood Elevation Determination for The 
Village of Fort Edward, Washington County, 
N.Y.

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final rule.
SUMMARY: Final base (100-year) 
flood elevations are listed below for se
lected locations in the village of Fort 
Edward, Washington County, N.Y. 
These base (100-year) flood elevations 
are the basis for the flood plain man
agement measures that the communi
ty is required to either adopt or show 
evidence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE DATE: The date of issu
ance of the Flood Insurance Rate Map 
(FIRM), showing base (100-year) flood 
elevations, for the village of Fort 
Edward, Washington County, N.Y.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood prone areas and the final 
elevations for village of Fort Edward 
are available for review at the Village 
Clerk’s Office, 118 Broadway, Fort 
Edward, N.Y.
FOR FURTHER INFORMATION 
CONTACT: J

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, 202-755-5581 or toll free line 
800-424-8872, Room 5270, 451 Sev
enth Street SW., Washington, D.C. 
20410.

provided. No appeals of the proposed 
base flood elevations were received 
from the community or from individ
uals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood prone areas in accordance with 
24 CFR Part 1910.

The final base (100-year) flood eleva
tions for selected locations are:

Elevation in 
feet,

Source of flooding Location national
geodetic

* vertical
datum

Hudson River At south 128
(east and west corporate limits.
channel).

At Brightwood St. 130
(extended)
3,080 ft. 
upstream from 
State Route 197. 

At north 134

Bond Creek...........
corporate limits. 

.. At Baldwin Ave.... 128

(N ational Flood Insurance Act of 1968 (T itle 
X III of Housing and Urban Developm ent 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
m inistrator, 34 FR 2680, February 27, 1969, 
as amended (39 FR 2787, January 24, 1974).)

Issued: November 29,1977.
P atricia R oberts H arris, 

Secretary.
[FR Doc. 78-3500 Filed 2-9-78; 8:45 am]

[4510-27]
Title 29—Labor

CHAPTER V—WAGE ÀND HOUR DIVISION
PART 522—EMPLOYMENT OF LEARNERS
Increases in Subminimum Wage Rates for 

Learners in Certain Industries
AGENCY: Employment Standards Ad
ministration, Labor.
ACTION: Final rule.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of his final determinations 
.of flood elevations for the village of 
Fort Edward, Washington County,
N.Y.

This final rule is issued in accor
dance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448), 42 U.S.Ci 
4001-4128, and 24 CFR Part 1917.4(a)). 
An opportunity for the community or 
individuals to appeal this determina
tion to or through the com m u n ity  for 
a period of ninety (90) days has been

SUMMARY: On December 16, 1977, a 
notice was published in the F ederal 
R egister which proposed increasing 
the wage rates paid learners by an 
amount equal to the increase in the 
statutory minimum wage effective 
under the 1977 Amendments to the 
Fair Labor Standards Act. This notice 
provided for public comment until De
cember 27, 1977. No unfavorable com
ments were received. Therefore, the 
wage rates as proposed are adopted.
EFFECTIVE DATE: March 13,1978.
FOR FURTHER INFORMATION 
CONTACT:

Arthur H. Korn, Director, Division 
of Special Minimum Wages, Wage 
and Hour Division, U.S. Department

of Labor, 200 Constitution Avenue
NW., Room C4316, Washington, D C
20210, 202-523-8727.

SUPPLEMENTARY INFORMATION: 
On December 16, 1977, there was pub
lished in the F ederal R egister (42 FR 
63434-6) a notice of proposed rule 
making setting forth the proposed in
creases in the subminimum wage rates 
for learners under Title 29 of the Code 
of Federal Regulations, Part 522. 
These increases reflect the increases 
in the statutory minimum wage under 
the 1977 Amendments to the Fair 
Labor Standards Act. Interested par
ties were given the opportunity to 
submit, not later than December 27, 
1977, data, views and recommenda
tions regarding the proposed wage 
rates.

No unfavorable comments have been 
received, and the proposed wage rates 
are hereby adopted without change.

Accordingly, §§ 522.24, 522.35, 522.43, 
522.65 and 522.85 of Title 29 are 
amended as proposed in the F ederal 
R egister Notice of December 16, 1977 
and as authorized under Section 14 of 
the Fair Labor Standards Act of 1938, 
Reorganization Plan No. 6 of 1950, 
Secretary’s Order No. 16-75, dated No
vember 25, 1975 (40 FR 55913), and 
Employment Standards Order No. 76- 
2, dated February 23, 1976 (41 FR 
9016).

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division.

1. § 522.24 of Part 522, Title 29, Code 
of Federal Regulations is amended to 
read as follows:
§ 522.24 Special minimum wage rates.

(a) The special m inim um  rates of 
learners employed in occupations for 
which a 320-hour period is authorized 
under § 522.23(a) shall during that 
period be not less than $2.50 an hour 
through December 31, 1978; not less 
than $2.75 an hour through December 
31, 1979; not less than $2.95 an hour 
through December 31, 1980; and not 
less than $3.20 an hour thereafter.

(b) The rates for experienced work
ers in any one of the occupations 
shown in § 522.23(a) for which a 320- 
hour learning period is authorized, 
who are being retrained under the 
terms of a learner certificate in any 
other occupation shown in that para
graph having such a 320-hour maxi
mum period, shall be not less than 
$2.50 an hour for the first 160 hours 
and not less than $2.55 an hour for the 
remaining 160 hours through Decem
ber 31, 1978; not less than $2.75 an 
hour for the first 160 hours and not 
less than $2.80 an hour for the remain
ing 160 hours through December 31, 
1979; not less than $2.95 an hour for 
the first 160 hours and not less than 
$3 an hour for the remaining 1®« 
hours through December 31, 1980; ana
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not less than $3.20 an hour for the 
first 160 hours and not less than $3.25 
an hour for the remaining 160 hours 
thereafter.

(c) The rates for learners employed 
In the occupation of final inspection of 
assembled garments under § 522.23(b) 
shall be not less than $2.55 an hour 
daring the authorized 160-hour learn
ing period through December 31, 1978; 
not less than $2.80 an hour during 
such authorized learning period 
through December 31, 1979; not less 
than $3 an hour during such autho
rized learning period through Decem
ber 31,1980; and not less than $3.25 an 
hour during such authorized learning 
period thereafter.

(d) The rates for learners employed 
in any occupation, other than final in
spection of assembled garments, for 
which a 160-hour learning period is 
authorized in §522.23 (a) or <b) shall 
be not less than $2.50 an hour through 
December 31, 1978; not less than $2.75 
an hour through December 31, 1979; 
not less than $2.95 an hour through 
December 31, 1980; and, not less than 
$3.20 an hour thereafter.

* * * * *
2. §522.35 of Part 522, Title 29, Code 

of Federal Regulations is amended to 
read as follows;
§ 522.35 Special minimum wage rates.

(a) The special minimum rate which 
may be authorized in special certifi
cates issued in the knitted wear indus
try shall be not less than $2.55 an 
hour through December 31, 1978; not 
less than $2.80 an hour through De
cember 31, 1979; not less than $3 an 
hour through December 31, 1980; and, 
not less than $3.25 an hour thereafter.

• * * * *
3. §522.43 of Part 522, Title 29, Code 

of Federal regulations is amended to 
read as follows:
§ 522.43 Learner occupations, learning pe

riods and special minimum wage rates, 
(a)* * *
<1) In the seamless branch, knitting 

(transfer top only) and looping, for 
*60 hours, at not less than $2.50 an 
hour for the first 480 hours and at not 
Jess than $2,575 for the remaining 480 
hours through December 31, 1978; not 

than $2.75 an hour for the first 
«0 hours and not less than $2,825 for 
the remaining 480 hours through De
cember 31, 1979; at not less than $2.95 
an hour for the first 480 hours and at 
nm L«*8 ^ an  $3,025 for the remaining 
«0 hours through December 31, 1980; 
and not less than $3.20 for the first 
JW hours and not less than $3,275 for 
«»remaining 480 hours thereafter.

seamless branch, pairing 
women’s nylon) and mending 
women’s nylon), for 720 hours at not

less than $2.50 an hour for the first 
360 hours and at not less than $2,575 
for the remaining 360 hours through 
December 31, 1978; not less than $2.75 
an hour for the first 360 hours and not 
less than $2,825 an hour for the re
maining 360 hours through December 
31, 1979; not less than $2.95 an hour 
for the first 360 hours and not less 
than $3,025 an hour for the remaining 
360 hours through December 31, 1980; 
and not less than $3.20 an hour for the 
first 360 hours and not less than 
$3,275 an hour for the remaining 360 
hours thereafter.

(3) In the seamless branch, topping, 
welting, and mending (other than 
women’s nylon), for 480 hours at not 
less than $2.50 an hour through De
cember 31,1978; not less than $2.75 an 
hour through December 31, 1979; not 
less than $2.95 an hour through De
cember 31, 1980; and, not less than 
$3.20 an hour thereafter.

(4) In the seamless branch, boarding 
(women’s nylon), folding (women’s 
nylon and rayon) and pairing (other 
than women’s nylon), for 360 hours, at 
not less than $2.50 an hour through 
December 31, 1978; not less than $2.75 
an hour through December 31, 1979; 
not less than $2.95 an hour through 
December 31, 1980; and not less than 
$3.20 an hour thereafter.

(5) In the seamless branch, knitting 
(except transfer top), seaming, exam
ining and inspection, folding (other 
than women’s nylon and rayon), and 
boarding (other than women’s nylon), 
for 240 hours, at not less than $2.50 an 
hour through December 31, 1978; at 
not less than $2.75 an hour through 
December 31, 1979; and not less than 
$2.95 an hour through December 31, 
1980; and not less than $3.20 an hour 
thereafter.

(6) In the full-fashioned branch, 
seaming (leg and foot), for 960 hours, 
at not less than $2.55 an hour for the 
first 480 hours and $2,625 an hour for 
the remaining 480 hours through De
cember 31, 1978; at not less than $2.80 
an hour for the first 480 hours and 
$2,875 an hour for the remaining 480 
hours through December 31, 1979; at 
not less than $3 an hour for the first 
480 hours and $3,075 an hour for the 
remaining 480 hours through Decem
ber 31, 1980; and at not less than $3.25 
an hour for the first 480 hours and at 
not less than $3,325 an hour for the 
remaining 480 hours thereafter.

(7) In the full-fashioned branch, 
pairing and mending, for 720 hours at 
not less than $2.55 an hour for the 
first 360 hours and not less than 
$2,625 an hour for the remaining 360 
hours through December 31, 1978; at 
not less than $2.80 an hour for the 
first 360 hours and at not less than 
$2,875 an hour for the remaining 360 
hours through December 31, 1979; at 
not less than $3 an hour for the first 
360 hours and at not less than $3,075

an hour for the remaining 360 hours 
through December 31, 1980; and at not 
less than $3.25 an hour for the first 
360 hours and at not less than $3,325 
an hour for the remaining 360 hours 
thereafter.

(8) In the full-fashioned branch, 
boarding and folding, for 360 hours, at 
not less than $2.55 an hour through 
December 31, 1978; at not less than 
$2.80 an hour through December 31, 
1979; at not less than $3 an hour 
through December 31,1980; and at not 
less than $3.25 an hour thereafter.

(9) In the full-fashioned branch, ex
amining and inspecting, and seaming 
(sewing—other than leg and foot), for 
240 hours at not less than $2.55 an 
hour through December 31, 1978; at 
not less than $2.80 an hour through 
December 31, 1979; at not less than $3 
an hour through December 31, 1980; 
and at not less than $3.25 an hour 
thereafter.

* * * * *
(d) a worker who has had full train

ing in any authorized learner occupa
tion may be transferred to any other 
learner occupation for a period not to 
exceed one half of the learning period 
authorized for the occupation at not 
less than $2,575 an hour in the seam
less branch and at not less than $2,625 
an hour in the full-fashioned branch 
through December 31,1978; at not less 
than $2,825 an hour in the seamless 
branch and at not less than $2,875 an 
hour in the full-fashioned branch 
through December 31,1979; at not less 
than $3,025 an hour in the seamless 
branch and at not less than $3,075 an 
hour in the full-fashioned branch 
through December 31, 1980; and, at 
not less than $3,275 an hour in the 
seamless branch and at not less than 
$3,325 an hour in the full-fashioned 
branch thereafter. A worker who has 
partial training in any authorized 
learner occupation may be transferred 
to any other learner occupation for 
either: (1)A  period not to exceed one- 
half of the learning period authorized 
for that occupation, at not less than 
$2,575 an hour in the seamless branch 
and at not less than $2,625 an hour in 
the full-fashioned branch through De
cember 31, 1978; at not less than 
$2,825 an hour in the seamless branch 
and at not less than $2,875 an hour in 
the full-fashioned branch through De
cember 31, 1979; at not less than 
$3,025 an hour in the seamless branch 
and at not less than $3,075 an hour in 
the full-fashioned branch through De
cember 31, 1980; and, at not less than 
$3,275 an hour in the seamless branch 
and at not less than $3,325 an hour in 
the full-fashioned branch thereafter; 
or (2) the balance of the number of 
hours permitted as a learning period 
for the occupation to which he or she 
is being transferred, at the applicable 
special minimum rates set forth in
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paragraph (a) of this section: Pro
vided, however, That (i) no worker 
may be employed as a learner at learn
er rates in more than two authorized 
occupations; (ii) no worker who has 
completed the authorized learning 
period in the occupation of pairing 
may be employed as a learner at learn
er rates in the occupation of folding or 
inspection; and (iii) no worker who has 
completed the authorized learning 
period may be employed as a learner 
at learner rates when transferring 
from the seamless branch of the ho
siery industry to the full-fashioned 
branch or from the full-fashioned 
branch to the seamless branch, if the 
worker is employed in the same occu
pation as that in which he or she has 
been previously employed.

4. § 522.65 of Part 522, Title 29, Code 
of Federal Regulations is amended to 
read as follows:
§ 522.65 Special minimum wage rates.

(a) The special minimum wage rates 
which may be authorized in special 
certificates issued in the glove indus
try shall be as follows: (1) In the leath
er glove, woven or knit fabric glove, 
and knitted glove branches of the in
dustry, not less than $2.50 an hour for 
the first 320 hours and at not less 
than $2.60 an hour for the remaining 
160 hours through December 31, 1978; 
at not less than $2.75 an hour for the 
first 320 hours and at not less than 
$2.85 an hour for the remaining 160 
hours through December 31, 1979; at 
not less than $2.95 an hour for the 
first 320 hours and at not less than 
$3.05 an hour for the remaining 160 
hours through December 31, 1980; and 
at not less than $3.20 an hour for the 
first 320 hours and not less than $3.30 
an hour for the remaining 160 hours 
thereafter. (2) In the work glove 
branch of the industry, not less than 
$2.50 an hour for the first 320 hours 
and not less than $2.55 an horn* for the 
remaining 160 hours through Decem
ber 31, 1978; at not less than $2.75 an 
hour for the first 320 hours and not 
less than $2.80 an hour for the remain
ing 160 hours through December 31, 
1979; at not less than $2.95 an hour for 
the first 320 hours and not less than 
$3.00 an hour for the remaining 160 
hours through December 31, 1980; 
and, at not less than $3.20 an hour for 
the first 320 hours and not less than 
$3.25 an hour for the remaining 160 
hours.

* * * * *

5. § 522.85 of Part 522, Title 29, Code 
of Federal Regulations is amended to 
read as follows:
§ 522.85 Special minimum wage rates.

(a) The special minimum wage rates 
which may be authorized in special 
certificates issued in the cigar industry

RULES AND REGULATIONS

shall be as follows: (1) In the occupa
tions of cigar machine operating and 
cigar packing, not less than $2.50 an 
hour through December 31, 1978; not 
less than $2.75 an hour through De
cember, 31, 1979; at not less than $2.95 
an hour through December 31, 1980; 
and not less than $3.20 an hour there
after. (2) In the occupations of hand 
rolling and hand bunch making, not 
less than $2.50 an horn* for the first 
480 hours and $2,575. an hour for the 
second 480 hours through Dfecember 
31, 1978; at not less than $2.75 an hour 
for the first 480 hours and $2,825 for 
the second 480 hours through Decem
ber 31, 1979; not less than $2.95 an 
hour for the first 480 hours and $3,025 
an hour for the second 480 hours 
through December 31, 1980; and not 
less than $3.20 an hour for the first 
480 hours and $3,275 an hour for the 
second 480 hours thereafter. (3) In the 
occupation of hand making Italian 
Stogies, not less than $2.50 an horn* 
for the first 320 hours and $2,575 an 
hour for the second 320 hours through 
December 31, 1978; not less than $2.75 
an hour for the first 320 hours and 
$2,825 an hour for the second 320 
hours through December 31, 1979; not 
less than $2.95 an hour for the first 
320 hours and $3,025 an hour for the 
second 320 hours through December 
31, 1980; and not less than $3.20 an 
hour for the first 320 hours and $3,275 
an hour for the second 320 hours 
thereafter; (4) In the occupations of 
hand stripping and machine stripping, 
not less than $2.50 (in hour through 
December 31, 1978; not less than $2.75 
an hour through December 31, 1979; 
not less than $2.95 an hour through 
December 31, 1980; and not less than 
$3.20 an hour thereafter

* * * * •
(Secs. 11, 14, 52 Stat'1068; sec. 11, 75 Stat. 
74; secs. 501, 602, 80 Stat. 843, 844 (29 U.S.C. 
211, 214).)

Signed at Washington, D.C., this 2nd 
day of February 1978.

' X avier M . Vela, 
Administrator, Wage and Hour 

Division, U.S. Department of 
Labor.

[FR Doc. 78-3831 Filed 2-10-78; 8:45 am]

[4510-27]
PART 525—EMPLOYMENT OF HANDICAPPED 

CLIENTS IN SHELTERED WORKSHOPS
Increases in Monetary Tests for Qualifying as 

a Work Activities Center
AGENCY: Employment Standards Ad
ministration, Labor.
ACTION: Final rule.
SUMMARY: The Fair Labor Stan
dards Act permits the employment of 
handicapped clients, whose physical or

mental impairment is so severe as to 
make their productive capacity incon
sequential, in work activities centers 
(centers planned and designed exclu
sively <to provide therapeutic activities 
for such clients) at wages which are 
less than the minimum applicable 
under section 6 of the Act under regu
lations of the Secretary of Labor. 
Among other things, the regulations 
set monetary criteria for qualifying as 
a work activities center. Since these 
criteria are based on the minimum 
wage, it is necessary to amend regula
tions for employment of handicapped 
clients in sheltered workshops to in
crease the monetary tests to reflect 
the changes in the statutory minimum 
wage resulting from the 1977 Amend
ments to the Act.
EFFECTIVE DATE: March 13, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Arthur H. Korn, Director, Division 
of Special Minimum Wages, Wage 
and Hour Division, U.S. Department 
of Labor, 200 Constitution Avenue 
NW., Room C-4316, Washington, 
D.C. 20210, 202-523-8727.

SUPPLEMENTARY INFORMATION: 
Section 14(c) of the Fair Labor Stan
dards Act (29 U.S.C. 214(c)) authorizes 
the Secretary of Labor, to the extent 
necessary in order to prevent curtail
ment of opportunities for employ
ment, to provide for the employment 
of handicapped workers at submini
mum wages under regulations of the 
Secretary. Title 29 of the Code of Fed
eral Regulations, Part 525, establishes 
the terms and conditions of such em
ployment, including criteria for quali
fying as a work activities center. The 
concept of work activities centers was 
established under the 1966 amend
ments to the Act. At that time two 
sets of monetary criteria were estab
lished to determine whether the 
handicapped clients of a workshop or 
a part of a workshop met the test of 
“inconsequential” productive capacity.

One test was average annual client 
productivity (total annual earned 
income of the work activities center 
less the cost of material divided by the 
average number of clients employed 
during the year) and the other was 
average annual client earnings (total 
annual client earnings divided by aver
age number of clients). The latter test 
was limited to centers which paid 
piece rates to more than half of the 
clients in the work activities center. A 
workshop meeting either test would 
qualify as a work activities center. The 
original formula for average annual 
earnings was developed by assum ing a 
1,500-hour work year (30 hours a week 
for 50 weeks) and average earnings of 
25 percent of the minimum wage, The 
original average annual productivity 
formal (earned income of the work
shop) used the average annual earn-
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ings and added a markup in order to 
take into account overhead over the 
labor rate for work performed by the 
work activities center.

The monetary tests were subse
quently adjusted to reflect each in
crease in the minimum wage by in
creasing the test amounts by the same 
percentage as the' increase in the mini
mum wage. On December 16, 1977 (42 
PR 35715), there was published a pro
posal to make the same adjustment to 
reflect minimum wage increases under 
the 1977 Amendments and rounding to 
the nearest $25. It is necessary to 
amend § 525.2(c) to accomplish this 
change.

A comment period ending December 
27, 1977, was allowed due to the time 
constraints of the 1977 Amendments 
to the Fair Labor Standards Act. No 
comments were received during this 
period.

As necessitated by the Fair Labor 
Standards Amendments of 1977 and as 
authorized under section 14 of the 
Fair Labor Standards Act of 1938, Re
organization Plan No. 6 of 1950, Secre
tary’s Order No. 16-75, dated Novem
ber 25, 1975 (40 FR 55913), and Em
ployment Standards Order No. 76-2, 
dated February 23, 1976 (41 FR 9016),
§ 525.2(c) of Title 29 shall be amended 
to reflect the statutory increases.

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division.

Accordingly, § 525.2(c) of Part 525, 
Title 29, Code of Federal. Regulations,, 
is amended as f ollows:
§ 525.2 Definitions.

(c) “Work activities center” shall 
mean a workshop, or a physically sep
arated department of a workshop 
having an identifiable program, sepa
rate supervision and records, planned 
and designed exclusively to provide 
therapeutic activities for handicapped 
workers whose physical or mental im
pairment is so severe as to make their 
productive capacity inconsequential. 
Therapeutic activities include custodi
al activities (such as activities where 
the focus is on teaching the basic skills 
of living), and any purposeful activity 
*° long as work or production is not 
the main purpose. No sheltered work
shop or separate department thereof 
•hall qualify as a work activities center 
if the average productivity per handi
capped worker is $1,400 ($1,550 effec
tive January 1, 1979, $1,650 effective 
January l, 1980, and $1,775 effective 
January l, 1981) or more per year as 
measured by dividing the total annual 
coined income of the work program, 
less the cost of purchased materials 

the average number of clients 
m the work program, or, if wage pay
ments are primarily at piece rates, the

average annual labor rate per client is 
$1,000 ($1,100 effective January 1, 
1979, $1,175 effective January i, 1980, 
and $1,275 effective January 1, 1981) 
or more as measured by dividing the 
total annual wages of the clients by 
the average number of clients in the 
work program. (The average number 
of clients shall be determined by 
taking the average of the total number 
of clients in the work program on the 
last day of each quarter in the previ
ous fiscal year, provided such average 
is representative of the average 
number of clients employed during the 
entire year.) No individual worker 
whose productivity substantially ex
ceeds this average shall be employed 
at less than the statutory minimum 
wage under a work activities center 
certificate. (A handicapped worker, 
whose productivity substantially ex
ceeds the average, may be certificated 
under Regulations, Part 524 of this 
chapter, in rare and unusual cases 
where necessary to avoid extreme 
hardship, if he is unable to earn the 
statutory m inim um  because of his 
handicap, and if his production and 
earnings are included in the averages 
provided in this paragraph.) Where in
formation is not available for a year, a 
temporary certificate for not more 
than 6 months may be issued based on 
the limited information available, if it 
is represented that the center expects 
and has good reason to believe that 
the conditions hereinabove specified 
will be satisfied when 1 year’s data are 
available. Information to be consid
ered will include the severity of dis
ability of the handicapped workers 
employed, or other pertinent factors.

• * * * *
(Secs. 11, 14, 52 Stat. 1068; sec. 11, 75 Stat. 
74; secs. 501, 602, 80 Stat. 843, 844 (29 U.S.C. 
211, 214).)

Signed at Washington, D.C., on this 
2d day of February 1978.

X avier M . V ela,
Administrator, Wage and Hour 

Division, U.S. Department of 
Labor.

[FR Doc. 78-3830 file d  2-9-78; 8:45 am]

[4510-26]
CHAPTER XVII—OCCUPATIONAL SAFETY AND 

HEALTH ADMINISTRATION, DEPARTMENT OF 
LABOR

PART 1952—APPROVED STATE PLANS FOR 
ENFORCEMENT OF STATE STANDARDS

Approval of Supplements to Hawaii Plan

AGENCY: Occupational Safety and 
Health Administration, Labor.
ACTION: Final rule.
SUMMARY: This document amends 
regulations to acknowledge completion

of four developmental steps under the 
Hawaii Occupational Safety and 
Health Plan, approved December 28, 
1973 (39 FR 1010). The completed 
steps are: Administrative regulations, 
a management information system, 
and certain amendments to the Hawaii 
Occupational Safety and Health Law.
EFFECTIVE DATE: February 10, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Majorie N. Sauber, Office of State
Programs, Occupational Safety and
Health Administration, Room N-
3608, 200 Constitution Avenue NW.,
Washington, D.C. 20210, 202-523-
8041.

SUPPLEMENTARY INFORMATION: 
B ackground

On August 6, 1976, a notice was pub
lished in the F ederal R egister (41 F R  
32912) acknowledging the receipt of 
the supplements containing the proce
dural regulations, the Management In
formation Systems, and legislative 
amendments in Act 95 of the 1976 
Hawaii legislative session, and their 
availability for public comment.

D escriptio n  of S upplem ents

a. Procedural rules. These rules pro
vide procedures for various operations 
of the Hawaii Division of Occupational 
Safety and Health, as promulgated in 
September 1972, and revised in Janu
ary 1974. Six chapters of the rules 
were included in the supplement as 
follows:

(1) Chapter 101—General Provisions 
and Definitions;

(2) Chapter 102—Regulations on In
spections, Citations and Proposed Pen
alties, corresponding to the Federal 
regulations in 29 CFR Part 1903;

(3) Chapter 103—Regulations for Re
cording and Reporting Occupational 
Injuries and Illnesses, corresponding 
to the Federal regulations in 29 CFR 
Part 1904;

(4) Chapter 104—Rules of Practice 
for variances, corresponding to the 
Federal regulations in 29 CFR Part 
1905;

(5) Chapter 105—Regulations con- 
em ing Administration Witnesses and 
Documents in Private Litigation, cor
responding to 29 CFR Part 1906; and

(6) Regulations for Promulgating, 
Modifying or Revoking Occupational 
Safety and Health Standards, corre
sponding to the Federal Regulations 
in 29 CFR Part 1911.

b. Hawaii management information 
system. The system was fully comput
erized and in operation by December 
31, 1975. It produces information for 
internal management reports for the 
Division of Occupational Safety and 
Health as well as for the quarterly re
ports required by the Occupational 
Safety and Health Administration.
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c. Amendments to the Hawaii en
abling legislation (Chapter 396, 
Hawaii Revised Statutes). The legisla
tion, Act 95, was passed by the Hawaii 
Legislature in its 1976 session and 
became effective on May 13, 1976. 
Among other things, the legislation 
provides for the following:

(1) The definition of the Director of 
Industrial Relations has been broad
ened to include his designee and the 
definition of an “Employer of the 
State" has been added which includes 
officers and employees of the Depart
ment of Industrial Relations and per
sons acting on behalf of the Depart
ment in an official capacity (section 
396-3, H.R.S., as amended);

(2) Procedures and criteria for the is
suance of emergency temporary stan
dards are prescribed and criteria for 
the granting of a variance are also pre
scribed (section 396-4(a), H.R.S., as 
amended);

(3) A provision has been added pro
viding that an employee of the State 
acting within the scope- of his employ
ment will be represented by the State 
Attorney General in any civil action 
against that employee growing out of 
the administration or enforcement of 
the Hawaii Occupational Safety and 
Health Law (section 396-4(b)(8), 
H.R.S., as amended);

(4) The enabling legislation is clari
fied to provide that the Division of Oc
cupational safety and Health is autho
rized to issue citations for violations of 
the law or standards as well as issue 
orders (section 396-4(d), H.R.S., as 
amended);

(5) The requirement concerning the 
posting of citations and notices is 
clarified by requiring that they be 
posted at the worksite involved or at a 
place where notices to employees are 
normally posted (section 396-10(m), 
H.R.S., as amended); and

(6) The abatement provisions of the 
Hawaii legislation have been revised to 
provide, among other things, that an 
employer may file a petition for modi
fication of abatement after the twenty 
day period for contesting the citation 
has expired and employees of an em- * 
ployer may challenge the reasonable
ness of an abatement period (section 
396-11, H.R.S., as amended).

Issu es

No public comments or requests for 
a hearing were received during the 
period provided for public comment. 
However, a number of issues on the 
first three supplements were discerned 
during review of the supplements by 
OSHA and the State responded to 
these issues as follows:

a. Discrimination protections. Sec
tion 396-8 of the Hawaii Revised Stat
utes provides that no employer may 
discriminate against an employee for 
exercising rights under the Hawaii 
Law. This was found to be narrower

than the comparable Federal provision 
which provides that no person shall 
discriminate against an employee for 
such exercise of rights (section 11(c) 
of the Act, 29 U.S.C. 660(c)). By a 
letter dated December 14, 1976, from
E. R. Turner, Administrator, Division 
of Occupational Safety and Health, to 
Maria Barcos, Project Officer, Occupa
tional Safety and Health Administra
tion, the State has made a commit
ment to amend section 396-8 of the 
Hawaii Revised Statutes to substitute 
“person" for “employer".

b. Recordkeeping regulations. The 
Hawaii Recordkeeping Regulations. 
Chapter 103 of the Administrative 
Rules of Procedure, were found to 
need some revisions to be consistent 
with the Federal recordkeeping re
quirements. Among the re v isio n s re
quired were specification of the forty- 
eight hour requirement for the report
ing of accidents resulting in fatalities 
or multiple hospitalizations, and the 
requirement that employers may re
quest exceptions to the recordkeeping 
and reporting requirements only from 
the United States Bureau of Labor 
Statistics. By a letter dated September 
7, 1976, from Joshua C. Agsalud, Di
rector, Hawaii Department of Labor 
and Industrial Relations, to Maria 
Barcos, the State agreed to make the 
necessary changes in its recordkeeping 
regulations.

c. Petitions for modification of 
abatement dates. It was discerned that 
the State did not provide procedures 
for petitions for modification of abate
ment dates and provisions concerning 
the right of employees or their repre
sentatives to contest the reasonable
ness of abatement periods in its proce
dural regulations. By letters dated De
cember 14, 1976 and March 7, 1977, 
from E. R. Turner to Maria Barcos 
and Gabriel Gillotti, Regional Admin
istrator, the State has agreed to 
amend Chapter 102 of its procedural. 
regulations to provide these provisions 
concerning abatement petitions.

d. Special temporary variances. The 
variance regulations provide for a spe
cial temporary variance for which 
there is no comparable Federal provi
sion. Section 104.9 provides that a spe
cial temporary variance may be grant
ed for a particular job of limited dura
tion, inability to comply with a stan
dard, or any other legitimate reason 
for not being able to comply with a 
standard. It was felt that this provi
sion might, weaken the stringent re- . 
quirements for the consideration and 
granting of temporary variances. Ac
cording to the State, th e  section is de
signed for specific or unusual jobs of 
short duration and would be granted 
only if equivalent or superior protec
tion is provided to employees as com
pared to that required by the stan
dard. The section is also designed to 
apply to situations where existing

standards might lead employers into 
procedures that are inferior, and per
haps unsafe, in relation to alternatives 
available; e.g. highly unusual or dan
gerous working conditions. By a tele
gram dated June 15, 1977, and a letter 
dated July 15, 1977, from Joshua C. 
Agsalud to Raymond E. Donnelly, 
Chief State Programs Operations 
Staff, the State has agreed to am̂ nd 
§ 104.9 of its variance regulations to 
provide that such a temporary vari
ance will be granted under specified 
conditions for equivalent or superior 
employee protection to that afforded 
by standards and that the procedure 
approved win be the safest feasible so
lution after all relevant factors are 
considered. Because of the novelty of 
these revisions, they are approved, 
subject to close monitoring and evalu
ation by the Occupational Safety and 
Health Administration. If it is found 
that adequate employee protection is 
not provided, the State will be re
quired to amend its variance regula
tions to delete this provision.
Location of the P lan and Its S upple

m ents for Inspection  and Copying

A copy of the supplements, along 
with the approved plan, may be in
spected and copied during normal 
business hours at the following loca
tions: Office of the Director, Federal 
Compliance and State Programs, Oc
cupational Safety and Health Admin
istration, Room N-3608, 200 Constitu
tion Avenue, NW„ Washington, D.C. 
20210; Office of the Regional Adminis
trator, Occupational Safety and 
Health Administration, Room 9470; 
450 Golden Gate Avenue, San Francis
co, Calif. 94210; and the Department 
of Labor and Industrial Relations, 
Room 308, 825 Mililani Street, Honolu
lu, Hawaii 96813.

P ublic P articipation

Interested persons were afforded 
thirty days to submit written com
ments or request a hearing concerning 
the supplements regarding the Admin
istrative Rules of Procedure, the Man
agement Information System and the 
amendments to the enabling legisla
tion. No public comments or request 
for. a hearing were received.

D ec isio n

After careful consideration, the 
Hawaii plan supplements with assur
ances described above are hereby ap
proved under Part 1953 of this chap
ter. T h is decision incorporates the re
quirements of the Act and im plem ent
ing regulations applicable to State 
plans generally.

In accordance with this decision, 
Subpart Y of 29 CFR Part 1952 is 
amended:

(1) By adding new paragraphs (f) 
and (g).
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§1962.314 Completed developmental steps.

• * * * •
(f) The Rules of Procedure of the 

Hawaii Division of Occupational 
Safety and Health were promulgated 
in September, 1972, and revised in Jan
uary, 1974. These rules include: Regu
lations on inspections, citations, and 
proposed penalties (chapter 102); regu
lations for recording and reporting oc
cupational injuries and illnesses (chap
ter 103); rules or practice for variances 
(chapter 104); regulations concerning 
^m inistra tion  witnesses and docu
ments in private litigation (chapter 
105); and regulations for promulgat
ing, modifying, or revoking occupa
tional safety and health standards 
(chapter 106).

(g) In accordance with 29 CFR 
1952.313(c), as amended, the Hawaii 
Management Information System was 
completed and in operation by Decem
ber 31,1975.

2. By amending paragraph (a). The 
period is changed to a comma and the 
following is added thereafter: “and 
amended by Act 95 of the 1976 Hawaii 
Legislative Session.”
(Secs. 8(g)(2), 18, Pub. L. 91-596, 84 Stat. 
1600,1608 (29 U.S.C. 657(g)(2), 667).)

Signed at Washington, D.C. this 31st 
day of January 1978.

EIula B ingham 
Assistant Secretary 

of Labor.
(PR Doc. 78-3812 Filed 2-9-78; 8:45 am]

[3410- 11]
Title 36—Parks, Forests, «ml Public Property
CHAPTIR H—FOREST SERVICE, DEPARTMENT 

OF AGRICULTURE
PART 254— LANDOWNERSHIP 

Subpart B— National Forest Townsites 
AGENCY: Forest Service, USD A. 
ACTION: Final rule.
SUMMARY: This document sets forth 
regulations governing the set-aside 
Jbd designation of tracts of land from 
National Forest System lands for 
townsite development. The purpose of 
the new regulations is to provide for 
implementation of the National Forest 
townsite provisions in the Federal 
Land Policy and Management Act.
EFFECTIVE DATE: February 10,
* » I O ,

S S L  f u r t h e r  in f o r m a t io n  
CONTACT:

George Liddicoatt, Lands Staff, 
Forest Service, Department of Agri
culture, P.O. Box 2417, Washington, 
D.C. 20013, 703-235-8107.

SUPPLEMENTARY INFORMATION: 
un July 27, 1977, there was published

in  the F ederal R egister (36 CFR 
38193) a notice of proposed rulemak
ing setting forth the proposed imple
mentation of the National Forest 
Townsite Act in the 11 Western States 
and Alaska. Interested parties were 
given the opportunity to submit, not 
later than September 12, 1977, com
ments and recommendations regarding 
the procedure for designating a tract 
of National Forest System land as a 
townsite.

No unfavorable comments have been 
received, and the proposed procedure 
for designating townsites is hereby 
adopted with changes as are set forth 
below.

The Department of Agriculture has 
determined that the publication of 
this rulemaking is not a major Federal 
action significantly affecting the qual
ity of the human environment and 
that a detailed statement pursuant to 
section 102(2)(c) of the National Envi
ronmental Policy Act of 1969 (42 
U.S.C. 4332(2)(c)) is not required.

Therefore 36 CFR Chapter II is 
amended by adding the following new 
Part 254, Subpart B, National Forest 
Townsites.

Signed at Washington, D.C. on Feb
ruary 3,1978.

R ichard L . D uesterh aus, 
Acting Assistant Secretary.

Subpart B— National Forest TewnsHet
Sec.
254.20 General.
254.21 D efinitions.
254.22 Applications.
254.23 Examination of tract and processing 

application.
254.24 Public notice of intention to desig

nate.
254.25 Survey and appraisals.
254.26 Deeds.
254.27 Standards.
254.28 D elegation of authority.

A uth o r ity .—Pub. L. 85-569, 72 Stat. 438 
as amended by sec. 213, Pub. L. 94-579, 90 
Stat. 2743.

Sub part B— National Feroftt Townsites 

§ 254.20 General.
(a) When the Secretary of Agricul

ture determines that a tract of Nation
al Forest System land in Alaska or in 
the eieven contiguous Western States 
is located adjacent to or contiguous to 
an established community, and that 
transfer of such land would serve in
digenous community objectives that 
outweight the public objectives and 
values which would be served by main
taining such tract in Federal owner
ship, he may, upon application, set 
aside and designate as a townsite an 
area of not to exceed six hundred and 
forty acres of National Forest System  
land for any one application. After 
public notice, and satisfactory showing 
of need therefor by any county, city, 
or other local governmental subdivi
sion, the Secretary may offer such

area for sale to a governmental subdi
vision at a price not less than the fair 
market value.

(b) Conveyances will be limited to es
sential community needs resulting 
from internal growth and from the 
need to improve and modernize com
munity facilities and services. The reg
ulation of this subpart establishes pro
cedures for processing townsite appli
cations and sets standards for the en
actm ent,’ maintenance, and enforce
ment of local zoning ordinances. These 
ordinances will ensure that any land 
so conveyed will be controlled by the 
governmental subdivision so that, in 
the judgment of the Secretary, the use 
of the area will not interfere with the 
protection, management, and develop
ment of adjacent or contiguous Na
tional Forest System lands.
§ 254.21 Definitions.

The following definitions apply to 
this subpart:

(a) “Eleven contiguous Western 
States” means the States of Arizona, 
California, Colorado, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, 
Washington, and Wyoming.

(b) "Applicant” means the designat
ed official(s); authorized to do busi
ness in the name of a county, city, or 
local governmental subdivision recog
nized under State law, who makes ap
plication in accordance with § 254.22.
§ 254.22 Applications.

(a) An applicant may request trans
fer of not more than 640 acres nor less 
than 5 acres of National Forest 
System land by letter, ordinance, or 
resolution. The application shall be 
filed with the District Ranger or the 
Forest Supervisor for the National 
Forest area in which the lands are sit
uated.

(b) The application must be accom
panied by:

(1 )  A precise description of the land 
desired;

(2) A development plan, consisting of 
a narrative statement and map de
scription;

(3) Evidence that transfer of such 
land would serve indigenous communi
ty objectives that outweigh the public 
objectives and values which would be 
served by maintaining such tract in 
Federal ownership; and

(4) A proposed zoning ordinance set
ting forth specific standards in accor
dance with § 254.27.
§ 254.23 Examination of tract and process

ing application.
(a) Upon receipt of an application 

meeting the requirements of §254.22, 
the Forest Supervisor will:

(1) Determine whether mineral 
claims, special land uses, or Forest 
Service administrative facilities exist 
on the tract requested.

(2) Follow the Forest Service NEPA 
guidelines to assess the environmental
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impact of the applicant’s proposed de
velopment plan on the area.

(b) Any area on which there are pre
existing mineral claims or special land 
uses, or which is required for adminis
trative purposes, will not be included 
in a townsite designation until the fol
lowing applicable condition(s) is met:

(1) The claim(s) is either removed or 
excluded;

(2) Arrangements are made for con
tinuance or discontinuance of special 
uses; and/or

(3) A satisfactory alternative loca
tion is available for the administrative 
site.

(c) When it has been determined 
that no valid conflicts exist with m in - 
eral claims, special uses or administra
tive needs, and the requirements of 
NEPA have been met pursuant to 
Forest Service guidelines, the applica
tion will be forwarded through chan
nels to the Secretary for written ap
proval relative to conformance with 
the applicable standards of § 254.27. 
Within 60 days following submission, 
the applicant will be notified of the 
Secretary’s approval or disapproval of 
the application and zoning ordinance 
or amendment thereto. If additional 
time is required, the applicant will be 
advised of the expected date of deci
sion.
§ 254.24 Public notice o f intention to des

ignate.
(a) When the Secretary has deter

mined that the community needs the 
requested area and that the communi
ty’s objectives outweigh the public ob
jectives and values served by contin
ued Federal ownership, the Regional 
Forester will prepare:

(1 )  A news release for wide distribu
tion in the State or States affected by 
the townsite; and

(2) A notice to be inserted weekly for 
4 consecutive weeks in a newspaper 
having circulation in the com m unity  
to be affected by the townsite.

(b) The notice should include a de
scription of the area, name of the com
munity or governmental body m aking  
the application, and copies of the 
zoning ordinance and development 
plan proposed for the townsite. A 
period of 45 days will be allowed in 
which public comments may be filed.
§ 254.25 Survey and appraisal.

Townsites designated by the Secre
tary of Agriculture will be surveyed by 
a qualified surveyor, licensed in tha 
State in which the townsite is located 
or by the Forest Service, to standards 
required in the Manual of Surveying 
Instructions, 1973, United States De
partment of the Interior, Bureau of 
Land Management. The survey will be 
submitted for review and approval to 
the appropriate Forest Service region
al land surveyor. Upon designation as 
a townsite, the Forest Service or the

applicant will survey, mark, and post 
the property boundary. The Forest 
Service will determine the appraised 
fair market value of the townsite.

§254.26 Deeds.
Title to the townsite will be con

veyed to the governmental body filing 
the application by quitclaim deed ex
ecuted by the Secretary of Agriculture 
or his designee. Executed deeds will be 
held by the Forest Supervisor for de
livery to the governmental body upon 
adoption of a valid zoning ordinance 
and development plan which conforms 
to the standards contained in § 254.27 
and upon notice from the Regional 
Fiscal Agent that payment has been 
received in full for the townsite.

§254.27 Standards.
(a) Applicability. The land use stan

dards set forth in this section apply to 
each townsite designated by the Secre
tary in accordance with § 254.20, para
graph (a) and section 213 of the Feder
al Land Policy and Management Act 
of 1976.

(b) Changes in standards. Changes 
in and addition to the standards may 
be made from time to time by the local 
government subdivision with concur
rence by the Forest Service.

(c) General standards. The fo llo w in g  
standards shall apply to each townsite 
designated by the Secretary:

(1) Use and development of the 
property will be in conformance with 
applicable Federal, State, and local 
laws, regulations and ordinances.

(2) There will be adequate provision 
for disposal of solid and liquid 'waste 
originating on or resulting from use of 
the property.

(3) All new utilities will be under
ground, unless waived by the Secre
tary.

(4) Roads will be designed, located, 
and constructed to minimize esthetic 
impact and soil movement.

(5) No structures or other improve
ments will be constructed within 150 
feet of the exterior boundaries of the 
townsite adjacent to National Forest 
System lands except as may be neces
sary to construct, operate and main
tain utilities, roads, trails, and similar 
facilities or improvements. Removal of 
live trees and other vegetation is limit
ed to that necessary to accommodate 
installation of the improvements.

§ 254.28 D elegation o f authority.
The Chief or Acting Chief, Forest 

Service, is authorized to prescribe such 
supplemental procedures and condi
tions or delegate such functions or au
thority as may be necessary or desir
able to carry out the provisions of this 
subpart.

[FR Doc. 78-3808 Filed 2-9-78; 8:45 ami

[4110-35]
Title 42— Public Health

CHAPTER IV— HEALTH CARE FINANCING AD
MINISTRATION, DEPARTMENT OF HEALTH 
EDUCATION, AND WELFARE

PART 405—FEDERAL HEALTH INSUANCE FOR 
THE AGED AND DISABLED

Subpart T— Health Maintenance OrganizaHons

R eim bursem ent of R einsurance 
Costs for R is k -B a sis  H ealth Main
tenance O rganizations

AGENCY: Health Care Financing Ad
ministration (HCFA), HEW.
ACTION: Final regulation.
SUMMARY: The regulation provides 
for the Department to share in the 
cost of reinsurance for basic health 
services provided under title XVin 
(Medicare) by certain Health Mainte
nance Organizations (HMOs) when 
the aggregate cost of providing those 
services to an HMO member exceeds 
$5,000 in any contract period.

The regulation implements section 
201(c) of Pub. L. 94-460, the Health 
Maintenance Organization Amend
ments of 1976.

For risk-basis HMOs (i.e., those re
imbursed on an incentive basis), but 
not for those reimbursed on a reason
able cost basis, the regulation broad
ens the Medicare reimbursement 
policy and makes it more consistent 
with reinsurance policies under title 
XIII of the Public Health Service Act 
(42 U.S.C. 300e(c)(2)(A)). See also 42 
CFR 110.108(b)(1).
EFFECTIVE DATE: This amendment 
shall be effective February 10,1978.
ADDRESSES: Although the amend
ment is being published as a final reg
ulation and is effective immediately, 
consideration will be given to any 
data, views, or arguments pertaining 
to the amendment which are submit
ted in writing to the Administrator, 
Health Care Financing Administra
tion, Department of Health, Education 
and Welfare, P.O. Box 2372, Washing
ton, D.C. 20013. Please refer to MAB- 
28-RC. Agencies and organizations are 
requested to submit their comments in 
duplicate. Copies of all comments re
ceived in response to this amendment 
will be available for public inspection, 
beginning approximately 2 weeks after 
publication, Monday through Friday 
of each week from 8:30 a.m. to 5 p.m. 
in Room 5225 of the Department of
fices at 330 C Street SW., Washington, 
D.C. 20201, telephone 202-245-0950. 
FOR FURTHER IMFORMATION, 
CONTACT:

Mr. Marinos Svolos, Medicare 
Bureau, 301-594-9314.

SUPPLEMENTARY INFORMATION: 
Section 201(c) of Pub. ; L. 94-460
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amended section 1876(i)(6)(B) of the 
Social Security Act (42 U.S.C. 
1395mm(i)(6XB)), to authorize the 
health insurance program under title 
XVIII of the Act to include in allowa
ble reinsurance costs for risk-basis 
HMO’s, “the cost of providing any 
member with basic health services the 
aggregate value of which exceeds 
$5,000 in any year.” This amendment, 
which applies to contracts between the 
Secretary and a risk-basis HMO for 
contract periods beginning on or after 
December 1, 1976, recognizes the cost 
of reinsurance for catastrophic illness, 
a type of reinsurance frequently used 
by HMO’s. This amendment does not 
apply to HMO’s reimbursed on a rea
sonable-cost basis in accordance with 
section 1876(aX3)(B) of the Social Se
curity Act.

Prior to  the HMO Amendments of 
1976, section  1876(i)(6)(B) of the 
Social Security Act limited payment of 
reinsurance costs by the Medicare pro
gram to out-of-area covered services. 
Section 201(c) of Pub. L. 94-460 autho
rizes the Medicare program to also re
imburse its  share of the cost of rein' 
surance for covered services provided 
to an enrollee in a risk-basis HMO, the 
aggregate value of which exceeds 
$5,000 during a contract periods

This amendment is being issued as a 
final regulation without a notice of 
proposed rulemaking for several rea
sons. First, the statute is quite specific 
as to the type and extent of reinsur
ance costs that are allowable. The 
amendment merely conforms the regu
lations to the amended statute, which 
applies to contract periods beginning 
on or after December 1, 1976. In addi
tion, implementation of this amend
ment to the regulations will mean a 
less restrictive policy for risk-basis 
HMO’s that purchase reinsurance for 
catastrophic coverage since the health 
Insurance program under title XVIII 
of the Social Security Act will reim
burse its share of such reinsurance 
costs. Accordingly, notice and public 
procedure on the notice would be un
necessary and contrary to the public 
interest. A delay in the effective date 
of this amendment is, therefore, also 
being dispensed with.
in6? ' W®?» 1871, 1876, Social Security Act, 
la o t- 647> as amended, 79 Stat. 331, and 

Stat- 1396 <42 U.S.C. 1302, 1395hh, 
1395mm).)
(Catalog of Federal Dom estic Assistance 
f/ogram No. 13.800, H ealth Insurance for 

~H ospital Insurance; No. 13.801, 
to.Tvi Insurance for the Aged—Supplemen- 
wry Medical Insurance.)
m|??^*~The Health Care Financing Ad- 
"•mistration has determined that th is docu- 
miM does no  ̂ contain a major proposal re- 
h inng preparation of an economic impact 

under Executive Order 11821, as 
tended  by Executive Order 11949, and 

Circular A-107.
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Dated: August 10,1977.
R obert A. D erzon, 

Administrator, Health Care 
Financing Administration.

Approved: February 2,1978.
J oseph  A. Califano , Jr.,

Secretary.
42 CFR 405.2050 is amended by de

leting the word “and” at the end of 
paragraph (b)(l)(ii), revising para
graph (bXIXiii), and adding para
graph (bXIXiv) to read as follows:
§ 405.2050 Determining adjusted incurred 

cost;
* * * * *

(b) Reinsurance. (1) The health in
surance program’s share of the reason
able cost for reinsurance (i.e., protec
tion against all or part of the financial 
risk that the HMO is obligated to 
assume under its subscriber agreement 
with enrollees who are title XVIII 
beneficiaries) is allowable to the 
extent that the HMO incurs reinsur
ance costs for:

(i) * * *
(ii) * * '•
(iii) Covered items and services, 

other than those described in para
graphs (bXlXi) and (bXIXii) of this 
section, furnished outside the HMO’s 
enrollment area through arrange
ments (§ 405.2005(a)(2)), and

(iv) Effective with contract periods 
beginning on or after December 1, 
1976, covered items and services with 
allowable costs as determined under 
this subpart, the aggregate value of 
which exceeds $5,000 provided to an 
HMO enrollee in any contract period.

* * * * *
[FR Doc. 78-3694 Filed 2-9-78; 8:45 am]

[4110-35]
PART 405— FEDERAL HEALTH INSURANCE FOR 

THE AGED AND DISABLED
PART 449— SERVICES AND PAYMENTS IN 

MEDICAL ASSISTANCE PROGRAMS
Health Maintenance Organizations and State 

Medicaid Contracts
AGENCY: Health Care Financing Ad
ministration (HCFA), HEW.
ACTION: Final Rules with Comment 
Period.
SUMMARY: These amendments to 
current regulations (1) revise qualifica
tion and related grievance require
ments that must be met if an organiza
tion is to participate as a health main
tenance organization (HMO) under 
the Medicare program and (2) revise 
requirements for contracts between 
State agencies and health care con
tractors (including HMOs) who pro-

5 8 2 3

vide care to recipients under the Med
icaid program.

The Medicare amendments are re
quired by section 201 of Pub. L. 94-460 
(the Health Maintenance Organiza
tion Amendments of 1976). Section 201 
modified the Medicare definition of an 
HMO to make it more consistent with 
the HMO definition under Title XIII 
of the Public Health Service (PHS) 
Act. The Medicaid amendments incor
porate section 202 of Pub. L. 94-460, as 
amended by section 105(a) of Pub. L. 
95-83, which defines HMO for Medi
caid purposes and prescribes certain 
requirements.

The intent of the amended regula
tions is to create more uniformity in 
HMO policy and administration.
EFFECTIVE: These regulations are 
effective February 10, 1978. However, 
comments received by April 11, 1978, 
will be considered.
ADDRESSES: Address written com
ments to: Administrator, Health Care 
Financing Administration, U.S. De
partment of Health, Education, and 
Welfare, P.O. Box 2372, Washington, 
D.C. 20013. When commenting, please 
refer to MAB-25 (Medicare) or MMB- 
224-RC (Medicaid). Agencies and orga
nizations are requested to submit com
ments in duplicate. Comments will be 
available for public inspection, begin
ning 2 weeks after publication, in 
Room 5225 of the Department’s of
fices at 330 C Street SW., Washington, 
D.C. 20201, on Monday through 
Friday of each week from 8:30 a.m. to 
5 p.m.; telephone: 202-245-0950.
FOR FURTHER INFORMATION, 
CONTACT:

For Medicare regulations: Marinos
Svolos, 301-594-9315. For Medicaid
regulations: Emily J. Nichols, 202-
245-0701.

SUPPLEMENTARY INFORMATION: 
B ackground

To the extend permitted by the law, 
these Medicare and Medicaid regula
tions impose consistent requirements 
for HMOs. The basic differences be
tween the Medicare (title XVHI of the 
Social Security Act) and Medicaid 
(title XIX of the Act) statutory provi
sions are:

1. Payment of HMOs on Cost Basis. 
Pub. L. 94-460 rules out cost basis 
HMOs under title XIX. Entities which 
operate on a cost basis are, therefore, 
referred to as “prepaid health plans.” 
Title XVIII however, specifically pro
vides for payment of HMOs on a cost 
basis (as well as on a risk basis).

2. Membership. Title XVIII provides 
that at least half of the enrolled mem
bership of the HMO must be individ
uals under age 65. On the other hand, 
title XIX provides that less than 50 
percent of the membership must be 
Medicare beneficiaries or Medicaid re-
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cipients. Both statutes provide a 3- 
year period in which to achieve these 
membership standards, and both pro
vide that the waiver (in title XVIII) 
and the grace period (in title XIX) are 
contingent upon the HMO’s demon
stration, to the satisfaction of the Sec
retary, that it is making effort and 
progress toward achieving these stan
dards.

3. Open enrollment Pub. L. 94-460, 
by cross-reference to section 1301(c) Of 
the Public Health Service (PHS) Act, 
requires HMOs under title XIX to 
have the same open-enrollment re
quirement as HMOs qualifying under 
title XIII of the PHS Act. Section 
1301(c) of the PHS Act limits applica
tion of the open-enrollment provison 
to HMOs that (a) have not incurred a 
financial deficit in the previous fiscal 
year and (b) either have been in exis
tence for at least 5 years or have a 
minimum of 50,000 members. The law 
also permits a suspension of the 
normal 30-day open enrollment period 
as soon as the HMO has successfully 
enrolled a certain minimum of new 
members. This requirement may also 
be waived by the Secretary if it would 
jeopardize the HMO’s financial stabil
ity.

The substance of the Medicare open- 
enrollment provision was not changed 
by Pub. L. 94-460/ The Medicare re
quirement provides that an organiza
tion, regardless of experience or size of 
membership, that wishes to partici
pate as an HMO under Medicare must 
have an open enrollment period at 
least once a year. Diming this period, 
it must accept eligible Medicare bene
ficiaries, up to the limits of its capac
ity, in the order iif which they apply 
for membership. The Secretary, how
ever, may waive this requirement if it 
would result in the HMO having a 
membership in which over 50 percent 
are Medicare beneficiaries or Medicaid 
recipients or in certain other situa
tions described in the regulations.

Pub. L. 94-460 provides that a title 
XVIII HMO shall have an enrolled 
memberhip at least half of which con
sists of individuals who have not at
tained age 65 and provides that the 
open enrollment of Medicare benefi
ciaries does not apply where additional 
enrollment would result in a failure to 
meet this 50-percent requirement. The 
existing regulatory provision which 
permits a waiver of open enrollment 
when the added enrollment would 
result in over 50-percent Medicare/ 
Medicaid enrollees in the entity is not 
changed in the regulations. This provi
sion is retained for purposes of achiev
ing maximum conformity with the 
policies of the Public Health Services 
Act regulations and the Medicaid reg
ulations which have 50-percent Medi- 
care/Medicaid requirement. The provi
sion is supportable by the language in 
section 1876(k), as added by Pub. L.
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94-460, which authorizes restrictions 
in open enrollment “as may be autho
rized in regulations.”

It is important to emphasize, howev
er, that a qualified organization that 
wishes to participate under the Medi
care program only, and not under title 
XIII of the PHS Act, does not have to 
meet an open enrollment requirement 
for its non-Medicare members.

Changes U nder the M edicare 
P rogram

The existing qualifying conditions 
for HMO and related grievance proce
dure requirements under the Medicare 
program were published in the F eder
al R egister on July 2, 1975 (40 FR 
28016) and March 4, 1976 (41 FR 
9307), respectively. Section 1876 of the 
Social Security Act (42 U.S.C. 
1395mm), the statutory basis for these 
regulations, was amended by Pub. L. 
94-460 on October 8,1976.

Pub. L. 94-460 made the PHS Act 
provisions dealing with the organiza
tion and operation of HMOs applica
ble to HMOs under Medicare, with 
certain exceptions. The PHS provi
sions require that:

(1) Health services be available and 
accessible to each HMO member 24 
hour a day, 7 days a week;

(2) The HMO have a fiscally sound 
operation, including an approach 
which safeguards against the risk of 
insolvency; and

(3) A minimum of one-third of the 
HMO’s governing body be enrolled 
members who have no ownership or fi
nancial interest in the HMO.

■* The title XVIII statutory require
ments concerning HMOs retained by 
Pub. L. 94-460 either as exceptions to 
the requirements of the PHS Act or as 
additional requirements are:

(1) The HMO must provide its enrol
lees with the services and benefits in
cluded under Parts A and B of title 
XVIII, rather than the basic health 
services required under title XIII of 
the PHS Act;

(2) Services and benefits must be 
provided through institutions, entities, 
and persons that meet applicable re
quirements of section 1861 of the 
Social Security Act;

(3) At least half of the HMO’s mem
bership must be individuals under age 
65;

(4) The HMO must enroll Medicare 
beneficiaries on a first come, first- 
served basis, up to the limits of its ca
pacity and without restrictions (except 
as authorized in the regulations); apd

(5) The HMO must meet certain 
minimum enrollment size and operat
ing experience standards to qualify as 
a risk-basis.

Pub. L. 94-460 also provides for the 
Secretary to delegate to the Assistant 
Secretary for Health the responsibility 
for determining whether an organiza
tion qualifies as an HMO under Medi

care. An organization that has been 
determined qualified must enter into a 
contract with the Secretary in order to 
participate and receive payment as an 
HMO under title XVIII. (Proposed 
regulations on the contract provisions 
were published in the F ederal Regis
ter on December 22, 1976.) These 
rules will soon be published as final 
regulations.

The major effect of Pub. L. 94-460 
upon title XVIII was to make the 
Medicare program’s definition of an 
HMO more consistent with the HMO 
definition under title XIII of the PHS 
Act. While the Medicare definition of 
an HMO was more closely aligned with 
the PHS definition, the Medicare law 
does not require an organization to be 
eligible to participate under the PHS 
Act in order to be eligible to partici
pate under Medicare. Therefore, a 
qualified organization that wishes to 
participate as an HMO under only the 
Medicare program and not under the 
other Federal HMO programs is per
mitted to do so under these regula
tions. The new Medicare definition is 
effective for all title XVIII contracts 
entered into on or after December 1,
1976.

A m endm ents to R egulations

BeloW is a summary of the amend
ments made to Medicare regulations 
under 42 CFR Part 405:

O verall Changes

The major changes made in the 
Medicare regulations deal with organi
zational and structural qualification' 
requirements rather than require
ments on types of title XVIII HMOs, 
membership, and minimum range of 
services, etc. These changes apply to 
the HMO itself as well as to certain 
types of entities with which a quali
fied HMO may make arrangements to 
furnish services to its enrollees. For 
the most part, these amendments 
revoke or substantially modify a 
number existing title XVIII qualifica
tion and grievance procedure require
ments and incorporate, by cross-refer
ence, the applicable PHS regulations. 
Other editorial changes have been 
made to reorganize or clarify existing 
requirements that are not significant
ly affected by Pub. L. 94-460.

Added Q ualificatio n  R eq u ir em en t s  
for M edicare HMOs

In linking the requirements HMOs 
must meet under title XVIII of the 
Social Security Act with the require
ments for HMOs under title XIII of 
the PHS Act, Pub. L. 94-460 added a 
number of requirements to M edicare s 
HMO qualifying conditions th a t now 
apply to HMOs under title XIII. Inter
im regulations reflecting thq amend
ments to the PHS Act made by Pub. L. 
94-460 were published in the F ederal
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Register on June 8, 1977 (42 FR 
29400). T he revised Medicare regula
tions incorporate by cross-reference to 
these PH S interim regulations, the 
definitions of “medical group” and 
“Individual Practice Association 
(IPA)'\ T h e substantive element of 
the “m edical group” definition in
cludes: (a ) Pooling of income from the 
physician member’s group practice, 
and d istribution  of the income in some 
manner which is unrelated to the pro
vision of specific services; (b) shared 
use of records and equipment; (c) con
tinuing education of its members; and
(d) the requirements that each physi
cian m em ber devote at least 50 percent 
of his or her time to group patients 
and th at the group as a whole devote 
at least 35 percent of its time to the 
HMO en rollees. The PHS interim reg
ulations a lso  place definite limits on 
the exten t to which care may be fur
nished by the HMO through entities 
other than medical groups and IPA’s.

The Medicare regulations are 
amended to require that: (a) A mini
mum #f one-third of the HMO’s gov
erning body be composed of enrolled 
members of the HMO who have no 
ownership or financial interest in the 
HMO; (b) no more than 75 percent of 
the organization’s members be drawn 
from any medically underserved area 
unless such area is also a rural area as 
defined in the regulations; and (c) the 
HMO fu rn ish  health education ser
vices and medical social services to its 
members. (The furnishing of these 
services is solely a qualification re
quirement mandated by Pub. L. 94- 
460; th e amendments to title XVIII 
did not change Medicare’s coverage to 
include these items where they are not 
now covered.)

The Department intends to issue 
shortly a Notice of Proposed Rulemak
ing revising the interim PHS regula
tion requirements which have been in
corporated into these regulations by 
cross-references. Therefore, as 
changes are made in the PHS regula
tions, corresponding changes will be 
reflected in the Medicare regulations.
Revocation or M o dification  of

Qualification and R elated R e
quirements

The revised Medicare regulations 
«so  revoke or otherwise modify cer
tain existin g qualifying conditions and 
related grievance procedure require
ments to  conform them to require
ments of the PHS Act and related reg
ulations:

1. Section  405.2003 is revoked in its 
®®“fety and replaced by a new 
$405.2003 that addresses the HMO re
quirem ents under the PHS Act which

*ncorPorated into Medicare’s 
«MO d efin ition .

2. Section  405.2006 on effective ar
rangem ents, §405.2009 on access to 
services, § 405.2010 on grievance proce

dures, §405.2011 on ongoing program 
review ■ of services provided, and 
§405.2012 on financial responsibility 
are revoked in deference to the PHS 
Act requirements on these matters.

3. Portions of § 405.2007 on physician 
staffing and supervision and § 405.2008 
on assurance of quality of care have 
been consolidated into a new 
§405.2007 on provision of services to 
reflect Pub. L. 94-460 and to better or
ganize requirements that relate to one 
another.

4. As a result of the revocation of 
§ 405.2010 on grievance procedures, 
§ 405.2057 has been revoked, and other 
minor conforming changes have been 
made elsewhere in the regulations.

U nchanged R equirem ents

As noted above, a number of require
ments under title XVIII were retained 
by Pub. L. 94-460 as exceptions to 
PHS requirements or as additional re
quirements. Therefore, related re
quirements in existing regulations 
have not been changed. All of these 
provisions are authorized by section 
1876 of the Social Security Act.
G ood Cause T o D ispe n se  w ith  N otice 

and Comment

There is a need to issue these 
amended Medicare regulations so that 
organizations can qualify as HMO’s 
under the amended title XVIII. Also, 
under the amended regulations, orga
nizations that are interested in quali
fying as HMO’s under title XVIII of 
the Social Security Act and title XIII 
of the PHS act will benefit substan
tially from the uniform qualification 
requirements. Therefore, the Depart
ment has determined that public par
ticipation in rulemaking prior to issu
ance of these regulations, and a delay 
in their effective date, would be con
trary to the public interest, and, ac
cordingly, that good cause exists for 
making these regulations effective im
mediately.

Changes U nder M edicaid P rogram 

BACKGROUND
The existing regulations for con

ta c ts  under the Medicaid program (42 
CFR 499.82, previously 45 CFR 249.82) 
were published in the F ederal R eg is
ter (40 FR 20517) on May 9, 1975. 
They set forth requirements for State 
agencies contracting with fiscal 
agents, health care project grant cen
ters, and providers reimbursed on a 
prepaid capitation basis (including 
HMO’s) for the provision of or pay
ment for medical services under title  
XIX of the Social Security Act. The 
amendments to section 1903 of the 
Social Security Act made by Pub. L. 
94-460 require a change in Medicaid 
regulations. The statute now contains 
a definition of an HMO in section 
1903(m)(lKA) that differs from the

definition in the existing regulations, 
and places certain limits on title XIX  
funding of organizations operating on 
a “risk” basis.

The revised Medicaid regulations in
corporate the definition of an HMO as 
prescribed by Pub. L. 94-460 for Med
icaid, and list the “basic health ser
vices” which must be provided to eligi
ble title XIX enrolled recipients. Also 
since Pub. L. 94-460 prohibits Federal 
financial participation (FFP) in State 
payments to certain entities which 
provide specified services on a risk 
basis unless an entity has been deter
mined to be an HMO, the regulations 
clarify the differences between risk 
contracts and contracts with prepaid 
health plans and set forth the require
ments for each.

STATUTORY AND REGULATORY 
AMENDMENTS

Pub. L. 94-460 defines the term 
“Health Maintenance Organization,” 
for Medicaid purposes, as applying 
only to entities which have been deter
mined to meet the definition in section 
1903(m)(l)(A) of the Social Security 
Act. They may operate only on a risk 
basis. These regulations incorporate 
the specific requirements of the law 
that Federal title XIX matching funds 
are not available for State payments 
to certain entities which operate on a 
prepaid capitation risk basis, or any 
other risk basis, unless the entity has 
been determined to be an HMO by the 
Secretary, or has been provisionally 
determined to be an HMO by a State. 
This exclusion from FFP, however, 
does not apply to entities which meet 
the criteria contained in sections 
1903(m)(2)(B) (i), (ii), or (iii) of the 
Social Security Act. These sections 
provide for “grandfathering” certain 
organizations funded under Public 
Health Service grant programs or the 
Appalachian Regional Development 
Act, and certain organizations in oper
ation before 1970. These organiza
tions, since they are exempted from 
the requirement for HMO determina
tion, will only be termed HMO’s if 
they have requested and been deter
mined to meet the definition. Other
wise, they are included in the group of 
organizations which are not HMO’s 
and which are referred to as "Prepaid 
Health Plans.”

An additional condition under Pub. 
L. 94-460 for the use of title XIX 
funds in payments to HMO’s is that 
less than 50 percent of the enrolled 
members of the qualified HMO must 
be individuals receiving benefits under 
title XVTII of the Social Security Act, 
or individuals receiving assistance 
under title XIX. This requirement 
does not apply, however, for a period 
of 3 years from the date an HMO 
enters into a contract with a State 
agency or October 8, 1979 (whichever 
is later), if the HMO demonstrates to
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the satisfaction of the Secretary that 
it is making continuous efforts and 
progress toward achieving compliance 
with this requirement. The HMO must 
submit a plan detailing its effort and 
progress during each of the 3 years.

With respect to prepaid health 
plans, the 50 percent membership re
quirement in the existing regulations 
is being carried forward in a modified 
version. The time-frame for achieving 
the 50 percent membership standard 
has been extended to 3 years so that it 
is consistent with the requirements of 
Pub. L. 94-460. The waiver of the re
quirement for good cause is not limit
ed to 3 years. The Department be
lieves the “good cause" waiver is in 
accord with the intent of Congress 
that quality medical care be available 
to all persons. ,

In addition to incorporating the pro
visions of Pub. L. 94-460, the regula
tion also retains the existing contract 
requirements applicable to all types of 
contracts, since the Department con
siders these essential to effective ar
rangements for services to recipients.

In summary, the changes in the 
Medicaid regulations published today 
result in: A revised § 449.82 applying to 
contracts with fiscal agents, health 
care project grant centers, and provid
ers (including HMO’s) reimbursed on a 
prepaid capitation or other basis; and 
incorporation of the prohibition of 
FFP for entities covered by 
§ 1903(m)(2)(A) of the Social Security 
Act not determined to be HMO’s.

The revision incorporates the defini
tions and requirements which became 
effective by virtue of the statute. 
These revised Medicaid regulations, 
are therefore, effective upon publica
tion in the F ederal R egister.

G ood Cause to D ispe n se  W ith  N otice 
and Comment

No substantive changes in existing 
regulatory requirements other than 
those enacted by Pub. L. 94-460 and 
the modification of the 50/50 member
ship requirements for prepaid health 
plans reimbursed on a non-risk basis, 
as discussed above, have been imple
mented by the Medicaid regulations. 
The basic result of these regulations is 
to conform the existing regulations to 
the statute. Accordingly, the Secretary 
finds that it is in the public interest 
and there is good cause to dispense 
with proposed rulemaking prior to is
suance of the regulation.

Although only changes related to 
the statutory amendments are being 
made at this time, the Department 
also has underway a review of the 
overall regulations for all types of 
Medicaid contracts and expects to 
publish shortly a Notice of Proposed 
Rulemaking containing substantive 
changes. These will relate to such 
items as competitive bidding, duration 
of contracts, extent of subcontracting,
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prior HEW approval, etc. The Notice 
will solicit comments on these and 
other provisions from all interested 
persons.

P ublic Comment

Although Notice of Proposed Rule- 
making has been dispensed with for 
both the Medicare and Medicaid regu
lations for the stated reasons, consid
eration will be given (for future 
changes) to any comments, sugges
tions, or objections which are submit
ted to the Administrator, Health Care 
Financing Administration by April 11, 
1978.

Part 405 of Chapter IV of Title 42 of 
the Code of Federal Regulations is 
amended as set forth below:

1. Section 405.2001 is amended by re
vising paragraph (a) and the material 
in (b) preceding (b)(1) to read as fol
lows and by revoking paragraph (b)(5):
§ 405.2001 Health maintenance organiza

tions; general.
(a) Introduction. The regulations in 

this Subpart T set forth the require
ments which an organization must 
meet in order to be eligible to enter 
into a contract with the Secretary as a 
health maintenance organization 
(HMO) under the health insurance 
program for the aged and disabled 
(title XVIII of the Social Security Act) 
and to be reimbursed through capita
tion payments for covered items or 
services the organization furnishes 
title XVTII beneficiaries who have en
rolled with it.

(1) HMO Amendments of 1976. The 
requirements described in this subpart 
reflect the provisions of section 201 of 
Pub. L. 94-460 (the HMO Amendments 
of 1976) which amended section 1876 
of the Social Security Act, to align the 
title XVIII definition of an HMO more 
closely with the definition of an HMO 
under title XIII of the Public Health 
Service (PHS) Act. The 1976 amend
ments, however, preserved a number 
of statutory requirements which apply 
to any organization which wishes to 
participate as an HMO under title 
XVIII. These regulations include the 
PHS requirements that apply to an 
HMO under title XVIII. They are 
specified in §405.2003. The require
ments which are unique to title XVIII 
are described in § 405.2001(b), 
§405.2004, §405.2005, and §405.2007, 
and include those dealing with types 
of HMO’s, HMO membership (includ
ing an open-enrollment provision 
which is different from that applied 
under the PHS Act), range of services, 
method of reimbursement, and other 
requirements as specified.

(2) General definition of a title 
XVIII HMO. For title XVIII purposes, 
an HMO is defined as a legal entity 
which, except as provided by section 
1876(b)(1) of the Social Security Act, 
provides health services on a prepay

ment basis to its enrolled members in 
a manner prescribed by section 
1301(b) of the PHS Act (42 U.S.C. 
300e), and is organized and operated in 
a manner prescribed by section 1301(c) 
of the PHS Act, and meets all other 
applicable requirements of section 
1876 and this subpart.

(3) Contract with the Secretary. In 
order to participate and receive pay
ment as an HMO under title XVIII, an 
organization must enter into a con
tract with the Secretary as an HMO. 
The requirements pertaining to the 
Secretary’s contract with an HMO are 
described in § 405.2028 through 
§405.2035.

(b) Types of title XVIII health main
tenance organizations. HMO’s may be 
distinguished according to their level 
of development or method of Medicare 
(title XVIII) reimbursement.

* * * * *
(5) [Reserved]
2. Section 405.2002 is revised to read 

as follows:
§ 405.2002 Qualifying conditions: General.

An HMO which wishes to contract 
with the Secretary pursuant to section 
1876 of the Act must be able to dem
onstrate its ability to provide to its en- 
rollees who are title XVIII beneficia
ries, a specified range of comprehen
sive services efficiently, effectively, 
and economically. An assessment of an 
organization’s ability to meet the defi
nitional requirements of an HMO 
under title XVIII of the Act as defined 
in section 1876 is necessarily based on 
the organization’s ability to enroll 
members and deliver high quality 
health services. The qualifying condi
tions specified in §§405.2003 through 
405.2005 and § 405.2007 are designed to 
assure the Secretary or his delegate of 
the HMO’s ability to fulfill these re
quirements as provided by section 1876 
of the Act. Generally, each qualifying 
condition is interpreted by a series of 
standards. Reference to these stan
dards is made by the Secretary when 
surveying an HMO to document its ac
tivities, to establish the nature and 
extent of its deficiencies, if any, and if 
the Secretary enters into a contract 
with the HMO, to assess the HMO’s 
need for improvement in relation to 
th e prescribed qualifying conditions. 
The application of the standard indi
cates the extent and degree to which 
an applicant organization is complying 
with each condition. To qualify as an 
HMO under title XVIII of the Act, a 
mature HMO must be in compliance 
with all of the qualifying conditions 
and applicable standards set forth in 
§§ 405.2003 through 405.2005 and 
§ 405.2007. A developing HMO in order 
to qualify as an HMO under title 
XVIII of the Act must be in compu* 
anee with all of the qualifying condi-
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tions and standards set forth in 
{§405.2003 through 405.2005 and 
§405.2007 except for the standards 
specified in §§ 405.2004(a) and 
405.2005(a), and must demonstrate 
that it is making reasonable efforts, as 
described in § 405.2001(b)(2), to meet 
fully the standards in §§ 405.2004(a) 
and 405.2005(a).

3. Section 405.2003 is revised to read 
as follows:
§ 405.2003 Qualifying conditions: Public 

Health Service Act requirements.
An HMO must demonstrate that, 

except as provided by section 
1876(b)(1) of the Social Security Act, 
it meets the applicable requirements 
of section 1301(b) and section 1301(c) 
of the PHS Act and applicable regula
tions (see 42 CFR Part 110 on Health 
Maintenance Organizations). In com
plying with this condition, an HMO 
must meet the PHS regulatory re
quirements in 42 CFR 110.101 (i) or 
(j); 110.104(a) (1), (2), and (3);
110.105(a) (1) and (2); 110.106(a); 
110.107; 110.108 (a) and (c); and 
110.108 (f) through (r).

4. the designation "V" is deleted in 
§405.2004(0(2) and §405.2004(0(3) is 
revoked and reserved.
§405.2004 Qualifying condition: Member

ship.

* • * • *
(c) • * •
(3) [Reserved]

* *  *  *  *

5. Paragraphs (a) (1) and (2) of 
§405.2005 are revised to read as fol
lows:
§405.2005 Qualifying condition: Range of 

services.
(a) * * *
(1) (i) The mature HMO must pro

vide to its enrollees who are title 
XVIII beneficiaries, directly or 
through arrangements with others 
(see 42 CFR 110.104), basic health ser
vices which, for purposes of this sub- 
Part, means all of the items and ser
vices covered under the health insur
ance program (see Subparts A and B 
of this part) which are available to in
dividuals who are not enrolled in the 
HMO (non-enrollees) residing in the 
HMO’s service area. (See 42 CFR 
110.101(d).) in its service area, the or
ganization must offer its full range of 
covered title XVIII items or services to 
its enrollees who are title XVIII bene
ficiaries. The HMO’s service area is 
different from an HMO’s enrollment 
area (i.e., the geographic area encom
passing the permanent residences of 
its enrollees) which may include loca
tions outside the organization’s service 
area where it offers less than its full

range of covered title XVIII items or 
services.

(ii) The Secretary shall determine 
whether a service is available to indi
viduals residing in an HMO’s service 
area on the basis of all relevant facts, 
including:

(а) Whether part or all of the 
HMO's service area has been designat
ed as a medically underserved area; or

(б) Whether the Secretary has oth
erwise determined that there is in the 
service area a scarcity of covered items 
and services or qualified personnel to 
provide them.

(iii) A "medically underserved area" 
for purposes of this subpart is an 
urban or nonurban geographic area 
designated by the Secretary as an area 
with a shortage of one or more basic 
types of health services, e.g., physi
cians’ services and inpatient hospital 
services. (Designations with respect to 
such urban or nonurban areas are 
made by the Secretary as described in 
42 CFR 110.203(g).)

(2) Even though a particular item or 
service covered under the health in
surance program is not available from 
physicians, suppliers, or providers of 
services which are located in the 
HMO’s service area, the organization 
must be responsible for arranging and 
paying for those covered items or ser
vices if patients in its service area 
(other than enrollees of the organiza
tion) are commonly referred for those 
services, when needed, to sources out
side the area.

*  *  *  *  *

§ 405.2006 [Reserved]
6. Section 405.2006 is revoked and re

served.
7. Section 405.2007 is revised to read 

as follows:
§ 405.2007 Qualifying condition: Provision- 

of services.
An HMO must provide the services 

and benefits required in §405.2005 to 
its enrollees who are insured for bene
fits under the hospital insurance and 
supplementary medical insurance pro
grams of title XVIII, or for benefits 
under the supplementary medical in
surance program alone, through insti
tutions, entities, and persons meeting 
the applicable requirements of section 
1861 of the Social Security Act, as 
amended (42 U.S.C. 1395x).

(a) Standard: Conformance with 
title XVIII conditions of participation  
and conditions for coverage. If title 
XVIII covered items or services are 
provided by a hospital, skilled nursing 
facility, home health agency, or a pro
vider of outpatient physical therapy 
or speech pathology services, such pro
vider of services must meet the appli
cable conditions of participation as de
scribed in Subparts J, K, L, and Q of 
this part. Similarly, if services are pro

vided by independent laboratories or 
portable X-ray suppliers, or suppliers 
of end-stage renal disease or kidney 
transplantation services, those labora
tories or suppliers must meet the ap
plicable conditions for coverage, as set 
forth in Subparts M, N, and U of this 
part.

(b) Standard: Physician supervision. 
The HMO’s health delivery system  
must provide for supervision by a phy
sician as prescribed in section 1861 of 
the Social Security Act (42 U.S.C. 
1395x) of other health care profession
als who are directly involved in the 
provision of health .care.

(1) In the case of services furnished 
by the HMO's clinics (or its arranged- 
for physician offices), the HMO must 
demonstrate to. the satisfaction of the 
Secretary or his delegate that:

• (i) services by other health care pro
fessionals are under the direct supervi
sion of a physician, and v

(ii) a physician (or physicians) is pre
sent to perform medical (rather than 
administrative) services at all times 
that the HMO’s clinics (or its ar- 
ranged-for physician offices) are open, 
and

(iii) each patient is under the care of 
an HMO physician (or HMO arranged- 
for physician).

(2) For purposes of this subpart, the 
term “other health care professionals" 
refers to those paramedical, ancillary, 
and other nonphysician personnel who 
are engaged in the delivery of health 
services.
§§ 405.2008, 405.2009, 405.2010, 405.2011 and 

405.2012 [Reserved]
8. Sections 405.2008 through 

405.2012 are revoked and reserved.
§405.2025 [Amended]

9. Section 405.2025(a)(1) is amended 
by deleting the reference to 
‘"§405.2057” after "pursuant to" and 
adding in place of that reference the 
phrase “section 1301(c)(7) of the 
Public Health Service Act”.

10. Paragraphs (b), (c), and (d) of 
§405.2056 are revised to read as fol
lows:
§ 405.2056 Beneficiary appeals.

* * * * *
(b) General. (1) Sections 405.2056- 

405.2063 establish procedures for the 
presentation and resolution of initial 
determinations, reconsiderations, 
hearings, Appeals Council reviews, 
court reviews, and finality of decisions 
which are applicable only in matters 
arising under section 1876 of the 
Social Security Act, as amended. The 
grievance procedures established 
under section 1301(c) of the Public 
Health Service Act (42 FR 29400) 
apply to all complaints that do not in
volve initial determinations.

(2) The appeals procedure pertains 
to disputes involving:
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(1) Initial determinations (see 
§ 405.2058) with which the enrollee is 
dissatisfied (i.e., the enrollee has re
ceived items or services for which he is 
held liable by the HMO); or

(ii) Requests for services which may 
be paid for under title XVIII of the 
Act and which the HMO has refused 
to provide or arrange for and which 
have not been provided elsewhere.

(3) Any determinations regarding 
items or services which were furnished 
by the HMO, either directly or 
through arrangement, for which the 
enrollee is not liable are, therefore, 
not subject to appeal. Services ex
cluded from coverage under title 
XVIII of the Act and recognized as 
such in the contract between the 
HMO and the enrollee by their inclu
sion in a supplemental plan (see 
§ 405.2022(a)) or otherwise, are subject 
only to a grievance procedure. (See 
section 1301(c) of the Public Health 
Service Act.) Physicians and other in
dividuals who are furnishing items or 
services under arrangements with an 
HMO have no right of appeal under 
this subpart. The provisions of Sub
part J of 20 CPR Part 404 dealing with 
representation of parties under title n  
of the Act are, unless otherwise pro
vided in this subpart, also applicable 
to matters arising under section 1876 
of the Act.

(c) Responsibility for establishing 
appeal procedures. (1) The provisions 
of this subpart apply equally to all 
beneficiaries under title XVIII of the 
Act who are enrollees in an HMO, re
gardless of the method of claims pro
cessing adopted by the particular 
HMO. The HMO is responsible for es
tablishing and maintaining the ap
peals procedures which are specified 
within this subpart.

(2) If, however, a carrier or interme
diary processes the claims for the 
HMO’s enrollees, that carrier or inter
mediary:

(i) Is acting in the place of the HMO 
(except with regard to initial determi
nations as specified in 
§ 405.2058(a)(4)); and

(ii) Conducts the appeals procedures 
specified in this subpart, except that 
§ 405.2059(h)(l)(ii) shall not apply to 
that carrier or intermediary.

(d) Written description of appeals 
procedure. It is the responsibility of 
each HMO to ensure that all enrollees 
who are beneficiaries under title 
XVIII of*the Act are informed in writ
ing of the appeals procedures which 
are available to them.
§405.2057 [Reserved]

11. Section 405.2057 is revoked and 
reserved.

42 CPR 449.82 is revised to read as 
set forth below:

RULES AND REGULATIONS

§ 449.82 Contracts with fiscal agents, 
health care project grant centers, 
health maintenance organizations, and 
providers reimbursed on a prepaid ca
pitation basis (prepaid health plans).

(a) Purpose. This section sets forth 
the requirements for certain State 
contracts for the provision of or pay
ment for medical and remedial ser
vices under title XIX of the Social Se
curity Act.

(b) Definitions. (1) “Contractor” 
means a health insuring organization, 
a health maintenance organization or 
other medical provider reimbursed on 
a prepaid capitation basis, for medical 
services to enrolled recipients, a pri
vate nonmedical institution, a health 
care project grant center, or a fiscal 
agent which contracts with the single 
State agency, under the terms of this 
section, to pay for or provide medical 
services under a State medical assis
tance plan, in consideration of a pay
ment.

(2) “Health insuring organization” 
means an organization legally operat
ing within the State which pays for 
the cost of medical services available 
under the State plan to eligible recipi
ents in exchange for a premium or 
subscription charge paid by the State 
agency, and which assumes an under
writing risk. A “Health insuring orga
nization” includes a health mainte
nance organization or other medical 
provider which is reimbursed on a pre
paid capitation basis if an underwrit
ing risk is assumed by the contractor 
under the contract.

(3) “Fiscal agent” means a contrac
tor which processes or pays vendor 
claims on behalf of the single State 
agency.

(4) “Private nonmedical institution” 
means a facility such as a child-care 
institution or a maternity home, 
whose regular business is not that of a 
prepaid health insuring organization, 
or community health care center, but 
which provides medical care through 
contracts or other arrangements with 
medical providers, and which receives 
payments on a prepaid capitation basis 
through contract with the single State 
agency. No assumption p f underwrit
ing risk is borne by the institution.

(5) “Health care project grant 
center” means an organization sup
ported in whole or in part by Federal 
project grant financial assistance 
which provides or arranges for medical 
services to an enrolled population and 
receives payment for services to eligi
ble recipients through contract with 
the single State agency.

(6) “Prepaid health plan” means a 
health care provider which is not a 
health maintenance organization, and 
which provides medical services to en
rolled recipients under contract with 
the State medical assistance agency on 
a prepaid capitation basis. This in
cludes the entities which meet the cri

teria contained in section 1963. 
(m)(2)(B) (i), (ii) or (iii) of the Social 
Security Act.
' (7) "Health maintenance organiza
tion” (HMO) means a legal entity de
termined by the Assistant Secretary of 
Health (Public Health Service) to 
meet the definition contained in sec
tion 1903(m)(l)(A) of the Social Secu
rity Act. (The definition contained in 
that section provides that an entity is 
an HMO if it satisfies the following 
three conditions: (i) The entity pro
vides to its Medicaid eligible enrollees 
the following services: inpatient hospi
tal and outpatient hospital services, 
laboratory and X-ray services, family 
planning services and supplies, physi
cians’ services, and to the extent pro
vided for under a State's Medicaid 
plan, home health care services. These 
listed services shall be the “basic 
health services” for purposes of 
making determinations under sections 
1301(b) and 1301(c) of the Public 
Health Service Act. (ii) The entity pro
vides those services and benefits in a 
manner prescribed in section 1301(b) 
of the Public Health Service Act. (iii) 
The entity is organized and operated 
in the manner prescribed by section 
1301(c) of the Public Health Service 
Act.)

(8) “Provisional HMO” means a legal 
entity for which a State has made a 
provisional determination that such 
entity is an HMO as defined in section 
1903(m)(l)(A) of the Social Security 
Act. Such determination may be made 
only after 90 days have expired from 
the time the HMO applied to the 
Public Health Service, and when no 
determination of whether the entity 
meets the definition in section 
1903(m)(l)(A) of the Social Security 
Act has been made.

(9) “Premium or subscription 
charge” means the per capita amount 
paid by the single State agency to a 
contractor for each eligible recipient 
enrolled under a contract for the pro
vision of medical and remedial care 
and services under the State plan, 
whether or not they receive such 
medical or remedial care and services 
during the contract period.

(10) “Enrolled recipient” means an 
eligible recipient who has entered into 
an agreement to receive services from 
a medical provider reimbursed under 
the terms of a prepaid capitation con
tract with the State title XIX agency 
under the provisions of paragraphs (c) 
(5) and (6) of this section.

(11) “Risk” or “underwriting risk 
means a significant risk of loss as
sumed by the contractor which re
ceives the premium or subscription 
charge under a contract with the 
single State agency for providing 
medical services to enrolled recipients. 
Such risk arises because the contrac
tor’s cost of providing services may 
exceed the premiums, subscription
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charges or capitation fees it has re
ceived under the contract with the 
State agency during the contract 
period.

(c) Stale plan requirements for con
tracts under this section.—(. 1) All con
tractors. A State plan under title XIX  
of the Social Security Act which pro
vides part or all of its medical assis
tance, or provides for processing or 
paying vendor claims for medical assis
tance, through arrangements with 
contractors must provide that the con
tract shall be in writing and will:

(i) Specify the contract period;
(ii) Specify the functions of the con

tractor;
(iii) Identify the population to be 

covered by the contract and specify 
any necessary procedures for their en
rollment or reenrollment;

(iv) Specify the amount, duration 
and scope of medical assistance to be 
provided or paid for;

(v) Provide that the single State 
agency and the Department shall have 
the right to inspect or otherwise evalu
ate the quality, appropriateness, and 
timeliness of services performed under 
such contract, and to audit and inspect 
any books and records of such contrac
tor which pertain to services per
formed and determination of amounts 
payable under such contract;

(vi) Establish provisions and criteria 
for extension, renegotiation and termi
nation of the contract. Termination 
procedures must include provisions re
quiring the contractor to supply 
promptly all information necessary for 
the reimbursement of any outstanding 
claims of enrolled participants;

(vii) Provide that the contractor 
shall establish and maintain an appro
priate record system for services ren
dered title XIX enrollees and that 
these records shall be preserved for 
the period of time specified by the 
Secretary.

(viii) Provide that the contractor 
shall conform to the requirements of 
45 CFR 205.50 regarding confidential
ity of information about eligible re
cipients;

(ix) Specify how the requirements of 
5450.31 of this chapter with respect to 
third party liability will be carried out 
by the contractor and by the State 
agency; and

(x) Specify which functions under
taken by the contractor may be car
ried out under subcontracts and that 
all such subcontracts shall be in writ
ing and fulfill the provisions of this 
section which are appropriate to the 
service or activity delegated under the 
subcontract. No subcontract can termi
nate the legal responsibility of the 
contractor to the State agency to 
assure that all the activities under the 
contract will be carried out. 
t P  Health insuring organizations. 
hi addition to the requirements speci
fied in paragraph (c)(1) of this section,

a State plan which provides for con
tracts with health insuring organiza
tions (including contracts with health 
maintenance organizations and other 
medical providers reimbursed on a pre
paid capitation basis which have as
sumed an underwriting risk under the 
contract) must also provide that such 
contracts will:

(i) Provide that the premium or sub
scription charge must be reasonable, 
and may not exceed the amount set 
forth in § 450.30 of this chapter;

(ii) Provide that the premiums or 
subscription charges paid on behalf of 
each enrolled recipient shall not be 
subject to renegotiation during the 
contract period if the contract is for 
one year or less, or more often than 
annually if the contract period is for 
more than one year, except when 
changes in Federal or State law or reg
ulations so require. The premium or 
subscription charge may be renegotiat
ed more often with respect to eligible 
persons who are not enrolled recipi
ents at the time of the renegotiation. 
This restriction applies to contracts 
entered into by the State agency after 
the effective date of these regulations;

(iii) Provide that the premiums or 
subscription charges shall not include 
payment for recoupment of any losses 
incurred by the contractor for which 
he has assumed the risk under the 
same or any prior contract between 
the parties;

(iv) Provide, for the asumption by 
the contractor of the underwriting 
risk. Where the contractor has as
sumed the full underwriting risk, the 
contract must provide that the premi
um or subscription charge paid to the 
contractor in the contract period con
stitutes the full discharge of all re
sponsibility of the State agency for 
the costs of medical care and services 
covered under the contract and pro
vided to enrolled recipients during 
such period. In other situations, a risk 
contract must specify the apportion
ment of the underwriting risk;

(v) Specify how any “savings” 
(excess of premiums over allowable 
costs) will be apportioned between the 
contractor and the State agency;

(vi) Specify whether the contractor 
may obtain reinsurance. In the case of 
health maintenance organizations or 
other medical providers reimbursed on 
a prepaid capitation basis and which 
have assumed an underwriting risk 
under the contract, the contract shall 
require the contractor to retain, after 
reinsurance,- a substantial portion of 
the risk; and

(vii) Specify the actuarial basis for 
computation of the premium rate or 
subscription charge specified in the 
contract.

(3) Fiscal agents. In addition to the 
requirements specified in paragraph
(c) (1) of this section, a State plan 
which provides for contracts with

fiscal agents must also provide that 
such contracts will:

(i) Include termination procedures 
requiring the contractor to supply 
promptly all material necessary for 
the continued operation of the pay
ment and related systems, in  the event 
the fiscal agent or his subcontractors 
have proprietary rights to this materi
al, the contracts and subcontracts 
must provide that the fiscal agent or 
subcontractor offer to the State one or 
more of the following options: Pur
chase, lease, or buying the use of such 
material. Such material includes:

(A) Computer programs;
(B) All necessary data files;
(C) User and operation manuals, and 

other documentation;
(D) System and program documenta

tion; and
(E) Training programs for State 

agency staff, their agents or designat
ed representatives, in the operation 
and maintenance of the system;

(ii) Establish the amount to be paid 
the contractor for performing the re
quired functions, the basis for the 
amount and when payment is to be 
made; and

(iii) Provide that payment to provid
ers shall be made in accordance with 
§ 450.30 of this chapter.

(4) Private nonmedical institutions. 
In addition to the requirements speci
fied in paragraph (C)(1) of this sec
tion, a State plan which provides for 
contracts for prepayment of services 
from private nonmedical institutions 
must also provide that such contracts 
will:

(i) Specify the capitation amount 
which shall be based on the cost of 
services provided (in accordance with 
§ 450,30 of this chapter);

(ii) Specify when the capitation 
amount shall be paid.

(5) Additional requirements for con
tracts with medical providers reim
bursed on a prepaid capitation basis 
for medical services to enrolled recipi
ents and health maintenance organi
zations. In addition to the require
ments specified in paragraphs (c) (1) 
and (2) of this section, a State plan for 
medical assistance which provides for 
contracts with other medical providers 
reimbursed on a prepaid capitation 
basis for medial services to enrolled re
cipients and health maintenance orga
nizations must also provide that such 
contracts will:

(i) Specify the period during which 
enrollment shall be open and provide 
that the contractor will accept persons 
eligible to be covered under the con
tract in the order in which they apply 
for enrollment without restrictions, 
except as may be authorized by the 
Secretary, up to the limits authorized 
in the contract with the State. In the 
case of an HMO, open enrollment 
must be in accordance with the provi
sions of section 1301(c) of the Public
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Health Service Act as amended by 
Pub. L. 94-460;

(ii) Provide, in the case of an HMO 
or prepaid health plan, that the con
tractor will serve a population broadly 
representative of the various age, 
social, and income groups within the 
area it serves, and that less than 50 
percent of the enrolled members will 
be individuals receiving benefits under 

' title XVIII and individuals receiving 
assistance under title XIX of the 
Social Security Act. The 50 percent re
quirement will not apply for a period 
of three years from the date on which 
an HMO or prepaid health plan enters 
into a contract with the State agency, 
or three years from October 6, 1976 
(whichever is later) under the follow
ing conditions:

(A) A HMO contractor must make 
continuous efforts and progress 
toward achieving compliance with this 
requirement. This must be demon
strated to the satisfaction of the Sec
retary by the yearly submission of 
plans showing milestones for each 
year of the three year period.

(B) A prepaid health plan contractor 
may apply to the Secretary for waiver 
of this requirement based on good 
cause shown, and for an indefinite 
period.

fiii) Provide, in the case of other 
medical providers reimbursed on a pre
paid capitation basis that the contrac
tor will serve a population broadly rep
resentative of the various age, social, 
and income groups within the area it 
serves;

(iv) Provide that enrollment is vol
untary;

(v) Specify the period of enrollment, 
which shall be for a reasonable period 
of time, so as to assure continuity of 
care and avoid excessive costs due to 
rapid turnover of enrollment;

(vi) Specify the reasons for which a 
recipient’s enrollment may be termi
nated. Such reasons may not include 
termination by the contractor because 
of an adverse change in a recipient’s 
health status. The contract must pro
vide that the recipient shall have the 
right to terminate his enrollment 
without cause within 30 days of such 
enrollment, and may allow termina
tion without cause at any time durin g  
the contract period. Each termination 
by the contractor shall have the ap
proval of the director of the medical 
assistance unit of the single State 
agency or his designee.

(vii) Provide that to the extent feasi
ble and appropriate, each enrollee is 
afforded the choice of a health profes
sional providing services who will su
pervise and coordinate his care;

(viii) Provide that all medical ser
vices covered under the contract 
which are required on an emergency 
basis be available on a 24-hour, seven- 
day-a-week basis, either in the contrac
tor’s own facilities, or through ar

rangements, to be approved by the 
single State agency, with another pro
vider;

(ix) Provide for prompt payment by 
the contractor, in accordance with 
§450.30 of this chapter of all in-area or 
out-of-area services which are required 
by the contract and rendered by pro
viders with which the contractor does 
not have arrangements, and which are 
medically urgent, that is, they are nec
essary to prevent jeopardization of the 
patient’s health or infliction of severe 
pain and discomfort which would 
occur if use of the contractor’s facili
ties were required;

(x) Provide for an internal enrollee 
grievance procedure, approved in writ
ing by the director of the medical as
sistance unit of the single State 
agency. Such procedure shall provide 
for expeditious resolution of griev
ances by personnel at a decisionmak
ing level with authority to require cor
rective action;

(xi) Provide for an internal quality 
assurance system consistent with Fed
eral requirements under title XIX. 
This system shall provide for review 
by appropriate health professionals of 
the process followed in the provision 
of health services; and shall utilize sys
tematic data collection of performance 
and patient results, provide interpreta
tion of such data to the practitioners, 
and provide for instituting needed 
change;

(xii) Provide that the contractor 
shall submit to the single State agency 
for prior approval its marketing plans, 
procedures and materials.

(xiii) Provide that enrollees will be 
advised concerning the appropriate 
use of health care and the contribu
tions they can make to the mainte
nance of their own health;

(xiv) Provide for development of a 
medical record-keeping system  
through which all pertinent informa
tion relating to the medical manage
ment of the enrollee is accumulated 
and is readily available to appropriate 
professionals; and

(xv) Provide, in contracts in which 
the contractor does hot assume any 
underwriting risk, that payment to the 
contractor for services provided under 
the contract (including any necessary 
retroactive adjustments) will not 
exceed the amounts which could be 
paid for such covered medical and re
medial care and services actually deliv
ered by the contractor to eligible re
cipients under the requirements im
posed for specific provider services as 
set forth in §450.30 of this chapter.

(xvi) Provide in contracts with 
HMOs, that the HMO will provide ser
vices and benefits in the manner pre
scribed by section 1301(b), and be or
ganized and operated in the manner 
prescribed by section 1301(c) of the 
Public Health Service Act.

(6) Additional State plan require
ments relating to medical providers re

imbursed on a prepaid capitation 
basis for medical services to enrolled 
recipients and health maintenance or
ganizations. In addition to the re
quirements specified in paragraph (c)
(1), (2), and (5) of this section, a State 
plan which provides for contracts with 
other medical providers reimbursed on 
a prepaid capitation basis for medical 
services to enrolled recipients and 
health maintenance organizations 
must also provide:

(i) That the single State agency will 
obtain from the contractor proof of fi
nancial responsibility, including ade
quate protection against the risk of in
solvency, and proof of capability to 
provide the services under the con
tract efficiently, effectively, and eco
nomically;

(ii) That the single State agency will 
determine that adequate feasibility 
and planning studies have been made 
for the enrollment of a sufficient 
number of members to asssure the 
economic viability of the organization;

(iii) That the single State agency 
will obtain assurances that the health 
services required by its members will 
be received promptly as appropriate 
and that the services which are re
ceived will meet quality standards;

(iv) That the single State agency will 
establish a system of periodic medical 
audits (at least once a year for each 
contractor) to assure quality and ac
cessibility of health care to Medicaid 
enrollees. This system will provide for 
the identification and collection of 
management data for use by medical 
audit personnel, including reasons for 
enrollment and disenrollment, and use 
of services;

(v) For the establishment and imple
mentation of a system for approval of 
marketing plans, procedures and mate
rials for enrolling eligible recipients in 
a health maintenance organization, in
cluding written criteria for such ap
proval; this system must include provi
sions that the contractor will not 
engage in marketing practices which 
would mislead, misinform, confuse or 
defraud recipients or the single State 
agency, for example, claims that the 
recipient must enroll or lose his Med
icaid coverage;

(vi) For dissemination through ap
propriate health or social service agen
cies to eligible recipients in the service 
area of the contractor of factually ac
curate information, presented in clear, 
readable and concise form, regarding 
at least coverage, locations and hours 
of service, and enrollment and disen
rollment practices;

(vii) That payment will not be made 
on the enrolled recipient’s behalf to 
providers other than the contractor 
for services rendered during the term 
of the contract if such services are 
available under the contract;

(viii) That upon termination of a 
contract or upon termination of en-
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rollment of an enrollee, arrangements 
will be made to enable recipients for
merly enrolled in the HMO to obtain 
without delay the services to which 
they are entitled;

Ox) That the single State agency 
will document the basis for computa
tion of the premium rates or subscrip
tion charges it negotiates with the 
contractor or, if these rates or charges 
are fixed by the single State agency 
without negotiation, it will document 
the basis for computation of these 
fixed rates or charges;

(x) For the establishment of proce
dures to monitor enrollment and dis- 
enrollment practices and insure proper 
implementation of grievance proce
dures of the contractor; and

(xi) Provide that, where the contract 
does not include all services available 
under the State plan, those services 
not included shall be accessible and 
available either by referral arrange
ment with the contractor or by some 
other effective means; services hi addi
tion to those available under the State 
plan may be covered under the con
tract in accordance with 
§449.10(a)(6)(vii) of this chapter.

(d) Federal financial participation. 
(1) Federal financial participation 
(FFP) shall lie available for payments 
made to a contractor under this sec
tion only for periods in which a con
tract fulfilling all the requirements of 
this section and the appropriate re
quirements of Part 74 of 45 CFR is in 
effect. The Secretary may deem such 
a contract not to be in effect, for the 
purposes of this paragraph, for any 
period, if, after investigation, he deter
mines that for such period there was a 
substantial failure of either party to 
the contract to carry it out in accor
dance with its terms or the require
ments of this section. States upon re
quest will receive, in accordance with 
section 1116(d) of the Act, a reconsid
eration of the Secretary’s determina
tion under the provisions of this para
graph.

(2) FFP will be available in pay
ments to provisional HMOs. A provi
sional determination that an entity is 
an HMO remains effective until a final 
determination is made by the Secre
tary. or until the contract expires 
whichever is earliest. A determination 
by the Secretary is not considered 
final until all administrative (but not 
judicial) appeal procedures have been 
exhausted or until the time for 
making a request for administrative 
review has lapsed without a request 
for review of an adverse determina
tion. Adverse determinations will not 
result in denial of FFP for any period 
during which an entity was deter- 
fuined to be a provisional HMO.

(3) All expenditures which can rea
sonably be expected to exceed 
$100,000 in total during the contract 
onust be approved in writing by the

Regional Medicaid Director prior to 
the execution of the contract.

(4) No payment shall be made to a 
State for expenditures for services 
provided by any entity:

(i) Which is paid on a prepaid capita
tion or other risk basis and;

(ii) Provides for inpatient hospital 
services and any other required Medic
aid service or any three or more of the 
required Medicaid services, unless that 
entity has been determined to be an 
HMO or a provisional HMO. However, 
payments made to organizations speci
fied in section 1903(m)(2)(B) (i), (ii), or
(iii) of the Act may be made without 
regard to this limitation;

(iii) Under all contracts in which an 
underwriting risk is assumed, the total 
amount paid for carrying out the pro
visions of the contract will be regarded 
as a medical assistance cost;

(iv) Under other contracts in which 
no underwriting risk is assumed, the 
amounts paid for furnishing medical 
care and services to eligible recipients 
will be regarded as a medical assist
ance cost. Amounts paid for perform
ing other agreed-upon functions will 
be regarded as an administrative cost; 
and

(v) Under contracts with fiscal 
agents the amount paid to the provid
er of medical services will be consid
ered as a medical assistance cost, and 
the amount paid to the contractor for 
performing the agreed-upon functions 
will be regarded as an administrative 
cost.
(Secs. 1102,1871,1876 of the Social Security 
Act, 49 Stat. 647 as amended, 79 Stat. 331, 
86 Stat. 1396; (42 UJS.C. 1302, 1395hh, and 
1395mm).)
(Catalog of Federal Dom estic Assistance 
Program No. 13.714 Medical Assistance Pro
gram; No. 13.800, H ealth Insurance for the  
Aged and Disabled—Hospital Insurance; No. 
13.801, H ealth Insurance for th e Aged and 
Disabled—Supplem entary M edical Insur
ance.)

Note.—The H ealth Care Financing Ad
m inistration has determined th at these doc
um ents do not require preparation of an 
Economic Impact Statem ent under Execu
tive Order 11821, as amended by Executive 
Order 11949, and OMB Circular A -107.

Dated: October 27,1977.
R obert A. D erzon, 

Administrator, Health Care 
Financing Administration.

Appoved: Feburary 2,1978.
J oseph  A. Califano , Jr.,

Secretary.
[FR Doc. 78-3695 Filed 2-9-78; 8:45 am]

[6712-01]
Title 47—Telecommunication

CHAPTER I—FEDERAL COMMUNICATIONS 
COMMISSION

[Docket No. 21399; FCC 78-69]

PART 89— PUBLIC SAFETY RADIO SERVICES
One-W ay Paging Operations in Spécial 

Emergency Radio Service
AGENCY: Federal Communications 
Commission.
ACTION: Report and order.
SUMMARY: This document permits 
the use of one-way alerting transmis
sions by ambulance and rescue organi
zations on certain Special Emergency 
Radio Service base/mobile frequen
cies. This action is taken so volunteer 
groups will not have to purchase addi
tional radio equipment.
EFFECTIVE DATE: March 20,1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

Richard Taube, Safety and Special
Radio Services Bureau, 202-632-
6497.

R eport and O rder—(P roceeding 
T erm inated)

Adopted: January 31,1978.
Released: February 8,1978.

In the matter of amendment of Part 
89 of the Commission’s rules and regu
lations concerning one-way paging op
erations in the Special Emergency 
Radio Service, Docket No. 21399.

1. On September 14, 1977, published 
at 42 FR 49488, September 27, 1978, 
the Commission proposed to change 
its rules concerning the frequencies 
which can be used for radio paging op
erations in the Special Emergency 
Radio Service.

2. Under the present rules, because 
of Interference and compatibility prob
lems that normally result when one
way paging operations are combined 
with regular two-way voice communi
cations, all paging operations in the 
Special Emergency Radio Service must 
be moved to exclusive paging-only fre
quencies after 1979. The changes in 
this proceeding would allow continued 
use of certain of the regular two-way 
base/mobile frequencies on a limited 
basis for alert-paging operations.

3. This alert-paging use would be to 
signal rescue squad and ambulance 
personnel when they are needed to re
spond to an emergency situation. 
After being alerted, these personnel 
usually go to a vehicle or station 
where they can radio transmit back to 
the dispatcher for detailed instruc
tions. The basis for allowing this type 
of paging on the regular base/mobile
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frequencies is that the Commission 
has found that alert-paging messages 
do not generate the interference pro- 
bles associated with most other pagin g  
operations.

4. In general, the comments support
ed this proposal.1 Most parties stated 
that allowing alert-paging on regular 
frequencies would afford licensees con
venience and flexibility in their rescue 
and medical operations and also would 
result in significant cost savings by 
permitting use of the same radio 
equipment for both alerting their per
sonnel and dispatching their vehicles.

5. There were objections, however, 
from State public health communica
tions offices in Nebraska and Tennes
see. These parties essentially contend 
that the interference from alert
paging operations is not distinguish
able from the interference generated 
by other paging transmissions and 
would cause similar serious compatibil
ity problems.

6. The Commission finds that it 
cannot agree with this position. The 
intermittent nature and the compara
tive low volume of alert-paging mes
sages in, most rescue squad and ambu
lance operations have been clearly 
demonstrated. These operations 
simply do not require nor do they gen
erate the air traffic that is typical in 
regular hospital administrative activi
ties. A number of the comments ad
dressed this issue as follows:

The Associated Public Safety Com
munications Officers, Inc. (APCO) 
states:

APCO believes that the differences be
tween “page alerting” which is emergency-

*The following parties subm itted tim ely 
comments or reply comments in response to 
the Notice of Proposed Rule Making in th is 
proceeding: North Carolina Departm ent of 
Human Resources; S.W. Pennsylvania 
Emergency M edical Service Institute; Vir
ginia Association of Volunteer Rescue 
Squads, Inc.; Chatham County, North Caro
lina; Six-County Commissioners Organiza
tion, R ichfield, Utah; Utah Departm ent of 
Social Services; Permian Basin Regional 
Planning Commission, Midland, Texas; 
U tah State Hospital Association; Iowa 
Chapter, Associated Public-Safety Commu
nications Officers, Inc.; Chatham County 
Emergency Medical Service Executive Com
m ittee, North Carolina; M ichigan Depart
m ent of Public Health; Thom asville Rescue 
Squad, North Carolina; M otorola, Inc.; 
Maryland Institute for Emergency Medical 
Services; National Associated Public-Safety 
Communications O fficers, Inc.; New Jersey 
Department of Health; South Orange 
Rescue Squad, North Carolina; Pee Dee 
Council of Governments, Troy, North Caro
lina; Alamance County Rescue Unit, Tnc.t 
North Carolina; New Jersey Hospital Associ
ation; Tennessee Department of Public 
Health; New Jersey O ffice of Frequency Co
ordination; National Ski Patrol System , Inc.; 
Illinois Department of Public Health; North 
M ississippi EMS Authority; M issouri De
partm ent of Social Services; Nebraska De
partm ent of Health; Bethesda-Chevy Chase 
Rescue Squad, Inc., Maryland.

dispatch oriented, and "paging” which is 
often adm inistrative, non-emergency in 
nature, are sufficient to warrant different 
considerations in the rules.

Similarly, the Virginia Association of 
Volunteer Rescue Squads, Inc. 
(VAVSR) notes:

A survey conducted in 1977 indicates that 
tone-alert receivers are used or planned for 
use for 180 or 71 percent of Virginia’s rescue 
squads • • • by E.M.S. alerting * • • It is 
th e position of the VAVRS that hospital 
paging activities and E.M.S. alerting on the  
frequencies designated in  FCC R&R 
89.525(f)(2) are not compatible.

Motorola also commented on these 
issues:

Paging is a self-contained, one-way mode 
of communications. Once the page is sent, 
th e recipient knows exactly what to do; no 
further communication is needed. That is 
why many paging users have relatively 
elaborate codes to assure that com plete in
form ation is transm itted. Because paging is 
the communications vehicle of th is type of 
licensee, th e volume of paging transm issions 
tends to be substantial, reaching as high as 
3,000 per day at a large m etropolitan hospi
tal.

By contrast, “alerting” is generally merely 
th e prelude to a two-way transmission; it in  
effect announces to the recipient: “There is 
a problem, an emergency”. W hile in a few  
cases, the alert signal can, by itself, direct 
emergency personnel to proceed to a prede
term ined location, in  m ost instances it de
mands a follow-up two-way communica
tion * • • Since the “alerting” function is at 
m ost a preliminary adjunct to the funda
m ental base-mobile use of radio, it would be 
employed sporadically (11-12 tim es a day 
would encompass th e heaviest predicted 
use) and w ill be of extrem ely short dura
tion.
These arguments are consistent with 
the Commission’s experience. It is our 
conclusion that a frequency structure 
as proposed in this proceeding is a 
valid and necessary approach to ac
commodate alert-paging operations.

7. The specific proposals were to 
permit alert-paging on four frequen
cies in the 30-50 MHz band and on 
eight frequencies in the 155 mtt?: 
band. There were differing views in 
the comments as to the adequacy of 
these allocations. In the 30-50 mttv. 
band, a number of parties argued for 
permitting alert paging on all of the 
twenty-three frequencies available in 
the Special Emergency Radio Service 
in this range. Bethesda-Chevy Chase 
Resque Squad, Inc. noted:

We believe that restricting alert-paging to 
only four low band frequencies w ill result in  
a significant economic burden for the vast 
m ajority of licensees in th e low band sector 
of th e Special Emergency Service. They w ill 
be required to either purchase and operate 
two separate system s, or change their oper
ating frequency to be able to obtain the 
needed alerting service.
New Jersey is concerned with the load
ing effect as developed by its statisti
cal survey of alert-paging require
ments for its systems on these low 
band frequencies:

* * * transm issions on these frequencies 
w ill increase 118 percent • • • We question 
whether radio channels in some areas can 
accommodate doubling of transmission 
tim e • • * If the Commission elects to 
permit paging/alerting in the 30-50 MHz 
band, it should be perm itted on all 19 chan
nels.
Similar views were presented by the 
Maryland Institute for Emergency 
Medical Services, VAVRS, and APCO, 
with the latter organization stating:

APCO subm its there is no reason to re
strict such operations from any of the chan
nels in th e 30-50 MHz band, with perhaps 
th e exception of th e 47.42 MHz channel.1

8. The arguments for allowing alert
paging on all of the 30-50 MHz band 
frequencies are compelling. Permitting 
use of these additional channels 
should contribute to greater flexibility 
and will tend to spread the loading of 
this type of operation so as to further 
minimize any adverse impact on regu
lar two-way voice operations. The 
Commission is adopting this recom
mendation.

9. Some comments suggested expan
sion as well in the 155 MHz band. 
Here, the Commission proposed to 
allow alert-paging on all of the avail
able channels, excepting those five fre
quencies that are primarily assignable 
for emergency medical systems. As its 
reason for denying alert-paging oper
ations on medical channels, the Com
mission stated in its Notice that “since 
these five channels carry medical com
munications associated with life and 
death situations, we will continue to 
preclud 'alerting* transmissions on 
these frequencies.” Nevertheless, it is 
suggested that we permit alert-paging 
on these frequencies when the system 
is utilized only for dispatch oper
ations. The point being asserted is 
that channels for dispatch operations 
would not involve life and death 
“doctor-talk” messages so there could 
be no interference to that type of 
emergency situation. However, while 
this may be true in a given system, the 
frequencies involved are required to be 
shared by multiple licensees in every 
geographic area. Thus, there is every 
expectation that even though, for ex
ample, Licensee A may be operating a 
simple medical ambulance dispatch 
system, Licensee B in the same area 
may be providing physician instruc
tion for the emergency treatment of 
enroute patients on the same chan
nels. In short, the likelihood of an 
alert-paging signal interfering with 
emergency transmissions on medical 
channels is too great to justify use of 
this technique and we are not modify
ing the proposals in this regard.

10. A different approach appears to 
be appropriate, however, with regard

*47.42 MHz is available only to national 
organizations established for relief pur
poses.
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to medical operations in the 460-470 
MHz band. In this frequency band, the 
Commission’s rules provide two fre
quencies that are primarily intended 
for ambulance dispatch in emergency 
medical systems. Eight additional fre
quencies are allocated for bio-medical 
telemetry, “doctor-talk”, aryl other 
emergency hospital-to-ambulance 
medical purposes. The two dispatch 
channels are 462.950/467.950 and 
462.975/467.975 MHz. Marly of the 
comments recommended that alert
paging be permitted on these two dis
patch channels.

North Carolina states:
* * * as emergency medical communica

tions systems are improved and upgraded, 
there will be a requirement for appropriate 
dispatching and alerting capabilities w ithin 
the UHF frequency band • • • Since the 
Commission in its present rule making is at
tempting to alleviate some of the difficulties 
associated with th e dispatching of ambu
lance units, the North Carolina O ffice of 
Emergency Medical Services requests the 
frequency pairs of 462.950/467.950 and 
462.975/467.975 MHz be included in th e fre
quencies proposed as available for alerting 
via radio page- • * •
Motorola, The Maryland Institute for 
Emergency Medical Services, APCO, 
and VAVRS also noted the trend to 
utilizing-the UHF dispatch channels in 
medical ambulance operations and 
urged the addition of the alert-paging 
capability at this frequency range.

11. The Commission has considered 
these arguments very carefully. We 
recognize the economies that can be 
afforded and the simplicity that can 
be achieved by permitting alert-paging 
in UHF medical radio systems. Pend
ing a clear picture of the trends and 
requirements in medical radio applica
tions, paging of any nature has not 
been previously authorized on the 
EMS frequencies at this frequency 
range. It is our belief, however, that 
the alert-paging function can be ac
commodated to a limited extent at this 
frequency range on the 462/467 MHz 
band frequency pairs available for dis
patch operations in medical systems 
and we are including provisions for 
this capability. We note, nevertheless, 
that additional tra n sm issio n s of this
mature can present a frequency load- 
mg problem on only two frequency 
Paire. Accordingly, we believe alert- 
Pjjging on these frequencies would 
Pest be accomplished in those medical 
rcdio systems that are centrally dis
patched under an area-wide coordinat
ed radio communications plan. Licens
ees are encouraged, therefore, to 
employ these system approaches to 
help assure that necessary priorities 
are adhered to in the medical dis
patching function.

12. Remaining comments dealt with 
suggestions for clarification of pro
posed § 89.525(f)(25) as to the limita
tions on use and licensing for alert- 
Paging. We have modified the adopted

rule to incorporate these clarifica
tions. There were also a number of 
comments with proposals for minimiz
ing the interference potential of alert- 
dispatch transmissions. These include 
recommendations for limitations on 
audibility, duration, and power of tone 
alert transmissions; and suggestions 
for greater emphasis on pre-monitor- 
ing, and for restrictions to emergency- 
only use. The Commission believes, 
however, that while any or all of these' 
limitations could prove to be required, 
the basic premise of this rule making 
proceeding is that alert-paging is in
herently a controlled and moderate 
communication requirement which 
should not unduly encroach on the 
use of the frequencies involved. More
over, this function will be permissible 
only on a secondary basis and any 
given alert-paging operation that 
unduly interferes with primary trans
mission needs would have to be cur
tailed. The Commission feels that this 
is adequate safeguard for dealing with 
any problems that might develop.

13. In consideration of the foregoing, 
the Commission determines that adop
tion of the rule changes proposed in 
the Notice, as modified herein for per
mitting alert-paging operations' on cer
tain frequencies in the Special Emer
gency Radio Service is in the public in
terest.

14. Accordingly, i t  is ordered, That, 
pursuant to sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended, Part 89 of the Commission’s 
rules is amended, effective March 20, 
1978, as shown below. It is further or
dered, That this proceeding is termi
nated.
(Secs. 4, 303, 48 Stat., as amended, 1066, 
1082; (47 U.S.C. 154, 303).)

F e d e r a l  C o m m u n ic a t io n s  
C o m m i s s i o n ,

W il l ia m  J. T r ic a r ic o ,
Secretary.

Part 89 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
proposed to be amended as follows:

1. Section 89.523(d) is amended as 
follows:
§ 89.523 Station limitations.

* • * • •
(d) Effective August 15, 1974, paging 

operations may be authorized in the 
Special Emergency Radio Services 
only on frequencies assigned under 
the provisions of § 89.525(f) (12) and 
(25). Paging operations on other fre
quencies, authorized prior to August 
15,1974, may be continued for the bal
ance of the license term then effective. 
In addition, such operations may be 
renewed until January 1, 1980, subject 
to the condition that harmful interfer
ence is not caused to regularly autho
rized operations in the Special Emer
gency Radio Service.

2. Section 89.525(e) table is amended 
and paragraph (fX25) is added to read 
as follows:
§ 89.525 Frequencies available to the Spe

cial Emergency Radio Service.

• • * * •

(e) • * *

Frequency or band Class of statlon(s) Limitations

Megahertz:

♦ G • G G

33.02....... Base and mobile— 6,25
33.04___ d o___ 6,25
33.06....... d o , 6,25
33.06....... „ „ „ „ „ d o ...... . 25
33.10....... d o ...... 6,25
35.64....... , Base......... 12,13
35.68....... d o ....... 12,13
37.90___ . Base and mobile... 6,25
37.94........ 6,25
37.98___ d o ....... r...... — 6,25
43.64....... . Base..........••--------- 12

* • G G G

43.68 12
45.92...... . Base and mobile... 25
45.96...... d o ....... 25
46.00 . d o .... . 25
46.04...... d o ...... . . . . . . . . 25
47.42___ d o ....... 7,25
47.46___ . do....... 25
47.50...... . d o .......... T- - 25
47.54...... . d o ...... 25
47.58...... . d o ....... 25
47.62.__ . d o ...... 25
47.66...... d o ....... 25

G • * G G

155.160.» . Base and mobile 16,25
155.175... . d o ....... 16,25
155.205... d o ...... 16,25
155.220». . d o ...... 25
155.235— 16,25
155.265... . d o ...... 16,25
155.280... . d o ....... 25
155.295... . do 16,25
155.325___ __  d o__...___ ___ 16,17

G G - G G G

462.950—.. 
462.975....

. Base and mobile— 
d o .....................

1.8.24.25
1.8.24.25

•G G G G

467.950.. ..
467.975.. ..

. Mobile only., 
d o ...........

1.8.22.24.25
1.8.22.24.25

G G G G G

(f ) * * *
(25) A licensee regularly conducting 

two-way communication operations on 
this frequency may also transmit one
way alert-paging signals to ambulance 
and rescue squad personnel.

[FR Doc. 78-3751 Filed 2-9-78; 8:45 am]
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[4910-62]
Till« 49—Transportation

SUBTITLE A—OFFICE OF THE SECRETARY OF 
TRANSPORTATION

COST Docket No. 1; Amend. No. 1-132]

PART 1—ORGANIZATION AND DELEGATIONS 
OF POWERS AND DUTIES

Appendix A—Delegations and Redelegations 
by Secretarial Officers

AGENCY: Department of Transporta
tion.
ACTION: Pinal rule.
SUMMARY: This is the public notice 
of the redelegation from the Director, 
Research and Special Programs Direc
torate, to the Director, Materials 
Transportation Bureau, of authority 
in 49 CPR 1.53 (a) and (b) related to 
the transportation of hazardous mate
rials and pipeline safety.

EFFECTIVE DATE: October 21, 1977.
FOR FURTHER INFORMATION 
CONTACT:

Richard R. Clark, Office of the Gen
eral Counsel, Department of Trans
portation, 400 Seventh Street NW., 
Washington, D.C. 20590, 202-426- 
4723.

SUPPLEMENTARY INFORMATION: 
Richard R. Clark, Office of the Gener
al Counsel, is responsible for the legal 
sufficiency of this redelegation.

Appendix A [Amended]
Appendix A of Part 1, Title 49, Code 

of Federal Regulations, is amended as
follows:

* * * 
Director, Materials

* • 
Transportation

Bureau. The authority delegated to the D i
rector of the Research and Special Pro
grams Directorate by th e Secretary of 
Transportation in 49 CFR 1.53 (a) and (b) 
relating to the transportation of hazardous 
m aterials and pipeline safety is hereby rede
legated to the Director of th e M aterials 
Transportation Bureau.

* * * * * '

(49 CFR 1.53 (a) and (b).)

Issued in Washington, D.C., on Octo
ber 21,1977.

J o hn  J . F earnsides, 
Acting Director, Research and 

Special Programs Directorate.
tFR Doc. 78-3673 Filed 2-9-78; 8:45 am]

[7035-01]
Title 49—Transportation

CHAPTER X— INTERSTATE COMMERCE 
COMMISSION

SUBCHAPTER A — GENERAL RULES AND 
REGULATIONS

[Service Order No. 1300]

PART 1033—CAR SERVICE

Chicago A North Western Transportation Co. 
Authorized Te Operate Over Tracks of Chi
cago, Milwaukee, St. Paul & Pacific Railroad 
Co. at Oshkosh, W is., and Fond Du Lac, Wis.

AGENCY: Interstate Commerce Com
mission.
ACTION: Emergency order (Service 
Order No. 1300).
SUMMARY: The lines of the Chicago, 
Milwaukee, St. Paul & Pacific" Rail
road Co. (MILW) serving Oshkosh, 
Wis., and Fond du Lac, Wis., are ino
perable because of heavy snow at 
these two locations, which is depriving 
industries located adjacent to the 
MILW tracks at these two locations of 
railroad service. Service Order No. 
1300 authorizes the Chicago & North 
Western Transportation Co. to oper
ate over tracks of the MILW in Osh
kosh and Fond du Lac-in order to re
store railroad service to these ship
pers.
DATES: Effective 11:59 p.m., February 
3, 1978. Expires 11:59 p.m., February
28,1978.
FOR FURTHER INFORMATION 
CONTACT:

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742.

SUPPLEMENTARY INFORMATION: 
The order is printed in full below.

At a session of the Interstate Com
merce Commission, Railroad Service 
Board, held in Washington, D.C., on 
the 3rd day of February 1978.

The lines of the Chicago, Milwau
kee, St. Paul & Pacific Railroad Co. 
(MILW) serving Oshkosh, Wis., and 
Fond du Lac, Wis., have become ino
perable because of heavy snow. Nu
merous shippers located adjacent to 
the tracks of the MILW have been de
prived of essential railroad service be
cause of the inability of the MILW to 
switch the industries at Oshkosh and 
Fond du Lac. The Chicago <& North 
Western Transportation Co. (CNW) 
has agreed to operate over the tracks 
of the MILW at Oshkosh and Fond du 
Lac in order to restore essential rail
road service to these shippers. The 
MILW has consented to such use of its 
tracks by the CNW.

It is the opinion of the Commission 
that an emergency exists requiring op
eration of CNW trains over these

tracks of the MILW in the interest of 
the public; that notice and public pro
cedure are impracticable and contrary 
to the public interest; and that good 
cause exists for making this order ef
fective upon less than 30 days’ notice.

It is ordered, That:
$ 1933.1300 Car Service Order 1300.

Chicago & North Western Transpor
tation Co. authorized to operate over 
tracks of Chicago, Milwaukee, St. Paul 
& Pacific Railroad Co. at Oshkosh, 
Wis., and Fond Du Lac, Wis.

(a) The Chicago & North Western 
Transportation Co. (CNW) is autho
rized to operate over tracks of the Chi
cago, Milwaukee, St. Paul & Pacific 
Railroad Co. (MILW) at Oshkosh, 
Wis., and Fond du Lac, Wis., for the 
purpose of serving industries located 
adjacent to such tracks.

(b) Application. The provisions of 
this order shall apply to intrastate, in
terstate, and foreign traffic.

(c) Rates applicable. Inasmuch as 
this operation by the CNW over tracks 
of the MILW is deemed to be due to 
carrier's disability, the rates applicable 
to traffic moved by the CNW over the 
tracks of the MILW shall be the rates 
which were applicable on the ship
ments at the time of shipment as origi
nally routed.

(d) Effective date. This order shall 
become effective at 11:59 p.m., Febru
ary 3,1978.

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
February 28, 1978, unless otherwise 
modified, changed, or suspended by 
order of this Commission.
(49 U.S.C. 1(10-17).)

It is further ordered, That copies of 
this order shall be served upon the As
sociation of American Railroads, Car 
Service Division, as agent of the rail
roads subscribing to Hie ear service 
and car hire agreement under the 
terms of that agreement and upon the 
American Short Line Railroad Associ
ation; and that notice of this order 
shall be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash
ington, D.C., and by filing it with the 
Director, Office of the Federal Regis
ter.

By the Commission, Railroad Ser
vice Board, members Joel E. Bums, 
Robert S. Turkington, John R- Mi
chael. Member John R. Michael not 
participating.

H. G. H omme, Jr- 
Acting Secretary-

tFR Doc. 78-3821 Filed 2-9-78; 8:45 ami

FEDERAL REGISTER, V O L 43, NO. 29—FRIDAY, FEBRUARY 10, 1978



RULES AND REGULATIONS 5835

[7035-0 1 ]
[Ex Parte 252 (Sub-No. 2]

PART 1036—INCENTIVE PER DIEM CHARGES 
ON BOXCARS AND GONDOLA CARS

Incentive Per Diem Charges—Gondolas

AGENCY: Interstate Commerce Com
mission.
ACTION: Stay of effective date of reg
ulations which concern incentive per 
diem charges on gondola cars.
SUMMARY: By order served January 
31, 1978, the Interstate Commerce 
Commission stayed the effective date 
of the regulations until further order 
of the Commission. The stay was 
issued in order to allow the Commis
sion to reopen the record and allow 
the parties to the proceeding an op
portunity to comment on a revised 
economic forecast and the conclusion 
therefrom that the supply of plain 
gondola cars is adequate for purposes 
of section l(14)(a) of the Interstate 
Commerce Act.
EFFECTIVE DATE: January 31, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Mrs. Janice M. Rosenak, Deputy Di
rector, Section of Rates, Interstate 
Commerce Commission, Washing
ton, D.C. 20423; phone No.: 202-275- 
7693.

SUPPLEMENTAL INFORMATION: 
A petition was jointly filed October 14, 
1977, by Chicago and North Western 
Transportation Co.; Soo Line Railroad 
Co.; Chicago, Milwaukee, St. Paul and 
Pacific Railroad Co.; and Trustee of 
Rock Island and Pacific Railroad Co., 
requesting that the Commission 
reopen the record in this proceeding 
to receive evidence not available at the 
time the record was made; or in the al
ternative to stay the effective date of 
the Commission’s order served April 
14, published 40 CFR page 23511 on 
May 9, 1977, and order of September 
16, 1977, published in 42 CFR page 
48883, pending judical review; or vaca
tion of the effective date of the appli
cation of incentive per diem pending 
judicial review.

The new evidence offered by peti
tioners concerns the changed econom
ic conditions and future forecasts of 
the steel industry that have occurred 
within the last year. Specifically, the 
petitioners allege that the Commis
sion’s conclusion regarding future 
steel production and hence a shortage 
of gondola cars has been thoroughly 
taipeached by the report issued on 
Friday, October 7, 1977, by the Admin
istrative’s Council on Wage and Price 
Stability. The Chessie and Norfolk 
and Western Railway replied in oppo
sition.

By order served October 28, 1977 
and published at 42 CFR page 57367, 
on November 11, 1977, the effective 
date of the incentive per diem regula
tions was postponed to December 1,
1977. By a subsequent order served 
November 29, 1977, the regulations 
were further postponed until February 
1, 1978, in order to allow the Commis
sion sufficient time to review the Com
mission’s projection of the future 
demand for gondola cars. Therein, the 
Commission stated that upon comple
tion of its analysis, it would reporp its 
findings and that further comments of 
the parties would be invited.

The Commission has completed its 
analysis of the current economic situa
tion and has revised downward the 
prior forecast for gondola car demand. 
The Commission’s revised analysis 
shows: (1) That while the overall eco
nomic outlook between now and 1985 
has not changed dramatically, expec
tations for the production of steel are 
down considerably, (2) steel products 
are shown to be a major user of plain 
gondola cars (GB type), (3) importa
tion of foreign steel products is shown 
to have a marginal influence on the 
total demand for plain gondola cars,
(4) average daily plain gondola short
ages occuring in 1977 were short term,
(5) that in comparing plain gondola 
carloadings in the revised forecast to 
the prior Ex Parte No. 252 (Sub-No. 2) 
forecast in terms of “carloadings per 
car” that a substantial decrease in the 
demand for gondola cars is shown 
through 1985, and (6) that projected 
“carloadings per car” will not recover 
to its 1973 and 1974 level until at least 
1983.

Based upon the attached revised eco
nomic forecast the Commission con
cludes that the supply of plain gondo
la cars is adequate for purposes of sec
tion l(14)(a) of the Interstate Com
merce Act.

The Commission has ordered: (1) 
That the proceeding be reopened and 
that the revised economic forecast be 
entered into the record.

(2) That the parties to the proceed
ing be allowed to comment upon the 
economic analysis and the Commission 
conclusion within 60 days from the 
service date of its order, and that re
plies thereto be filed no later than 45 
days thereafter.

(3) That the incentive per diem regu
lations prescribed in the Commission 
report, 353 I.C.C. 612, and modified by 
Commission order dated September 
14, 1977, and later postponed until 
February 1, 1978, be stayed until fur
ther order of the Commission.

Decided January 31,1978.
By the Commission (Commissioner 

Murphy concurring in part, dissenting 
in part. Commissioner Gresham, con
curring in part).

C o m m is s io n e r  M u r p h y , Concurring 
in part, dissenting in part:

I am in accord with the majority to 
the extent that it reopens the proceed
ing and stays the effective date of the 
regulations.

My disagreement lies with the ma
jority’s conclusion, based on a purport
ed revision of an economic forecast, 
that the supply of plain gondolas is 
now adequate. Conclusions must be 
supported by appropriate findings. 
Moreover, the conclusion, if valid, 
would nullify any further proceedings 
herein. In all fairness, I believe that 
the parties and other interested per
sons should be allowed to present 
their views on the revised economic 
forecast before any decision on the 
adequacy of the plain gondola fleet is 
reached.

Accordingly, to the extent that the 
views expressed above differ lfom. the 
majority’s decision, I respectfully dis
sent therefrom.

C o m m is s io n e r  G r e s h a m , Concurring 
in part:

I agree with the majority’s decision 
to stay the effective date of the regu
lations and to reopen thè proceeding 
for the receipt of new evidence.

I cannot, however, endorse the pro
cedures chosen for the reopening. The 
appendix to this order was prepared 
by the Commission’s Bureau of Eco
nomics and it should be clearly labeled 
as the staff’s work product. Instead, 
the majority enthusiastically em
braces the study as “the Commission’s 
conclusions.” This gives the unfortu
nate appearance that we have already 
made up our minds on the issue and 
that subsequent comments by the par
ties will receive little serious consider
ation. I believe that the prudent 
course is to withhold any “Commission 
conclusions” until all parties have 
commented upon the staff’s study.

It is obvious that an ultimate finding 
of an adequate gondola car supply will 
moot all other issues in this proceed
ing. However, our prior report made 
the specific finding (353 I.C.C. at 633) 
that: “Because there are no seasonal 
shortages of plain gondola cars, unlike 
boxcars, a year-round application of 
IPD is warranted.”

The staff’s forecast of recurring 
peak demand for gondolas in the 
second quarter flatly contradicts our 
prior finding. I would encourage the 

, parties to address this issue in their 
comments on the staff's forecast.

H. G. H o m m e , Jr., 
Acting Secretary.

Section 1036.7 of Part 1036 of Chap
ter X of Title 49 of the Code of Feder
al Regulations is amended as follows:

§ 1036.7. Effective date.
The rules set forth in §§ 1036.1 and 

1036.2 shall apply for a 6-month 
period from September 1 of each year
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through February 28 of the following 
year on general service, unequipped 
boxcars. The rules as they apply to 
gondola cars are stayed until further 
order of the Commission.

[FR Doc. 78-3754 Filed 2-9-78; 8:45 am i

[7035-01]
SUBCHAPTER B—PRACTICE AND PROCEDURE 

[Ex Parte No. 3381

PART 1109—REQUIREMENTS AND PROCE
DURES RELATING TO RAILROAD REVITAL
IZATION AND REGULATORY REFORM ACT 
OF 1976

Standards and Procedures for the 
Establishment of Adequate Railroad Revenue 

Levels

AGENCY: Interstate Commerce Com
mission.
ACTION: Final rule.
SUMMARY: The Interstate Com
merce Commission is adopting regula
tions to set forth standards and proce
dures to be followed by the Commis
sion in determining the adequacy of 
railroad revenues and in assisting the 
railroads to attain adequate revenues. 
Adequate revenue levels should cover 
operating expenses and include an eco
nomic profit or return on capital em
ployed in the business. The regulation 
is necessary to implement recent legis
lation.
EFFECTIVE DATE: February 5, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Janice M. Rosenak, Deputy Director, 
or Harvey Gobetz, Assistant Deputy 
Director, Section of Rates, Office of 
Proceedings, Interstate Commerce 
Commission, Washington, D.C. 
20434, 202-275-7693 or 202-275-7656.

SUPPLEMENTARY INFORMATION: 
This proceeding was instituted to im
plement section 15a(4) of the Inter
state Commerce Act (49 U.S.C. 15a(4>). 
That section was enacted by section 
205(2) of the Railroad Revitalization 
and Regulatory Reform Act of 1976 
(Pub. L. 94-210, 90 Stat. 41). As perti
nent, it provides that:

W ith respect to  common carriers by rail
road, the Commission shall, w ithin 24 
m onths after the date of enactm ent of this 
paragraph, after notice and an opportunity 
for a hearing, develop and promulgate (and 
thereafter revise and m aintain) reasonable 
standards and procedures for the establish
m ent of revenue levels adequate under 
honest, economical, and efficient manage
m ent to cover total operating expenses, in
cluding depreciation and obsolescence, plus 
a fair, reasonable, and economic profit or 
return (or both) on capital employed in the 
business. Such revenue levels should (a) pro
vide a flow of net income plus depreciation 
adequate to support prudent capital outlays,

RULES AND REGULATIONS

assure th e repayment of a reasonable level 
of debt, permit the raising of needed equity 
capital, and cover the effects of inflation, 
and (b) insure retention and attraction of 
capital in am ounts adequate to provide a 
sound transportation system  in the United 
States. The Commission shall make an ade
quate and continuing effort to  assist such 
carriers in attaining such revenue levels.
Notice of the institution of this pro
ceeding was published in the F ederm , 
R egister on March 16, 1977 (42 Ftc 
14740).

Comments from Interested parties 
have been received and considered, 
and the Commission has issued a 
report mid order adopting a final regu
lation. The regulation provides that a 
proceeding shall be conducted each 
year to determine revenue adequacy 
for the Nation’s railroads individually 
and on a composite basis. It further 
provides that adequacy of revenue will 
be a factor considered both in general 
rate increase proceedings and in indi
vidual rate proceedings. The regula
tion, effective February 5, 1978, is set 
forth below.

Issued at Washington, D.C., January
31,1978.

H . G . H omme, Jr., 
Acting Secretary.

Accordingly, 49 CFR.1109 is amend
ed by adding a new § 1109.25 as fol
lows:
§ 1109.25 Standards and procedures for 

the establishm ent o f adequate railroad 
revenue levels.

In order to assist the Nation’s rail
roads in attaining adequate revenue 
levels, within the meaning of section 
15a(4) of the Interstate Commerce Act 
(49 U.S.C. 15a(4)), the Commission will 
observe the following standards and 
procedures.

(a) Standards. (1) The revenue ade
quacy of the Nation’s railroads on a 
composite level shall be judged in ac
cordance with the criteria of section 
15a(4) and upon consideration of all 
pertinent financial indicators, includ
ing a rate of return on net investment 
equal to the cost of capital, other fi
nancial ratios, and the flow of funds.

(2) The revenue adequacy of an indi
vidual carrier shall be determined in 
accordance with the criteria of section 
15a(4), upon consideration of all perti
nent financial indicators and other 
evidence as to ability to make needed 
investment.

(3) The need for revenue adequacy 
will be taken into account and regard
ed as a highly important factor both 
in general rate increase proceedings 
and in individual rate proceedings.

(b) Procedures. Each year, the Com
mission shall make a determination of 
revenue adequacy for the Class I rail
roads as a national composite, as a dis
trict composite, and individually, ac
cording to the following procedures:

(1) On or before April 30 of each 
year, the Commission shall issue a 
notice and order, with a concurrent 
press release, announcing that a rev
enue adequacy proceeding is to be con
ducted. The notice and order shall 
make the Nation’s Class I railroads re
spondents in the proceeding, and shall 
provide for the submission by interest
ed persons of notices of intent to par
ticipate. The notice shall be published 
in the F ederal R egister.

(2) By May 31 of each year, the 
Commission shall issue a list of all per
sons who have indicated an intent to 
participate, and shall serve the list on 
the railroads and on all listed partici
pants. Each of the filing and Issuances 
set forth in the following paragraphs 
of this subsection (b) shall be served 
on the railroads and on each listed 
participant.

(3) On or before June 30 of each 
year, the Commission shall publish a 
funds flow projection for comment by 
participants.

(4) By June 30 of each year, all Class 
I railroads individually and jointly, as 
appropriate, shall file verified state
ments containing data consistent with 
the following requirements. For the 
purposes of this rule, the revenue re
quirements used to determine whether 
a carrier is a class I line-haul railroad, 
will include only freight service rev
enues.

(A) Schedules A, I, and J, as set 
forth and explained at the end of this 
section. In addition, data on transac
tions with affiliate shall be submitted 
as follows: each railroad shall submit 
details of transactions with its parent, 
subsidiary, or affiliated companies in 
each of the last 3 calendar years as fol
lows: (a) advances, whether in cash or 
property; (b) encumbrances of railroad 
assets or the assets of a parent, and af
filiate, or subsidiary for noncarrier 
purposes; and (c) any other monetary 
or property transactions, including the 
payment and receipt of dividends. 
Normal transactions, such as interline 
settlements, and any other considered 
necessary to and normally considered 
in the course of railroad business, need 
not be reported for the purpose of this 
particular section. After the initial 
submission of data based on the pre
ceding three calendar years, the carri
ers are required only to report data 
based on the immediately preceding 
calendar year.

(B) A cost of capital study sufficient 
to support the findings described in 
paragraph (5)(c) below;

(C ) A fair rate of return analysis on 
a national basis;

(D) A statement of adequate revenue 
levels based on (1) traffic volume ana 
expenses in the prior calendar year, 
and (2) estimated traffic volume and 
expenses for the current year;
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(E) Evidence of each carrier's most 
recent bond ratings and, in the initial 
submission, of ratings during the pre
ceding three calendar years; and

(P) Such other evidence as they 
desire to present pertaining to the 
standards set forth in this regulation. 
All underlying data used in prepara
tion of the material outlined above 
shall be made available for inspection 
upon reasonable request in writing, 
and shall be furnished by the railroads 
to the Commission upon request. Offi
cial notice will be taken of all the rail
roads’ annual and quarterly reports on 
file with the Commission.

(5) By July 30 of each year, other in
terested parties may file reply state

ments, including evidence and argu
ments pertinent to the standards set 
forth hi this regulation, and their 
comments, if any, on the Commission’s 
funds flow projections.

(6) By August 20 of each year, rebut
tal to the reply statements may be 
filed by the railroads, including their 
comments, if any, on the Commission’s 
funds flow projections.

(7) By October 30 of each year, the 
Commission will issue a report-setting 
forth the following findings:

(A) An adequate revenue level for 
the Nation’s railroads as a whole and 
for each of the three districts, stated 
as a percentage return on net invest
ment.

(B) A determination (with explana
tion) for each class I railroad as to 
whether its existing revenue is ade
quate or inadequate.

(C) A determination of the following 
cost of capital items:

(i) The cost of embedded debt for 
each class I railroad, and for the dis
trict and national composite.

(ii) The cost of new debt for a select
ed group of railroads.

(iii) The cost of equity capital based 
on market value studies of a selected 
group of railroads.

(iv) The cost of equity capital indi
cated by studies of comparable earn
ings.

S chedule A.—Selected financial data 
[Dollars in thousands]

Calendar year

Line No. and item Source1 19— 19— 19—

(a) (b) (c) (d) (e)

A.R. sch. 300.
2. Depreciation and retirements—road.............. ...................... A.R. sch. 322, total depr. and 

retire, cols.
A.R. sch. 330, total depr. and

4. Long-term debt due within 1 yr.............................................
retire, cols.

A.R. sch. 200, acct. 764.
,A.R. sch. 200, total of accts. 765,

6. Long-term debt due after 1 yr'..............................................

'  766, 766.5, 767, 768, 769, 770.1, 
and 770.2.

See L. 5.
A.R. sch. 300.

8. Fixed and contingent charges.;.............................................. A.R. sch. 300, add accts. 546,
547, and 548.

A.R. sch. 300, acct. 531.
10. Railway operating revenues................................................. A.R. sch. 300, acct. 501. . 

A.R. sch. 300, footnote.
12. Provision for deferred taxes.................................................
13. Equity in earnings (losses) of affiliated companies........

11 Total current assets....... .............................................. .

A.R. sch. 300, acct. 557.
A.R. sch. 300, Income from af

filiated cos.
A.R. sch. 200, total current 

assets.
A.R. sch. 200, total current 11-

18. Shareholders’ equity.............................................................
abilities.

, A.R. sch. 200, total (net) stock-

17. Shareholders’ equity
holders’ equity.

. See L. 16.
, A.R. sch. 305, acct. 623.

19. Interest expense, amortization of discount on funded, 
debt, contingent interest and release of premiums on 
funded debt.

20. Net investment in railroad property...................................

21. Net investment in railroad property'.................................
22. Current ratio_____________________________________
23. Dividend pay-nut. ratio..........................................................
24. Rate of return on net investment in railroad property .
25. Rate of return on shareholders’ equity___........................
26. Cash flow....... .....
27. Throw-off to debt ratio, current maturities.....................
2o. Capital Structure ratio ................. .....................

A.R. sch. 300, accts. 546 (int. * 
exp.)+547+548+546 (contin
gent interest)—517.

(A.R. sch. 200, accts. 
701+712)+(sch. 211 N -l, line 
39, col. (d) minus col. (e).

, See L. 20.
. L. 14+L. 15.
. L. 18+L. 1.
. L. 11+L. 21.
. L. 1+L. 17.
. Ls. 1 thru 3+12—L. 13.
. L. 26-rL. 4 

L. 5-i-L. 5 + L. 16.
. L. 1+L. 19+L. 6+L. 17.

1̂ contingent charge coverage (times)................
•1. Ratio ry. operating expenses (includes net rents) to ry. 

operating revenue.

. L. 7+L. 8. 
L. 9+L. 10.

'Annual report sources refer to 1978 proposed annual report form R -l. For years subsequent to 1978, use the comparable annual report sources. For years 
P . i 0 1978, *** conversion table for schedule A.

’fh°w average of beginning and end-of-year figure.
'Show average of beginning and end-of-year figure. Annual report sch. 21 IN provides year-end data only. Refer to prior annual reports for comparable begin- 

hing-of-year data.
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Schedule A  

PURPOSE

The purpose o f Schedule A is to  ascertain 
the financial posture of the individual rail
roads and groups of railroads by the analy
sis of certain key financial data w ith a view 
to determ ining future revenue needs.

INSTRUCTIONS

Schedule A should report financial data 
for class I carriers only. A separate Sched
ule A must be prepared for the following: 
(1) each individual class I carrier; (2) com
posite district class I carriers; (3) composite 
nationwide class I carriers, if appropriate.

Each separate Schedule A outlined above 
m ust be subm itted on two different bases. 
The first requires that all of th e data re
ported in Schedule A include the effects of 
the Commission’s January 1, 1974, account
ing rules changes. Under th is basis, a re
statem ent of data for all periods prior to  
January 1, 1974, is necessary. The second 
basis requires that all o f th e data reported 
in Schedule A exclude the effects o f the 
January 1, 1974, accounting rules ch a n ges, 
Under th is second basis, a restatem ent of 
1974 and later data is necessary.

TIME FRAME REQUIREMENTS
Column c—The data reported in column c 

should be based on th e 3d calendar year

preceding th e filing of the involved ached-

Column d—The date reported in column d 
should be based on the 2d calendar year 
preceding th e filing of the involved ached-

Column e—The data reported in column e 
should be based on the calendar year imme
diately preceding th e filing of the involved 
schedule.

Note.—A fter th e initial submission of data 
for Schedule A, th e carriers are required to 
report only column e data.

S chedule I.—Statement of changes in financial position 
[Dollars in thousands]

Line Schedule1 
No.

(a)

Line

(b)

Column

(c)
Description

(d)
Calendar year Calendar year Calendar year 

19— . 19— 19—
<e> <i> (g>

1 300 62

2 324 17
3 396
4 NOTEA
5 300 5
6 300 35

7 200 74,77

8
9

10
11
12
13
14
15
16
17
18 
19

20
21
22

23
24
25
26
27
28
29

30
31
32
33

34
35

86
37
38
39
40
41
42

300

300
300
300

205
206 
204 
229

68

63
65
67

Sources of W orking Capital

Working capital provided by operations:___________ ________......
(b) Net income (loss) before extraordinary items ...................................................."

Add expenses not requiring outlay of working capital; (subtract) cie& ts 
not generating working capital:.

(b) Retirement of nondepreciable property..........................................
Loss (grain) on sale or disposal of tangible property.... ..................
Add depreciation and amortization expenses...... V „u,,,, ,, '

(b) Net increase (decrease) in deferred income taxes..... ................................ ........
Net decrease (increase) in parent’s share of subsidiary’ undistributed 

income for the year.
(bWc) Net increase (decrease) in noncurrent portion of estimated itfthjn«gq 

Other (specify):

Total working capital from operations before extraordinary item s.........
(b) Extraordinary items and accounting changes . .... ....................________

Add expenses not requiring outlay of working captiah ( sU b i^ U ^ e S te  
not generating working capital:.

(b) Loss (gain) on extraordinary item* . , • *’ ■■■■■;■,' - - 7
(b) Net increase (decrease) in deferred income taxes ...........................———
(b) Cumulative effect of changes in accounting principles .. ,,,

Other (specify):

Total working capital from extraordinary items and accounting changes..
Total working capital from operations (lines 18 and 28)...............................
Working capital from sources other than operating: ....................
Proceeds from issuance of long-term liabilities__ . ____: : ________
Proceeds from sale/disposition of carrier operating property............................
Proceeds from sale/disposition of other tangible property..... ..... '

(1) Proceeds from sale/repayment of investments advances......................
99 (k)
41 <f) Net decrease in sinking and other special funds................................
15 (e )+ (f)-(i)  Proceeds from issue of capital stock_____ ___ ______ ___

Other (specify):

Total working capital from sources other than operating 
Total sources of working capital (lines 29 and ah
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S chedule I.—Statem ent o f  changes in  fin a n c ia l position  —Continued 

[Dollars in thousands]

Line Schedule1 Line Column
No.

(a) (b) tc)

Description Calendar year Calendar year Calendar year
1 9 -  19— 19—

(d) (e) ff» (g>

Application of W orking Capital

44 305 10 (b )
45 211 52 ( e )
46
47 205 99 (J)

209 99 ( i)
48 204 41 ( e )
49 229 15 ( j )
5»
51
52
53
54
55
56

Amount paid to acquire/retire long-term liabilities...—
Cash dividends........... ...........— ..............------- ................
Purchase price of carrier operating property..............
Purchase price of other tangible property.............—......
Purchase price of long-term investments and advances

Net increase in sinking or other special funds................
Purchase price of acquiring treasury stock....................
Other (specify):

Total application of working capital.................................... .—.......................
Net increase (decrease) in working capital (line 42 less Line 55) (show com

putations in Schedule 309S).

■Annual report sources refer to the 1977 Annual Report R-l. For years subsequent or prior to 1977, use comparable annual report sources.
Note A.—Furnish the actual amount of depreciation and amortization expenses taken during the year. The following can be used as references:

Schedule - line Column
322 29 (b)
329 3 (b)
339 9 (b)
214 22 (J)
20« 72 (bWc)
209 73 (bMc)

Schedule I

PURPOSE

Schedule I is designed to provide the Com
mission with an indication of the carriers’ 
sources and uses of funds over th e recent 
past.

Column f—The data reported in column f 
should be based on th e 2d calendar year 
preceding th e filing of the involved sched
ule.

Column g—The data reported in column g 
should be based on the calendar year imme
diately preceding the filing of th e involved 
schedule.

INSTRUCTIONS

Schedule I should report funds flow data 
for class I carriers only. A separate Sched
ule I must be prepared for the following: (1) 
each individual class I carrier; (2) composite 
district class I carriers; (3) com posite nation
wide class I carriers, if appropriate.

The term “funds" for th e purpose of th is 
Schedule shall include all assets or financial 
resources even though a transaction may 
not directly affect cash or working capital. 
For example, the purchase of property in  
exchange for bonds or shares of stock would 
be an application of funds for investm ent in 
Property provided by the issue of securities.

Sources and uses of funds should be indi
vidually disclosed. For example, outlays for 
fixed assets should not be reported net of 
retirements.

TIME FRAME REQUIREMENTS

Column e—The data reported in column e 
should be based on the 3d calendar year 
Preceding the filing of the involved sched
ule.'

Note.—After the initial submission of data 
for Schedule I, the carriers are required to 
report only column g data.

Schedule J
Composite affiliate charges to respondents for 

services rendered

Line No. and nature of 
 ̂ service

(a)

Calender year

19— 19— 19—
(b) (c) (d)

1. Management sendees...
2. Legal services..... .........
3. Accounting services......
4. Procurement of

materials, supplies, and 
equipment.......„...... .

5. Leasing of land and
structures.__ .................

6. Leasing of equipment..
7. Miscellaneous services.
8. Total charges to

respondents...... .......... .

Schedule J  —Continued
Composite affiliate charges to respondents for 

services rendered

Calender year

service
19— 19— 19-

(a) (b) (c> (d)

9. Affiliate revenues 
derived from services 
to parties other than

10. Total affiliate 
revenues (line 8 and 
line 9 ) ............................

11. Total affiliate income 
from operations before 
income taxes................

Schedule J

PURPOSE

Schedule J is designed to facilitate an as
sessm ent of the effect on the carriers’ prof
its of transactions w ith affiliates.

Instructions

Schedule J should report affiliate data for 
class I carriers only. A separate Schedule J 
must be prepared for th e following: (1) each 
individual class I carrier; (2) com posite dis-
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trict class I carriers; (3) composite nation
wide class I carriers, if appropriate.

Affiliate transactions aggregating less 
than $30,000 need not be reported in this 
Schedule.
TUCK FRAME REQUIREMENTS (SAME AS SCHEDULE 

A)
Column b—The data reported in co lum n b 

should be based on the 3d calendar year

preceding the filing of the involved sched
ule.

Column e—The data reported in column c 
should be based on the 2d calendar year 
preceding the filing of the involved sched
ule.

Column d—The data reported in column d 
should be based on the calendar year imme

diately preceding the filing of the involved 
schedule.

Note.—After the initial subm ission of data 
for Schedule J , the carriers are required to 
report only column d data.
(Sec. 205, Pub. L. 94-210, 90 Stat. 41 (49 
U.S.C. 15a(4)).)

[171 Doc. 78-3811 Filed 2-9-78; 8:45 am]
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- proposed rules__________________
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 

give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[3410-02]
DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service 
[7 CFR Part 991]

HOPS OF DOMESTIC PRODUCTION
Proposed Salable Quantity and Allotment 

Percentage for the 1978-79 Marketing Year
AGENCY: Agricultural Marketing 
Service, USDA.
ACTION: Proposed rule.
SUMMARY: This rule would establish 
the quantity of hops that may be 
freely marketed from the 1978 crop. 
The action is taken under the market
ing order for domestic hops to pro
mote orderly marketing conditions.
DATE: Comments due February 28, 
1978.
ADDRESSES: Comments should be 
sent to: Hearing Clerk, Room 1077, 
South Building, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
Two copies of all written materials 
should be submitted, and they shall be 
made available for public inspection at 
the office of the Hearing Clerk during 
regular business hours.
FOR FURTHER INFORMATION 
CONTACT:

Charles R. Brader, 202-447-6393.
SUPPLEMENTAL INFORMATION: 
The proposed salable quantity and al
lotment percentage would be estab
lished in accordance with the provi
sions of Marketing Order No. 991, as 
amended (7 CFR Part 991), regulating 
the handling of hops of domestic pro
duction, effective under the Agricul
tural Marketing Act of 1937, as 
amended (7 U.S.C. 601-674). The pro
posal was recommended by the Hop 
Administrative Committee.

The proposed salable quantity and 
allotment percentage for the ensuing 
Daarketing year are based upon a rec
ommendation of the Committee made 
at its meeting of January 17, 1978, and 
the following estimates for the mar
keting year beginning August 1, 1978.

Total domestic consumption of 
»5*500,000 Pounds of hops;

(2) Minus imports of 11,500,000 
Pounds of hops to result in domestic 
consumption of U.S. hops of 24,000,000 
Pounds;
nJfl- total U.S. exports of

pounds of hops to equal
hops-0’000 pounds total usage of u -s -

(4) Plus 2,500,000 pounds to adjust 
for weight loss for hops processed into 
pellets and extract;

(5) Plus an adjustment of 4,770,000 
pounds to provide for adequate sup
plies should some producer allotments 
not be fully produced.

Under the proposal, the salable 
quantity during the 1978-79 marketing 
year would be 60,270,000 pounds.

The proposed salable percentage of 
100 percent is computed by subtract
ing from this salable quantity 
1,000,000 pounds for additional allot
ment bases for hops of the Fuggle va
riety pursuant to §§ 991.38(b) and 
991.138(c) and dividing the remainder 
by 59,270,000 pounds, the total of all 
allotment bases less the 1,000,000 
pounds additional allotment bases for 
Fuggle variety hops.

The proposal is as follows:
§ 991.216 Allotm ent percentage and sal

able quantity for hops during the mar
keting year beginning August 1,1978.

The allotment percentage during the 
marketing year beginning August 1, 
1978, shall be 100 percent, and the sal
able quantity shall be 60,270,000 
pounds.

Dated; February 7, 1978.
Charles R . B rader, 

Deputy Director, 
Fruit and Vegetable Division.

[FR Doc. 78-3824 Filed 2-9-78; 8:45 am]

[3128-01]
DEPARTMENT OF ENERGY

■ Office of Conservation and Solar Application 
[10 CFR Tart 1010]

ELECTRIC AND HYBRID VEHICLE RESEARCH, 
DEVELOPMENT, AND DEMONSTRATION 
PROJECT

Proposed Rulemaking and Public Hearing 
Regarding Performance Standards

AGENCY: Department of Energy. 
ACTION: Proposed rule.
SUMMARY: The Department of 
Energy is proposing to amend its regu
lations in order to prescribe perfor
mance standards for electric and 
hybrid vehicles to be purchased or 
leased for a demonstration program 
under the Electric and Hybrid Vehicle 
Research, Development and Demon
stration Act of 1976. This proposal is 
intended to solicit comments before

the performance standards are pre
scribed.
DATES: Comments by March 17, 1978, 
4:30 p.m.; requests to speak by Febru
ary 27, 1978, 4:30 p.m.; statements by 
March 7, 1978, 4:30 p.m.; hearing to be 
held on March 9, 1978 at 9:30 a.m.
ADDRESSES: Comments, requests to 
speak at the hearing and statements 
to: Regulations Management, Room 
2214, Box RR, Department of Energy, 
2000 M Street NW., Washington, D.C. 
20461. Hearing location: Room 3000-A, 
12th and Pennsylvania Avenue NW., 
Washington, D.C. 20461.
FOR FURTHER INFORMATION 
CONTACT:

Charles E. Pax, (Office of Conserva
tion and Solar Applications), 20 Mas
sachusetts Avenue NW., Washing
ton, D.C. 20545, 202-376-4893.
Robert C. G illette, (Hearing Proce
dures), 2000 M Street NW., Room 
222A, Washington, D.C. 20461, 202- 
566-9833.

Supplementary Information

A. BACKGROUND

Section 4(a) of the Electric and 
Hybrid Vehicle Research, Develop
ment, and Demonstration Act of 1976 
(Act) (Pub. L. 94-413) requires the 
Energy Research and Development 
Administration t (ERDA) to establish 
the Electric and Hybrid Vehicle Re
search, Development, and Demonstra- 
tioon Project. Section 4(c) of the Act 
gives ERDA, as a management objec
tive of the project, specific responsibil
ity to “conduct demonstration projects 
with respect to the feasibility of com
mercial electric and hybrid vehicles 
* * Section 7(b)(1) of the Act re
quires ERDA to “promulgate rules es
tablishing performance standards for 
electric and hybrid vehicles to be pur
chased or leased pursuant to subsec
tion (c)(1) (acquisition of vehicles for 
demonstrations )J’

The Department of Energy (DOE) 
became responsible for carrying out 
the functions of ERDA under the Act, 
pursuant to section 301 of the Depart
ment of Energy Organization Act 
(Pub. L. 95-91). Pursuant to section 
7(b) of the Act, DOE proposes to 
amend Chapter X of Title 10, Code of 
Federal Regulations, in order to pre
scribe performance standards for elec
tric and hybrid vehicles to be pur
chased or leased for use in the demon
stration projects to be conducted by 
DOE under section 7 of the Act.
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As required by section 7(a) of the 
Act, DOE, through an interagency 
agreement with the National Aeronau
tics and Space Administration 
(NASA), developecKdata characterizing 
the present state-of-the-art respecting 
electric and hybrid vehicles to serve as 
baseline data to be utilized to assist in 
establishing the performance stan
dards. Track and dynomometer tests 
were conducted to obtain performance 
data on a representative number of 
electric and hybrid vehicles. Informa
tion relative to user experience was 
collected from fleet operators, individ
ual owners and domestic as well as for
eign manufacturers of electric vehi
cles. Data on performance and phys
ical characteristics of many vehicles 
were obtained from manufacturers 
and the available literature. This in
formation was compiled and evaluated 
in the report CONS/1011-1, NASA 
TM-73756, State-of-the-Art Assess
ment of Electric and Hybrid Vehicles. 
This report is available as provided for 
later in this notice.

The information developed by NASA 
was used by private contractors, along 
with information obtained by the con
tractors themselves, in developing and 
recommending electric and hybrid ve
hicle performance standards for DOE. 
Interim reports on the work of the 
contractors, Arthur D. Little, Inc. 
(DAL) and General Research Corp. 
(GRC), were presented at the Fourth 
International Symposium on Auto
motive Propulsion Systems in Wash
ington, D.C. during April 1977. The 
final reports of ADL (SAN/1335-1, 
Recommended Performance Stan
dards for Electric and Hybrid Vehi
cles) and GRC (SAN/1215-1, Electric 
and Hybrid Vehicle Performance and 
Design Goal Determination Study) 
were reviewed and evaluated for DOE 
by the Society of Automotive Engi
neers (SAE) in CONS/5053, Final 
Report: Evaluation and Recommenda
tion of Electric and Hybrid Vehicle 
Performance Standards. These reports 
are available as provided for later in 
this notice.

There was generally close agreement 
between the recommendations of ADL 
and GRC and those contained in 
SAE’s review and critique. SAE did, 
however, recommend that no standard 
be proposed for the number of passen
gers or cargo carrying capacity which 
it believed should be determined by 
the manufacturers based on the mar
ketplace. SAE also declined to recom
mend standards for energy consump
tion, for agricultural vehicles, and for 
hybrid vehicles due to its stated lack 
of sufficient test data or background 
information at its disposal in these 
areas.

By notice of September 26, 1977 (42 
FR 53630, October 3, 1977), ERDA in
vited written public comments and rec
ommendations with respect to the

standards recommended by the con
tractors. The September 26 notice re
ferenced 10 CFR Part 791, an ERDA 
Code of Federal Regulations citation 
already encompasing the Electric and 
Hybrid‘Vehicle Research Development 
and Demonstration Project’s proposed 
loan guarantee program. With the for
mation of DOE, DOE is proposing the 
performance standards in a separate 
chapter and part of Title 10 of the 
Code of Federal Regulations, Chapter 
X, Part 1010.

Eight comments were received from 
the public, including the battery in
dustry, electric vehicle and compo
nents manufacturers and individual 
citizens. Several expressed the view 
that standards should be kept at a 
minimum, for this emerging technol
ogy. Several expressed the view that 
the standards should allow top speeds 
of only 30 to 40 miles per hour (48 to 
64 km /h) while others recommended 
standards requiring sustained cruise 
capability of 55 miles per hour (88 
km /h) with acceleration and size char
acteristics similar to subcompact vehi
cles with internal combustion engines. 
The comments expressed a general 
desire for higher vehicle range with 
some recommending ranges of over 
100 miles (160 km) while still requiring 
an inexpensive vehicle. The public 
comments showed general agreement 
with the desire for safety comparable 
to that found in other vehicles. Spe
cial hazards associated with the elec
tric vehicle battery (such as shock, ex
plosions and shorts) were also suggest
ed as appropriate for new safety stan
dards.

B. DEVELOPMENT OF THE STANDARDS

As required by section 7(b)(1) of the 
Act, the proposed standards have been 
developed taking into account factors 
of energy conservation, urban traffic 
characteristics, patterns of use for 
“second” vehicles, consumer prefer
ences, maintenance needs, battery re
charging characteristics, agricultural 
requirements, materials demand and 
their ability to be recycled, vehicle 
safety and insurability, costs, the best 
current state-of-the-art and reasonable 
estimates as to the near-term future 
state-of-the-art, and other relevant 
considerations. The factors and con
siderations have been taken into ac
count by the contractors in their re
ports and by DOE in the entire pro
cess of development of performance 
standards.

In developing the standards, factors 
affecting energy use and conservation 
were analyzed and appropriate trade
offs were made between the standards 
and energy conservation. Surveys and 
interviews with consumers, urban 
planners, traffic managers and insur
ance professionals produced informa
tion on use patterns of “second” vehi
cles, urban traffic characteristics, con

sumer preferences, costs, safety, and 
maintenance and insurance consider
ations. A review of the relevant litera
ture, examination and testing of 
actual vehicles and discussions with in
dustry and other experts contributed 
to development of standards based on 
the best current state-of-the-art and 
reasonable estimates as to the near- 
term future state-of-the-art and, in 
particular, provided information rel
evant to battery recharging character
istics and other component and sub
system characteristics, costs, materials 
demand and their ability to be recy
cled, and other relevant consider
ations. Agricultural requirements and 
possibilities of applying vehicles to ag
ricultural uses were considered in con
sultation with personnel from the De
partment of Agriculture, agricultural 
colleges and other knowledgeable indi
viduals.

Section 7(b)(1) of the Act also re
quires that DOE, in developing the 
standards, “consult with appropriate 
experts concerning design needs for 
electric and hybrid vehicles which are 
compatible with long-range urban 
planning, traffic management and ve
hicle safety,” and section 5(a) requires 
that DOE, in carrying out the project, 
consult and coordinate with the De
partment of Transportation (DOT) 
concerning any functions of DOE, 
under the Act relating to regulatory 
activities or other DOT responsibil
ities, including safety and programs. 
DOE, in considering questions of com
patibility of design needs, has consult
ed with contractor personnel and 
other experts in long-range urban 
planning, traffic management and ve
hicle safety. Extensive consultation 
and coordination has been carried out 
with DOT including the National 
Highway Traffic Safety Administra
tion and the Transportation Systems 
Center in determiing the applicability 
of safety and damageability standards 
to electric and hybrid vehicles. This 
has included cooperation in conduct
ing tests and obtaining and evaluating 
vehicle data and in reviewing contrac
tor draft recommendatioris.

C. THE PROPOSED PERFORMANCE 
STANDARDS

The performance standards pro
posed today, as required, by section 
7(b)(2) of the Act, represent the mini
mum level of performance which is re
quired for vehicles to be considered for 
use in the electric and hybrid vehicle
demonstrations. These initial stan
dards have been set at the levels 
which DOE has determined are neces
sary to promote the acquisition ana 
use of such vehicles for transportation 
purposes within the capability (deter" 
mined by DOE) of electric and h y b rid  
vehicles. Section 7(b)(3) requires DOE 
to revise these standards periodically 
as the state-of-the-art improves, ana
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not later than six months prior to the 
date for contracts for the purchase of 
advanced electric or hybrid vehicles.

The performance standards only 
specify minimum levels of perfor
mance, and these minimum standards 
do not represent the sole basis for ac
ceptability of vehicles for demonstra
tion. DOE, as part of its solicitation 
and selection process, may specify 
varying priorities for increased perfor
mance levels and additional consider
ations within and among the designat
ed categories in order to provide a 
broad spectrum of vehicles that best 
meet the needs of the program. Those 
vehicles meeting the minimum perfor
mance standards will be eligible to be 
considered for selection using evalua
tion criteria which may include con- 
sumer/user needs and preferences, re
liability, durability, maintainability, 
safety, passenger and cargo capacity, 
energy use, noise, costs, warranties, 
and other qualitative factors which 
will provide the project to the extent 
practicable, pursuant to section 7(c)(1) 
of the Act, with demonstration vehi
cles which represent a cross-section of 
the available technologies and types of 
uses. DOE has adopted the recommen
dations of DOT (in its report on its 
study of the applicability of safety 
standards and regulations to electric 
and hybrid vehicles pursuant to sec
tion 13(d) of the Act) and DOE’s con
tractors that electric and hybrid vehi
cles comply with all applicable Federal 
regulations for safety, crashworthi
ness, damageability, crash avoidance 
and hazards. In addition, DOE accept
ed the recommendation of certain ad
ditions to these requirements. It is also 
proposed that vehicle emissions levels 
comply with Federal regulations.

Other proposed minimum perfor
mance standards are substantially less 
than the performance capabilities of 
conventional vehicles and represent 
compromises between user needs, the 
capabilities of existing vehicles, pro
jected capabilities of near-term future
vehicles, benefits and costs. Proposed 
1£inunum dynamic performance re
quirements such as acceleration, gra- 
deability and top speed are quite low 
in order to permit latitude in achiev
ing higher range and lower overall ve
hicle costs. Proposed minimum ranges 
|or the electric vehicles are quite low 
in general agreement with contractor 
recommendations to permit tradeoffs, 
Particularly with respect to costs for 
those missions having low range 
nemand. The proposed minimum  
th fid vehlcle range is greater than 
mat of the electric vehicle since the 
nse of non-electrical propulsion energy 
nould permit substantially increased 
*nge. ^  upper 0f non-electrical 

r'¡fusion energy is proposed for 
nynnd vehicles to insure that there is 

some minimum substitution of 
eiectric energy for petroleum. The

PROPOSED RULES

proposed upper lim it on non-electrical 
energy, which can be used by a hybrid 
vehicle was derived by considering the 
fuel consumption characteristics of 
heat engine propulsion systems and 
the substitution capability of stored 
electrical energy. The amount of sub
stitution beyond the minimum may re
ceive further consideration in selecting 
vehicles for demonstration. Proposed 
recharge time and recharge control re
flects the minimum judged to be con
sistent with daily vehicle use.

Proposed battery life minimum 
levels were selected in general agree
ment with contractor recommenda
tions and what was judged to be 
achievable with available technology. 
Considerable improvement above the 
m inim um values are desired. A passen
ger heater was judged to be required 
to be available as an option with the 
adequacy of such a heater to be con
sidered in final vehicle selection. An 
odometer and state-of-charge meter 
were judged to be necessary for rea
sonable vehicle use.

Vehicle capacity, costs and electric 
energy use standards are not proposed 
due to the wide variability among ve
hicles and vehicle missions. Setting 
m inimum  standards which would rep
resent true limiting values for the 
wide spectrum of vehicles and missions 
was judged to be counterproductive to 
bringing forth the best capability for 
each particular application. Therefore, 
capacity, costs, electric energy con
sumption and other performance char
acteristics for which no minimum level 
has been proposed will be evaluated, if 
at all, on a comparative basis in the se
lection of demonstration vehicles from 
among those, meeting the minimum 
performance standards.

The proposed regulation establishes 
Electric Vehicle Test Procedure—SAE 
J227a as the applicable test conditions 
and procedures for determining the 
levels of performance for those catego
ries for which performance standards 
have been set. This is an SAE recom
mended practice establishing uniform 
conditions and procedures for testing 
electric battery powered vehicles 
which are capable of being operated 
on public $,nd private roads, and it is 
proposed for use with the standards 
since it is regarded as the most appro
priate test procedure which is publicly 
available and in use and which will 
perm it' cross-comparisons on a 
common basis.

The standards involve the use of 
SAE J227a test procedure and termin
ology with respect to acceleration, gra- 
deability at speed, gradeability limit, 
range and energy, and indirectly for 
other standards through definitions 
standardizing methods of obtaining a 
set battery condition (such as 80 per
cent discharged specified in the stan
dard on recharge time and battery 
life). A copy of SAE J227a is included

5843

as an appendix to the SAE report on 
recommended standards mentioned 
above.

D. PUBLIC HEARING AND WRITTEN 
COMMENT PROCEDURES

1. Written Comments. Interested 
persons are invited to participate in 
this rulemaking by submitting data, 
views or arguments with respect to the 
proposed performance standards. 
Comments should be submitted to the 
address indicated in the addresses sec
tion of this preamble and should be 
identified on the outside of the enve
lope and on documents submitted to 
DOE with the designation “Electric 
and Hybrid Vehicle—Proposed Perfor
mance Standards.” Fifteen copies 
should be submitted. All comments re
ceived by March 17, 1978, before 4:30 
p.m., e.d.t., and all other relevant in
formation, will be considered by DOE 
before final action is taken on the pro
posed regulations.

Any information or data considered 
by the person furnishing it to be confi
dential must be so identified and sub
mitted in writing, one copy only. DOE 
reserves the right to determine the 
confidential status of the information 
or data and treat it according to its de
termination.

2. Public Hearing.—(a) Request pro
cedures. The time and place of the 
public hearing are indicated in the 
dates and address sections of this pre
amble. The hearing will be continued, 
if necessary, on March 10, 1978.

DOE invites any person who has an 
interest in the proposed rulemaking 
issued today, or who is a representa
tive of a group or class of persons that 
has an interest in today’s proposed ru
lemaking, to make a written request 
for an opportunity to make an oral 
presentation. Such a request should be 
directed to the address indicated in 
the address section of this preamble 
and must be received before 4:30 p.m. 
on February 27, 1978. Such a request 
may be hand delivered to such ad
dress, between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. A 
request should be labeled both on the 
document and on the envelope “Elec
tric and Hybrid Vehicles—Proposed 
Performance Standards.”

The person making the request 
should briefly describe the interest 
concerned; if appropriate, state why 
she or he is a proper representative of 
a group or class of persons that has 
such an interest; and give a concise 
summary of the proposed oral presen
tation and a telephone number where 
she or he may be contacted through 
the day before the hearing.

DOE will notify, before 4:30 p.m.,
e.d.t., March 1, 1978, each person se
lected to appear at the hearing. Each 
person selected to be heard must 
submit 50 copies of her or his state
ment to the address and by the date
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given in the addresses and dates sec
tion of this preamble.

b. Conduct of Hearings. DOE re
serves the right to select the persons 
to be heard at this hearing, to sched
ule their respective presentations and 
to establish the procedures governing 
the conduct of the hearing. The 
length of each presentation may be 
limited, based on the number of per
sons requesting to be heard.

A DOE official will be designated to 
preside at the hearing. This will not be 
a judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of the persons 
presenting statements. Any decision 
made by DOE with respect to the sub
ject matter of the hearing will be 
based on all information available to 
DOE. At the conclusion of all initial 
oral statements, each person who has 
made an oral statement will be given 
the opportunity if she or he so desires, 
to make a rebuttal statement. The re
buttal statements will be given in the 
order in which the initial statements 
were made and will be subject to time 
limitations.

Any interested person may submit 
Questions to be asked of any person 
making a statement at the hearing to 
the address indicated above for re
quests to speak before 4:30 p.m., e.d.t., 
February 27,1978. DOE will determine 
whether the question is relevant, and 
whether the time limitations permit it 
to be presented for answer.

Any person who wishes to ask a 
question at the hearing may submit 
the question, in writing, to the presid
ing officer. The presiding officer, will 
determine whether the question is rel
evant, and whether the time limita
tions permit it to be presented for 
answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of
ficer.

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 
be retained by DOE and made avail
able for inspection at the DOE Free
dom of Information Office, Room 
2107, Federal Building, 12th and Penn
sylvania Avenue NW., Washington, 
D.C., between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 
Any person may purchase a copy of 
the transcript from the reporter. Also 
available for inspection at the DOE 
Freedom of Information Office are 
the NASA, ADL, GRC and SAE re
ports. A copy of these reports may be 
obtained from the Office of Electric 
and Hybrid Vehicle Systems, Depart
ment of Energy, 20 Massachusetts 
Avenue NW., Washington, D.C. 20545. 
Additional copies of these-reports may 
be obtained from the National Techni
cal Information Service, U.S. Depart-
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ment of Commerce, 5282 Port Royal 
Road, Springfield, Va. 22121.

E. ENVIRONMENTAL AND INFLATIONARY 
REVIEW

In compliance with the National En
vironmental Policy Act of 1969 
(NEPA), DOE has prepared a draft 
Environmental Development Plan 
(EDP) that identifies the potential en
vironmental, ecological, social/eco- 
nomic, health, safety, and natural re
source issues associated with the 
entire electric and hybrid vehicle pro
ject. Information contained within the 
EDP provides a status of the potential 
environmental problems and outlines 
in detail a plan for resolving these 
problems. As an environmental plan
ning document, the EDP sets forth a 
schedule for responding to NEPA com
pliance. The first milestone on the 
schedule calls for the preparation of 
an environmental impact assessment 
(EIA). The EIA will identify all envi
ronmental impacts (physical environ
ment, ecological, socioeconomic, 
health, safety, and resource) resulting 
directly and indirectly from the pro
ject. It will also identify the state of 
knowledge about the severity of the 
impacts and estimate the time and 
amount of research necessary to char
acterize the impacts. The EIA is sched
uled to be completed in late 1979.

The proposed rule has been reviewed 
in accordance with Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular No. A-107 
and has been determined not to be a 
major proposal requiring evaluation of 
its economic impact as provided for 
therein.
(Electric and Hybrid Vehicle Research, De
velopm ent and Dem onstration Act of 1976, 
Pub. L. 94-413; Energy Reorganization Act 
of 1974, Pub. L. 93-438; Department of 
Energy Organization Act, Pub. L. 95-91.)

In consideration of the foregoing, it 
is proposed to amend Chapter X of 
Title 10, Code of Federal Regulations, 
by establishing Part 1010, as set forth 
below.

Issued in Washington, D.C., Febru
ary 6, 1978.

W illiam  P . D a v is, 
Deputy Director 

of Administration.
Chapter X of Title 10, Code of Fed

eral Regulations, is amended by estab
lishing Part 1010 as follows:

Subpart A—General Provisions

§ 1010.1 Purpose and scope.
This part contains performance 

standards for electric and hybrid vehi
cles required to be prescribed by the 
Department of Energy pursuant to 
section 7(b)(1) of the Act.
§ 1010.2 Definitions.

As used in this part—

"Act means the Electric and Hybrid 
Vehicle Research, Development and 
Demonstration Act of 1976 (Pub L 
94-413, 90 Stat. 1263 et seq.).

"Commercial vehicle" means a vehi
cle other than a personal use vehicle.

"Electric vehicle" means a vehicle 
which is powered by an electric motor 
drawing current from rechargeable 
storage batteries, fuel cells, or other 
portable sources of electrical current, 
and which may include a non-electri- 
cal source of power designed to charge 
batteries and components thereof.

"Hybrid vehicle” means a vehicle 
propelled by a combination of an elec
tric motor and an internal combustion 
engine or other power source and com
ponents thereof.

“Personal use vehicle" means a vehi
cle designed to carry ten persons or 
less and which is designed and primar
ily used for transporting the vehicle 
operator and passengers.

"Vehicle” means an electric or 
hybrid vehicle.

“Vital accessories” means head
lights, taillights, windshield wipers, 
windshield defroster, defroster blow
ers, and heater blowers.
§ 1010.3 Test conditions and procedures.

The conditions and procedures in 
Electric Vehicle Test Procedure—SAE 
J227a, as revised February 1976, of the 
Society of Automotive Engineers, shall 
be used to determine the levels of per
formance of vehicles for those catego
ries for which m inim um levels of per
formance are prescribed in Subpart B.
§ 1010.4 Units.

The units and unit symbols and ab
breviations used in this part are those 
of the International System of Units 
(Systeme International) or SI as estab
lished by the General Conference of 
Weights and Measures in 1960 and in
terpreted and modified for the United 
States pursuant to the U.S. Depart
ment of Commerce notice on the In
terpretation and Modification of the 
International System of Units for the 
United States (41 FR 54018, December 
10,1976).

Subpart B— Minimum Levels of Performance

§ 1010.10 Minimum levels o f performance 
for personal use vehicles.

The following minimum levels of 
performance are required with respect 
to any personal use vehicles purchased 
or leased pursuant to section 7(c) of 

A ct
(a) Acceleration. The time required 

to accelerate from rest to 50 km/n 
shall not exceed 12s.

(b) Gradeability at speed. The grade 
which can be traversed up at 25 km/n 
shall be at least 15 percent.

(c) Gradeability limit. The grade on 
which the vehicle can start and climn 
for 20s either backward or forward 
shall be no less than 20 percent.
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(d) Forward speed capability. The 
speed which can be maintained for 
five minutes shall be 88 km/h.

(e) Range. The distance which the 
vehicle can be operated with vital ac
cessories on or equivalent shall be:

(1) For an electric vehicle, at least 50 
km on the SAE J227a/C cycle, and

(2) For a hybrid vehicle, at least 200 
km on the SAE J227a/C cycle.

(f) Battery recharge time. The bat
tery shall be capable of being fully re
charged from 80 percent discharge in 
lOh or less from 110V or 220V AC by 
use of an on-board charger.

(g) Recharge control. The vehicle 
shall have a recharge control which is 
adequate to meet the requirements of 
energy, life, maintenance and safety.

(h) Energy consumption. (1) For an 
electric vehicle, the maximum amount 
of non-electrical energy consumed 
shall be that used for operation of the 
accessories only.

(2) For a hybrid vehicle, non-electri
cal energy consumed shall not exceed 
1.3 MJ/km and shall also not exceed 
75 percent of total energy consumed 
for propulsion and vital accessories, 
based on being fully loaded on a driv
ing schedule of 33 km on SAE J227a/C 
cycle plus 33 km at 75 km /h (higher 
heating value of gasoline taken as 32.7 
MJ/L) and with vital accessories on.

(i) Battery life. The vehicle shall be 
capable of 75 percent of its required 
range with the battery fully charged 
and 100 percent of its required accel
eration and grade capabilities with the 
battery from fully charged to 80 per
cent discharged after 15,000 km or 12 
months of normal use.

(j) State-of-charge meter. The vehi
cle shall have a state-of-charge meter 
for the propulsion battery system.

(k) Odometer. The vehicle shall 
have an odometer.

(l) Passenger comfort heater. The 
vehicle shall have a passenger comfort 
heater available as an option.

(m) Documentation. Adequate user 
manuals, maintenance (service) man
uals and parts lists shall be provided.

(n) Emissions. The vehicle ( shall 
comply with all applicable Federal 
emissions regulations for motor vehi
cles.

<o) Safety, crashworthiness, dam 
geability, crash avoidance and hazarc 

'^.The vehicle shall comply with i 
applicable Federal regulations f 
motor vehicles concerning safet 
crashworthiness, damageability, craj 
avoidance and hazards, unless a waiv 
or modification is obtained from tl 
departm ent of Transportation.

Until the Department of Trar 
Portation issues regulations whi< 
cover the same subjects, the vehic 
nail also have the following perfc 

manee characteristics.
, ,The electric propulsion circi 
nail be electrically isolated fro 

cle conc*uc^ve Portions of the vel

(ii) The vehicle shall be capable of 
undergoing the test procedure of Fed
eral Motor Vehicle Safety Standard 
208 and 301 with all battery materials 
remaining outside the passenger com
partment.

(iii) The vehicle's battery caps shall 
be of the “explosive proof” type,

(iv) Ventilation shall be adequate 
within the battery compartment to 
maintain the concentration of hydro
gen below 4% by volume during vehi
cle operation (including charging and 
system malfunctions).

(v) The vehicle shall have a device 
which provides for the positive discon
nection of the battery and which is op
erable from the normal operator posi
tion.

(vi) The vehicle shall not be dam
aged or present a hazard due to being 
parked for up to 8 hours or operated 
in normal weather and temperatures 
within — 25°C to 50°C.
§ 1010.11 Minimum levels o f performance 

for comm ercial vehicles.
The following minimum levels of 

performance are required with respect 
to any commercial vehicles purchased 
or leased pursuant to section 7(c) of 
the Act.

(a) Acceleration. The time required 
to accelerate from rest to 50 km /h 
shall not exceed 15s.

(b) Gradeability at speed. The grade 
which can be traversed up at 25 km /h 
shall be at least 15%.

(c) Gradeability limit. The grade on 
which the vehicle can start and climb 
for 20s either backward or forward 
shall be no less than 20%.

(d) Forward speed capability. The 
speed which can be maintained for 
five minutes shall be 75 km/h.

(e) Range. The distance which the 
vehicle can be operated with vital ac
cessories on or equivalent shall be—

(1) For an electric vehicle, at least 50 
km on the SAE J227 a/B  cycle, and

(2) For a hybrid vehicle, at least 200 
km on the SAE J227 a/B  cycle. ....

(f) Battery recharge time. The bat
tery shall be capable of being fully re
charged from 80 percent discharge in 
lOh or less.

(g) Recharge Control. The vehicle 
shall have a recharge control which is 
adequate to meet the requirements of 
energy, life, maintenance and safety.

(h) Energy consumption. (1) For an 
electric vehicle, the maximum amount 
of non-electrical energy consumed 
shall be that used for operation of the 
accessories only.

(2) For a hybrid vehicle, non-electri
cal energy consumed shall not exceed 
9.8 kJ/kmkg of cargo and shall also 
not exceed 75% of total energy con
sumed for propulsion and vital acces
sories, based on being fully loaded on a 
driving schedule of 100 km on SAE 
J227 a/B  cycle, the cargo not includ
ing the operator, and with vital acces
sories on.

(i) Battery life. The vehicle shall be 
capable of 75% of its required range 
with the battery fully charged and 
100% of its required acceleration and 
grade capabilities with the battery 
from fully charged to 80% discharged 
after 15,000 km or 12 months of 
normal use.

(j) State-of-charge meter. The vehi
cle shall have a state-of-charge meter 
for the propulsion battery system.

(k) Odometer. The vehicle shall 
have an odometer.

(l) Passenger comfort heater. The 
vehicle shall have a passenger comfort 
heater available as an option.

(m) Documentation. Adequate user 
manuals, maintenance (service) man
uals and parts lists shall be provided.

(n) Emissions. The vehicle shall 
comply with all applicable Federal 
emissions regulations for motor vehi
cles.

(o) Safety, crashworthiness, dama
geability, crash avoidance and hazards.

(1) The vehicle shall comply with all 
applicable Federal regulations for 
motor vehicles concerning safety, 
crashworthiness, damageability, crash 
avoidance and hazards, unless a waiver 
or modification is obtained from the 
Department of Transportation.

(2) Until the Department of Trans
portation issues regulations which 
cover the same subjects, the vehicle 
shall also have the following perfor
mance characteristics.

(i) The electric propulsion circuit 
sliall be electrically isolated from 
other conductive portions of the vehi
cle.

(ii) The vehicle shall be capable of 
undergoing the test procedure of Fed
eral Motor Vehicle Safety Standards 
208 and 301 with all battery materials 
remaining outside the passenger com
partment.

(iii) The vehicle's battery caps shall 
be of the “explosive proof” type.

(iv) Ventilation shall be adequate 
within the battery compartment to 
maintain the concentration of hydro
gen below 4% by volume during vehi
cle operation (including charging and 
system malfunctions).

(v) The vehicle shall have a device 
which provides for the positive discon
nection of the battery and which is op
erable from the normal operator posi
tion.

(vi) The vehicle shall not be dam
aged or present a hazard due to being 
parked for up to 8 hours or operated 
in normal weather and temperatures 
within —25°C. to 50° C.

[FR Doc. 78-3806 Filed 2-9-78; 8:45 am]
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[8025-01]
SMALL BUSINESS ADMINISTRATION

[13 CFR Part 121]
SMALL BUSINESS SIZE STANDARDS

Definition of Small Business for Purpose of
SBA Loans for Radio and Television Broad
casting

AGENCY: Small Business Administra
tion.
ACTION: Proposed ruler'
SUMMARY: This is a proposal to set a 
size standard for small radio and tele
vision broadcasting firms to receive 
Small Business Administration finan
cial assistance. This rule is necessary 
because there currently is no size stan
dard for these industries. It is intend
ed to result in the establishment of eli
gibility criteria for small radio and TV 
firms for SBA assistance.
COMMENT DATE: Comments must 
be received by March 13,1978.
ADDRESS COMMENTS TO: Direc
tor, Size Standards Division, Small 
Business Administration, 1441 L Street 
NW., Washington, D.C. 20416.
FOR FURTHER INFORMATION 
CONTACT:

Harvey D. Bronstein, 202-653-6373.
SUPPLEMENTARY INFORMATION: 
In the past, the Small Business Ad
ministration did not make loans to 
firms engaged in the dissemination of 
ideas. The purpose of this policy was 
to avoid giving the appearance of Gov
ernment influence oh the exercise of 
freedom of speech.

On November 10 and 25, 1977, the 
SBA published in the F ed era l  R e g is 
t e r  a proposed rule to make financial 
assistance available to purchase exist
ing, or to construct new, radio and 
television broadcasting firms. The pro
posal was motivated by a desire to 
help “small business concerns owned 
and controlled by socially or economi
cally disadvantaged persons,” al
though asistance would not be limited 
to such firms. This proposal was 
adopted as a final rule on January 19,
1978.

Analysis.of these two industries re
veals a concentrated market structure 
with the top 1 percent of radio firms 
controlling 68 percent of sales and the 
top 1 percent of TV firms controlling 
66 percent of that industry’s sales. 
The 1976 average firm size in radio 
was $1 million annual sales and in TV, 
$8.4 million. Combined revenues for 
the radio and TV industries in 1976 
were $7 billion.

In establishing a size standard for fi
nancial assistance, we considered the 
profitability of the industries. Rate of 
return on sales before taxes in 1976 
was 7 percent for radio and 25 percent 
for the TV industry. These factors are

important because they indicate in
vestment attractiveness, an important 
consideration in providing financial as
sistance.

We estimate that a size standard of 
$2 million annual revenues will include 
95 percent of radio and 63 percent of 
TV firms: a $5 million standard will in
clude 99 percent of radio and 85 per
cent of TV firms. For the reasons of 
market structure and rate of return, 
we propose a $2 million size standard 
for radio and a $5 million standard for 
TV broadcasting firms.

This proposal would be implemented 
by amending Part 121 of Chapter I, 
Title 13, of the Code of Federal Regu
lations by:

Revising § 121.3-10 by adding a new 
paragraph (1) to read as follows:
§ 121.3-10 Definition of small business for 

SBA loans.

* * * * *
(1) Communications, (1) Any firm 

primarily engaged in radio broadcast
ing is small if its annual receipts do 
not exceed $2 million.

(2) Any firm primarily engaged in tele
vision broadcasting is small if its 
annual receipts do not exceed $5 mil
lion.

Dated: February 2, 1978.
P a t r ic ia  M . C l o h e r t y , 

Deputy Administrator.
IFR Doc. 78-3788 Filed 2-9-78; 8:45 am]

[6750-01]
FEDERAL TRADE COMMISSION

[16 CFR Part 13]
IFile No. 742 3130]

INSILCO CORP. ET AL.
Consent Agreement With Analysis To Aid 

Public Comment
AGENCY: Federal Trade Commission.
ACTION: Provisional consent agree
ment.
SUMMARY: In settlem ent of alleged 
violations of federal law prohibiting 
unfair .acts and practices and unfair 
methods of competition, this provi
sionally accepted consent order, 
among other things, would require a 
Meriden, Conn., distributor of pre-cut 
housing products and its subsidiary to 
cease misrepresenting or failing to 
make relevant disclosures with regard 
to product assembly, delivery costs, 
legal building requirements, need for 
skilled building tradesmen, mortgage 
liens, and cancellation rights—in Span
ish, if applicable. The order further re
quires the firm to acknowledge and re
solve complaints in a prescribed 
manner. Additionally, the firm must 
cease failing to provide consumers, in

connection with the extension of 
credit, such material disclosures as re
quired by Federal Reserve Board reeu- 
lations.
DATE: Comments must be received on 
or before April 10,1978.
ADDRESS: Comments should be di
rected to: Office of the Secretary, Fed
eral Trade Commission, 6th and Penn
sylvania Avenue NW., Washington. 
D.C. 20580.
FOR FURTHER INFORMATION 
CONTACT:

Paul Turley, Director, Chicago Re
gional Office, Federal Trade Com
mission, 55 East Monroe Street, 
Suite 1437, Chicago, 111. 60603, 312- 
353-4423.

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 6(f) of the FTC 
Act, 38 Stat. 721. 15 U.S.C. 46 and 
§ 2.34 of the Commission’s rules of 
practice (16 CFR 2.34), notice is 
hereby given that the following con
sent agreement containing a consent 
order to cease and desist and an expla
nation thereof, having been filed with 
and provisionally accepted by the 
Commission, has been placed on the 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be avail
able for inspection and copying at its 
principal office in accordance with 
§4.9(b)(14) of the Commission’s rules 
of practice (16 CFR 4.9(b)(14)).

[File No. 742 3130]
I n s il c o  C o r p ., and  M il e s  H om es, Inc.
AGREEMENT CONTAINING CONSENT ORDER 

TO CEASE AND DESIST
The Federal Trade Commission, 

having initiated an investigation of 
certain acts and practices of Insilco 
Corp., a corporation, and Miles Homes, 
Inc., a corporation, and it now appear
ing that said corporations, hereinafter 
sometimes referred to as proposed re
spondents, are willing to enter into an 
agreement containing an order to 
cease and desist from the use of the 
acts and practices being investigated.

It is hereby agreed by and between 
Insilco Corp. and Miles Homes, Inc., 
by their duly authorized officers, and 
counsel for the Federal Trade Com
mission that:

1» Proposed respondent Insilco Corp, 
is a corporation organized, existing 
and doing business under and by 
virtue of the laws of the State of Con
necticut, with its office and principal 
place of business located at 1000 Re
search Parkway, Meriden, Conn.

Proposed respondent Insilco Corp. 
has numerous wholly-owned subsidiar
ies in various states of the United 
States which it collectively terms 
“Miles Homes Companies” and whicn 
includes, among others, Miles Homes, 
Inc.
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Proposed respondent Miles Homes, 
Inc. is a wholly-owned subsidiary of re
spondent Insilco Corp., and is a corpo
ration organized, existing and doing 
business under and by virtue of the 
laws of the State of Minnesota, with 
its office and principal place of busi
ness located at 4500 Lyndale Avenue, 
North, Minneaplois, Minn.

Proposed respondent Insilco Corp by 
reason of its ownership of Miles 
Homes, Inc. has the power to and does 
control the acts and practices of Miles 
Homes, Inc.

2. Proposed respondents admit all 
the jurisdictional facts set forth in the 
draft of complaint here attached.

3. Proposed respondents waive: (a) 
Any further procedural steps;

(b) The requirement that the Com
mission’s decision contain a statement 
of findings of fact and Conclusions of 
law; and

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity Of the order entered pur
suant to this agreement.

4. This agreement shall not become 
part of the official record of the pro
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission, it to
gether with the draft of complaint 
comtemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re
spect thereto publicly released; and 
such acceptance may be withdrawn by 
the Commission if comments or views 
submitted to the Commission disclose 
facts or considerations which indicate 
that the order contained in the agree
ment is inappropriate, improper, or in
adequate.

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondents 
that the law has been violated as al
leged in the draft of complaint here 
attached.

6. This agreement comtemplates 
that, if it is accepted by the Commis
sion, and if such acceptance is not sub
sequently withdrawn by the Commis
sion pursuant to the provisions of 
52.34 of the Commission’s rules, the 
Commission may, without further 
notice to proposed respondents, (1) 
msue its complaint corresponding in 
form and substance with the draft of 
complaint here attached and its deci
sion containing the following order to 
cense and desist in disposition of the 
proceeding and (2) make information 
Public in respect thereto. When so en
te r e d , the order to cease and desist 
shall have the same force and effect

may be altered, modified or set 
■side in the same manner and within 
Jhe same time provided by statute for
ther orders. The order shall become
mal upon service. Mailing of the com- 

waint and decision containing the 
■ereed-to order to proposed respon

dents’ address as stated in this agree
ment shall constitute service. Pro
posed respondents waive any right 
they may have to any other manner of 
service. The complaint may be used in 
construing the terms of the order, and 
no agreement, understanding, repre
sentation, or interpretation not con
tained in the order or the agreement 
may be used to vary or contradict the 
terms of the order.

?. Proposed respondents have read 
the proposed complaint and order con
templated hereby, and they under
stand that once the order has been 
issued, they will be required to file one 
or more compliance reports showing 
that they have fully complied with the 
order, and that they may be liable for 
a civil penalty in the amount provided 
by law for each violation of the order 
after it becomes final.

O rder

i
Definitions

For purposes of this order, the fol
lowing definitions shall apply:

(a) The term "pre-cut housing” 
means homes sold to the general 
public by any of the Miles Homes 
Companies in the form of unassem
bled or partially assembled materials 
and components other than a package.

(b) The term "package” means the 
materials and components for the 
plumbing, electrical or heating sys
tems, kitchen cabinets not included 
with pre-cut housing, or tile or paint 
which any of the Miles Homes compa
nies offers to purchasers of pre-cut 
housing.

(c) : The term "legal holiday” means 
any one of the following business holi
days: New Year’s Day, Washington’s 
Birthday, Memorial Day, Indepen
dence Day, Labor Day, Veterans’ Day, 
Thanksgiving Day, Christmas Day.

(d) The term "receipt” means three 
days following the date post-marked 
on written requests from purchasers 
provided that respondents are not pre
cluded from establishing by other 
means the actual date of receipt of 
any written or oral request.

(e) The term "business days” means 
the days of the week that respondent 
Miles Homes, Inc. customarily con
ducts its business.

ii

It is ordered, That respondents In
silco Corp., a corporation, and Miles 
Homes, Inc., a corporation, and re
spondents’ successors and assigns, and 
their officers, and respondents’ repre
sentatives, agents and employees, di
rectly or through any corporation, 
subsidiary, division or any other 
device, in connection with the adver
tising, offering for sale, sale or deliv
ery of pre-cut housing, packages,

homes or housing, in or affecting com
merce as "commerce” is defined in the 
Federal Trade Commission Act, do 
forthwith cease and desist from:

1. Representing, directly or by impli
cation, by any means that:

(a) The only skill required for the 
assembly of respondents’ pre-cut hous
ing or packages is the ability to drive a 
nail or use a hammer, or that respon
dents’ pre-cut housing or packages can 
be assembled by everyone without any 
construction skills or experience.

(b) Pre-cut housing or packages sold 
by respondents can in all cases be com
pletely assembled without utilizing the 
services of a mason, carpenter, plumb
er, electrician or any other skilled 
building tradesman or other person 
experienced in building construction.

(c) Instructions furnished to pur
chasers for the assembly of respon
dents’ pre-cut housing or packages are 
simple and are easily followed in all 
casses without any assistance from 
persons experienced in the building 
construction trades.

(d) No additional charge is made to 
purchasers for packages or other op
tional materials or components.

(e) All deliveries of materials and 
components for pre-cut housing or 
packages purchased from respondents 
are made without charge to purchas
ers.

2. Using the term "precision-cut” or 
any other words or terms of similar 
import or meaning which represents, 
directly or by implication, that materi
als or components for pre-cut housing 
or packages are delivered to purchas
ers accurately cut to size and fit when 
such materials or components require 
measuring and cutting after delivery 
to purchasers for assembly or installa
tion in pre-cut housing purchased 
from respondents.

h i

It is further ordered, “That respon
dents, in connection with the advertis
ing, offering for sale, sale or delivery 
of pre-cut housing, packages, homes or 
housing, shall include in all catalogues 
furnished to prospective purchasers, 
and shall furnish to each purchaser 
prior to the time such purchaser 
enters into any initial binding agree
ment for the purchase of respondents’ 
pre-cut housing, a written statement 
that will set forth the following disclo
sures in a clear and conspicuous 
manner:

1. That purchasers who do not pos
sess building construction skills or ex
perience may find it necessary to hire 
or to otherwise secure the assistance 
of persons experienced in the building 
construction trades, such as a mason 
to lay the foundation, a carpenter to 
measure and cut materials and compo
nents to size for the house plan, a 
plumber to assemble and install 
plumbing and heating systems, and an
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electrician to install the electrical 
system, and that in some localities cer
tain of such work is required by law to 
be performed by licensed tradesmen;

2. That purchasers who do not pos
sess building construction skills or ex
perience may find it necessary to hire 
or to otherwise secure the assistance 
of persons experienced in building 
construction to explain or interpret 
the instructions furnished by respon
dents;

3. That the land upon which respon
dents- pre-cut housing is to be built 
will be subject to a mortgage lien as 
security for a note in an amount that 
will cover till purchases made from re
spondents, and that respondents may 
require that the purchaser furnish re
spondents with a copy of the deed 
showing ownership of such land;

4. That in those instances where the 
purchaser .has not completed payment 
for the land upon which the pre-cut 
housing is to be built, respondents 
may require a copy of the contract evi
dencing sale of the land to the pur
chaser of such- pre-cut housing and a 
permission-to-build agreement from 
the seller of the land;

5. That purchasers will be charged 
an additional amount for packages or 
other optional materials or compo
nents ordered when such are not in
cluded in the original purchase price;

6. That only specified deliveries will 
be made without charge to each pur
chaser and that other delivery charges 
which will vary depending on the 
number of orders a purchaser places, 
the quantity of materials purchased, 
the location of the shipper, and the 
method of shipment will be added to 
each purchaser’s total indebtedness to 
respondents;

7. That respondents do not arrange 
long-term financing for individual pur
chasers from institutions that custom
arily furnish mortgage loans;

8. That the monthly payments made 
by purchasers to respondents will be, 
for the most part, in payment of the 
interest on the total amount financed 
with little, or no reduction in the total 
amount financed;

9. That materials or components de
livered to purchasers should be inven
toried and, in some cases must be 
sorted, after unloading;

10. That procedures, which respon
dents shall specifically identify and 
describe, have been established for the 
informal settlement of complaints and 
disputes concerning the shortage, 
omission or replacement of any mate
rial or component, and that purchas
ers will not be charged any fee by re
spondents for use of these procedures.

IV

It is further ordered, That respon
dents, in connection with the sale of 
pre-cut housing shall, at the time a 
purchaser enters into any intitial con

tract or agreement for the purchase of 
such housing from respondents, 
inform each such purchaser orally of 
his right to cancel such contract or 
agreement and shall furnish to each 
such purchaser:

1. A fully completed copy of such 
purchase agreement or contract which 
is in the same language, e.g., Spanish, 
as that principally used in the oral 
sales presentation and which shows 
the date of the transaction and con
tains the name and address of the 
seller, and in immediate proximity to 
the space reserved in the contract for 
the signature of the purchaser and in 
bold face type of a minimum size of 
ten points, a statement in substantial
ly the following form:

"You, the buyer, may cancel th is transac
tion at any tim e prior to m idnight of the  
third business day, excluding Sundays and 
legal holidays, after the date of this transac
tion. See the attached notice o f cancellation  
form for an explanationof th is right.”

2. A completed form in duplicate, 
captioned "Notice of Cancellation” at
tached to the purchase agreement or 
contract and easily detachable, and 
which shall contain in ten point bold 
face type the following information 
and statements in the same language, 
e.g., Spanish, as that used in the con
tract:

N otice op Cancellation

D a t e ------------------------- (enter date of
transaction).

You may cancel th is transaction, w ithout 
any penalty or obligation, w ithin three busi
ness days from the above date.

If you cancel, any property traded in, any 
payments made by you under the contract 
or sale, and any negotiable instrum ent ex
ecuted by you w ill be returned w ithin 10 
business days following receipt by the seller 
of your cancellation notice, and any security 
interest arising out of the transaction w ill 
be cancelled. If you cancel, you must make 
available to th e seller at your residence, in  
substantially as good condition as when re
ceived, any goods delivered to you under 
th is contract or sale; or you may if you wish, 
comply with' the instructions of the seller 
regarding the return shipm ent of the goods 
at the seller’s expense and risk. If you do 
make the goods available to the seller and 
the seller does not pick them  up w ithin 20 
days of the date of your notice of cancella
tion, you may retain or dispose of the goods 
w ithout any further obligation. If you fail 
to make the goods available to the seller, or 
if you agree to return th e goods to the seller 
and fail to do so, then you remain liable for 
performance of all obligations under the 
contract. To cancel th is transaction, mail or 
deliver a signed and dated copy of th is can
cellation notice or any. other written notice,
or send a telegram  to --------------------------
(Name of Seller), a t ------------- ,----------- (Ad
dress of seller’s place of business) not later
than m idnight of ---------------  (D ate). I
hereby cancel this transaction.

D ate:-------------------- -.—.

(Buyer’s Signature)
3. The requirements set out in sub- 

paragraphs 1 and 2 above, do not

apply in any case in which the pur
chaser is accorded the right of rescis
sion by the provisions of the Consum
er Credit Protection Act (15 U.S.C. 
1635) or regulations issued pursuant 
thereto.

v
It is further ordered, That respon

dents, in connection with the sale or 
delivery of pre-cut housing, packages, 
homes or housing shall:

1. Upon the receipt of a purchaser’s 
written request for delivery of materi
als or components, acknowledge each 
such request within ten (10) business 
days and notify the purchaser in writ
ing within thirty (30) days of the re
ceipt of such request of the date on 
which such delivery will be scheduled: 
Provided: Thai, if a purchaser has not 
furnished respondents with satisfac
tory documentary evidence that all 
conditions precedent to such purchas
er’s contractual right to the requested 
delivery have been fulfilled and that 
the construction of such purchaser’s 
house has progressed to the point 
where delivery of the requested mate
rials or components is appropriate, 
then respondents need not arrange for 
the requested delivery but must advise 
such purchasers, within thirty (30) 
days of the receipt of the request, of 
the reason or reasons why the request 
for delivery will not be honored;

2. Schedule the delivery date re
ferred to in subparagraph 1 above for 
a date within ten (10) business days of 
the date requested by the purchaser: 
Provided: That, if the requested deliv
ery date is less than thirty (30) days 
from the date of receipt by respon
dents of the request for delivery, then 
respondents shall schedule delivery 
for a reasonable time thereafter;

3. Notify each purchaser at the time 
the initial purchase contract is made 
where purchasers are directed to ad
dress inquiries or complaints concern
ing:

(a) -The purchaser’s contractual 
agreement with respondents,

(b) The delivery of materials or com
ponents,

(c) Shortages, omissions, or replace
ment of materials or components, and

(d) The construction, assembly, and 
installation of pre-cut housing or pack
ages.

4. Furnish to each purchaser a rea
sonable number of pre-addressed post 
cards for the purpose of submitting 
the inquiries or complaints referred to 
in subparagraph 3 above;

5. Acknowledge receipt of each writ
ten inquiry or complaint received from 
purchasers within ten (10) business 
days, and notify each such purchaser 
in such acknowledgment of the ap
proximate date on which response to 
the inquiry or complaint will be fur
nished; such response shall be in writ
ing and no later than thirty (30) days
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from the date of the receipt of the in
quiry or complaint;

6. Make a disposition relating to the 
purchaser’s inquiry or complaint on or 
before the expiration of the thirty 
(30) day period referred to in subpara
graph 5 above. Respondents’ response 
to an inquiry or complaint relating to 
the shortage, omission or replacement 
of any material of component shall
stdit6«

(a) Whether or not respondents will 
furnish such material or component,

(b) The date on which delivery of 
the requested material or component 
will be scheduled, which date shall not 
be unreasonably distant in the future, 
and

(c) The reason or reasons why re
spondents will not furnish the request
ed material or component, if such be 
the case.
Provided, That this subparagraph 6 
shall not be construed to preclude re
spondents from furnishing any pur
chaser with a credit for the purchase 
price and delivery charges of any ma
terial or component or from taking 
other remedial action with respect to 
any material or component.

7. Designate a single focal point 
within the operations of the Miles 
Homes Companies for the receipt of 
complaints which have not been re
solved to the satisfaction of any pur
chaser under the procedures set out in 
subparagraphs 3, 4, 5, and 6 above, and 
notify each such purchaser at the time 
the response is made under subpara
graph 6 above of the focal point and 
individual to whom such disputed 
complaints are to be directed;

8. Acknowledge, in writing, each 
complaint received pursuant to sub- 
paragraph 7 above within ten (10) 
business days of the date such com
plaint was received and within thirty 
(30) days of receipt of such complaint 
notify the purchaser in writing of the 
disposition made with respect to such 
dispute;

9. Establish a procedure whereby 
disputes with purchasers concerning 
the shortage, omission, or replacement 
of any material or component which 
cannot be resolved on a mutually 
agreeable basis within forty (40) busi
ness days after the receipt of a com
plaint from a purchaser under the pro
cedures described in subparagraph 7 
and 8 above, are promptly referred to 
and reviewed by an officer of Insilco 
Corp. Such officer shall: be an officer 
who is not responsible for the day-to- 
day operation of Miles Homes, Inc., or 
for the day-to-day operation of any of 
the Miles Homes Companies; ^fairly 
and expeditiously settle each dispute 
no later than thirty (30) business days 
from the date the dispute is received 
by the officer; and, notify the purchas
er Promptly, and in writing, of the dis
position of the dispute.

10. Specifically  perform  w ith o u t u n 
reasonable delay and in  good fa ith  in

each instance where a complaint or 
dispute is resolvèd in favor of a pur
chaser through the procedures in Part 
V of the Order;

11. Use good faith efforts to meet 
each and every delivery date sched
uled under Part V of the Order, Pro
vided: That, in the event respondents 
are unable to make such deliveries as 
required due to intevening circum
stances beyond their control such as 
labor strike, supplier failure to deliver, 
or unsuitable weather conditions, then 
respondents’ obligation to deliver shall 
be suspended for the duration of such 
intervening circumstance and purchas
ers shall be notified in writing of the 
reason or reasons why delivery will be 
delayed.
Provided, however, In the event re
spondents adopt open-end credit plans 
under § 226.7 of Regulation Z, respon
dents may petition the Commission to 
modify Part V of this Order to make 
the time periods consistent with the 
time periods required under §§ 226.7 
and 226.14 of Regulation Z (12 CFR 
Part 226).

vi
It is ordered, That respondents In

silco Corp., a corporation, and Miles 
Homes, Inc., a corporation, and re
spondents' successors, assigns, officers, 
representatives, agents, and employ
ees, directly or through any corpora
tion, subsidiary, division, or any other 
device, in connection with any exten
sion of or arrangement for consumer 
credit, or any advertisement to aid, 
promote, or assist, directly or indirect
ly any extension of or arrangement for 
consumer credit, as “consumer credit” 
and “advertisement” are defined in 
Regulation Z <12 CFR Part 226) of the 
Truth in Lending Act 15 U.S.C. 1601- 
65 (1970) as amended 15 U.S.C. 1601- 
65(a) (Supp. IV) 1974, do forthwith 
cease and desist from:

1. Failing in any consumer credit 
transaction to disclose the price at 
which respondents, in the regular 
course of business, offer to sell for 
cash the property or services which 
are the subject of the credit sale, and 
to describe that price as the “cash 
price”, as required by § 226.8(c)(1) of 
Regulation Z.

2. Failing to disclose the amount of 
any downpayment in money made in 
connection with any consumer credit 
transaction and to decribe that 
amount as the “cash downpayment”, 
as required by § 226.8(c)(2) of Regula
tion Z.

3. Failing to disclose the “unpaid 
balance of cash price” to describe the 
difference between the “cash price” 
and the “cash downpayment”, as re
quired by § 226.8(c)(3) of Regulation Z.

4. Failing to disclose the “unpaid 
balance” to describe the sum of the 
“unpaid balance of cash price” and all

other charges included in the amount 
financed but which are not part of the 
finance charge, as required by 
§ 226.8(c)(5) of Regulation Z.

5. Failing to disclose the amount of 
credit extended, and to describe that 
amount as the “amount financed”, as 
required by § 226.8(c)(7) of Regulation 
Z.

6. Failing to disclose the sum of all 
charges made to the customer which 
are required by § 226.4 of Regulation Z 
to be included in the finance charge, 
and to describe that sum as the “fi
nance charge”, as required by 
§ 226.8(c)(8)(i) of Regulation Z.

7. Failing to disclose accurately the 
sum of the cash price, all charges 
which are included in the amount fi
nanced but which are not part of the 
finance charge, and the finance 
charge, and to describe that sum as 
the “deferred payment price” as re
quired by § 226.8(c)(ii) of Regulation Z.

8. Failing to disclose thè “annual 
percentage rate” accurately to the 
nearest quarter of one percent, in ac
cordance with § 226.5 of Regulation Z, 
as required by § 226.8(b)(2) of Regula
tion Z.

9. Failing to disclose the number, 
amount, and due dates or period of 
payments scheduled to repay the in
debtedness, as required by § 226.8(b)(3) 
of Regulation Z.

10. Failing to disclose the sum of the 
payments scheduled to repay the in
debtedness, and to describe the sum of 
the "total payments” as required by 
§ 226.8(b)(3) of Regulation Z.

11. Stating, utilizing, or placing any 
information or explanation not re
quired or authorized by Regulation Z 
in a manner which might tend to mis
lead or confuse the customer or con
tradict, obscure, or detract attention 
from the information required by Reg
ulation Z to be disclosed, as required 
by § 226.6(c) of Regulation Z.

12. Failing to give notice to each cus
tomer of the right to rescind the 
credit transaction by furnishing the 
customer with two copies of the 
“Notice to customers required by Fed
eral law”, set forth in § 226.9(b) of 
Regulation Z, as required by § 226.9(b) 
of Regulation Z, and in the required 
type size set out in § 226.9(b) of Regu
lation Z.

13. Failing to delay the making of 
deliveries to the residence of the cus
tomer until after the rescission period 
has expired, as required by 
§ 226.9(c)(4) of Regulation Z.

14. Failing to provide customers with 
two copies of the “effect of rescission”, 
set forth in § 226.9(d) of Regulation Z, 
in the manner and form prescribed by 
§ 226.9(b) of Regulation Z.

15. Failing to furnish customers with 
dislosures prescribed by § 226.8 of Reg
ulation Z at the time and in the 
manner and form required by that sec
tion.
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16. Failing to furnish customers with 
a duplicate of the instrument or a 
statement by which the disclosures 
prescribed by § 226.8 of Regulation Z 
are made, and on which the creditor is 
identified, as required by § 226.8(a) of 
Regulation Z.

17. Failing to disclose a description 
or identification of the type of securi
ty interest held or to be retained or ac
quired by the creditor in connection 
with the extension of credit, as re
quired by § 226.8(b)(5) of Regulation 
Z.

18. Representing in any advertise
ment, directly or by implication, that 
no downpayment is required, the 
amount of the downpayment or the 
amount of any instalment payment, 
either in dollars or as a percentage, 
the dollar amount of any finance 
charge, the number of instalments or 
the period of repayment, or that there 
is no charge for credit, unless all of 
the following items are clearly and 
conspicuously stated, in terminology 
prescribed under § 226.8 of Regulation 
Z, as required by § 226.10(d)(2) of Reg
ulation Z:

(a) The cash price;
(b) The amount of the downpay

ment required or that no downpay
ment is required, as applicable;

(c) The ntimber, amount, and due 
dates or period of payments scheduled 
to repay the indebtedness if the credit 
is extended;

(d) The amount of the finance 
charge expressed as an equal percent
age rate; and

(e) The deferred payment price if 
applicable.
Provided: That, respondents may 
make disclosures for open-end credit 
under § 226.7 of Regulation Z without 
regard to any provisions required 
under § 226.8 above of Regulation Z.

19. Failing, in any consumer credit 
transaction or advertisement, to make 
all disclosures determined in accor
dance with § 226.4 and § 226.5 of Regu
lation Z at the time and in the 
manner, form, and amount required 
by §226.6, 226.7, 226.8, 226.9, and 
226.10 of Regulation Z.

vir
It is further ordered, That respon

dents in connection with the sale or 
delivery of pre-cut housing, packages, 
homes, or housing shall:

1. Furnish each purchaser of respon
dents' pre-cut housing or packages 
with an itemized statement of account 
at least once every six months which 
sets forth to such date all purchases, 
credits, payments credited to interest, 
payments credited to principal^ and 
current balance owed to respondents.

2. Secure from each purchaser of re
spondents’ pre-cut housing a written 
acknowledgment which shall state the 
following information:

(a) That the disclosures referred to 
in Part III of this Order were received.

(b) The date on which the disclo
sures referred to in Part III of this 
Order were received.

3. Notify each existing and future 
purchaser of respondents’ obligations 
under Part V of this Order.

V III

It is further ordered, That respon
dents shall maintain and, upon reason
able notice, provide access to the Com
mission or its representatives for the 
purpose of inspection and copying, for 
a period of three years from the date 
each complaint is received.

1. All complaints made to respon
dents by purchasers concerning the 
shortage, omission, replacement or de
livery of materials, components and 
packages.

2. All correspondence and documents 
regarding complaints, and disputes 
made by purchasers concerning the 
shortage, omission, replacement or de
livery of materials, components and 
packages, including all records con
cerning the disposition of such com
plaints and disputes.

IX

It is further ordered, That no provi
sion of this order shall be construed in 
any way to annul, invalidate, repeal, 
terminate, modify or exempt respon
dents from complying with agree
ments, order, regulations, or building 
codes or directives of any kind issued 
or required by any governmental 
agency, or any other state or local 
laws, or act as a defense to actions in
stituted by municipal or state regula
tory agencies, or be construed as a 
waiver of legal rights either party may 
have which vary from state to state.

It is further ordered, That respon
dents shall within thirty (30) days of 
the effective date of this Order distrib
ute a copy of the Order to:

1. Each of respondents’ operating di
visions and subsidiaries engaged in the 
advertising, offering for sale, sale or 
delivery of pre-cut housing, packages, 
homes or housing.

2. All personnel of the respondent 
corporations and of the operating divi
sions and subsidiaries of all of respon
dents’ corporations who are engaged 
or who may hereafter become engaged 
in the consummation of any extension 
of consumer credit, and in the adver
tising, offering for sale, sale or deliv
ery of respondents’ pre-cut housing, 
packages, homes, or housing and that 
in connection with such distribution, 
respondents shall secure a signed 
statement from each person acknowl
edging receipt of a copy of this Order.

It is further ordered, That respon
dents notify the Commission at least 
30 days prior to any proposed change 
in the corporate respondents such as 
dissolution, assignment or sale result

ing in the emergence of a successor 
corporation, the creation or dissolu
tion—of subsidiaries or any other 
change in the corporations which may 
affect compliance obligations arising 
out of the Order.

It is further ordered, That the re
spondents herein shall within sixty 
(60) days after service upon them of 
this order, file with the Commission a 
report, in writing, setting forth in 
detail the manner and form in which 
they have complied with this order.
Insilco  Corp., and M iles H omes, Inc.

[File No. 7423130]

ANALYSIS OF PROPOSED CONSENT ORDER 
TO AID PUBLIC COMMENT

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Insilco Corpora
tion and its Minnesota subsidiary, 
Miles Homes, Inc.

The proposed consent order has 
been placed on the public record for 
sixty (60) days for reception of com
ments by interested persons. Com
ments received during this period will 
become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement and 
the comments received and will decide 
whether it should withdraw from the 
agreement or make final the agree
ment's proposed order.

The complaint charges the respon
dents with unfair and deceptive acts 
and practices relating to representa
tions made in advertising in connec
tion with the sale of pre cut, build-it- 
yourself houses to the public. Specific 
allegations of the complaint charge In
silco Corporation of Meriden, Con
necticut and its subsidiary Miles 
Homes, Inc. of Minneapolis, Minneso
ta with representing, contrary to fact, 
that: Their pre-cut housing is easy to 
assemble and can be completely con
structed by anyone and without utiliz
ing the services of skilled building 
tradesmen; the parts are delivered to 
purchasers pre-cut with such accuracy 
that they need only to be nailed in 
place; the instructions furnished are 
designed for the specific house or
dered by each purchaser, and are so 
simple the can be easily followed by 
anyone.

T h e co m p la in t a lso  a lleg es th at de
liv er ie s w ere n o t tim ed  to  m eet the 
co n stru ctio n  n eed s o f purchasers; pur
ch a sers w ere n o t alw ays furnished  
w ith  an  ad eq u ate su p p ly  o f materials; 
an d  th a t p u rch asers w ere required to 
p ay certa in  d elivery  ch arges. Further 
a lleg a tio n s re la te  to  th e  fa ilu re to dis
c lo se  certa in  in form ation  concerning 
th e  fin a n c ia l o b lig a tio n s assum ed by 
p u rch asers. T h e com p la in t also alleges 
v io la tio n s o f th e  T ruth-in-Lending 
A ct.

The proposed order covers the 
parent Insilco Corporation and is ap-
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plicable to all of Insilco’s Miles Homes 
Companies subsidiaries throughout 
the U nited States that are engaged in 
the sale or delivery of housing. It pro
hibits the use of the above unfair and 
deceptive practices and also requires 
that pre-sale written disclosures be 
made to purchasers including informa
tion that purchasers may find it neces
sary to secure assistance from persons 
experienced in the building construc
tion trades, and that some localities by 
law require licensed tradesmen to per
form certain  elements of the construc
tion; and that the land upon which 
the house is to be built will be subject 
to a m ortgage lien as security for a 
note to cover the purchased of the 
home.

The proposed order also establishes 
a specific step-by-step procedure for 
the handling of purchasers’ com
plaints in  a timely manner, and re
quires th a t disputed complaints are to 
be referred to an officer of Insilco Cor
poration for settlement. Furthermore, 
the order requires that all purchasers 
receive a 3-day right of cancellation of 
their purchase contract. The order 
also requires the respondents to 
comply with Truth-in-Lending Act 
provisions.

It is believed that the provisions of 
the proposed consent order agreement 
offer adequate assurance that the re
spondents will not be able to employ 
unfair and deceptive practices in the 
offering or sale of housing. The pro
posed consent order agreement should 
also assure that prospective purchas
ers w ill have disclosed to them essen
tial information concerning the hous
ing and their financial commitment.

The purpose of this analysis is to fa
cilitate public comment on the pro
posed order and is not intended to con
stitute an official interpretation of the 
agreement and proposed order or to 
modify in  any way their terms.

C a r o l  M. T h o m a s , 
Secretary•

tPR Doc. 78-3760 Piled 2-9-78; 8:45 am]

[4110-0 3 ]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE
Food and Drug Administration 

[21 CFR Part 101]
[Docket No. 78N-0004] 

SACCHARIN 
Proposed Rule Making

AGENCY: Food and Drug Administra
tion.
ACTION: Proposed rule.
SUMMARY: This is a proposal to 
^mend the food for human consum p- 
ll°n regulations to require that vend

ing machines that dispense food con
taining saccharin bear a statement 
warning prospective purchasers of the 
risks to health which may be present
ed by the use of saccharin.
DATES: Comments by March 13, 1978; 
tentative effective date of a final regu
lation based on this proposal is 30 days 
after its date of publication of the 
final rule in the F e d er a l  R e g is t e r .

ADDRESS: Written comments should 
be sent, preferably four copies, to the 
Hearing Clerk (HFC-20), Food and 
Drug Admimistration, 5600 Fishers 
Lane, Rockville, Md. 20857.
FOR FURTHER INFORMATION 
CONTACT:

Caesar Roy, Bureau of Foods (HFF-
310), Food and Drug Administration,
Department of Health, Education,
and Welfare, 200 C Street SW.,
Washington, D.C. 20204, 202-245-
6567.

SUPPLEMENTARY INFORMATION: 
The Saccharin Study and Labeling Act 
(SSLA), Pub. L. 95-203, became law on 
November 23, 1977. Section 4(c) of the 
SSLA, 21 U.S.C. 343a, authorizes the 
Commissioner of Food and Drugs to 
prescribe regulations to require vend
ing machines that dispense food con
taining saccharin (e.g., diet soft 
drinks) "to bear a statement of the 
risks to health which may be present
ed by the use of saccharin.” Section 
4(c) of the SSLA also requires that the 
vending machine warning statement 
"be located in a conspicuous place on 
such vending machine and as proxi
mate as possible to the name of each 
food containing saccharin which is 
sold through such machine.” After a 
regulation prescribing the vending ma
chine warning statement becomes ef
fective, food containing saccharin sold 
through a vending machine that does 
not bear the warning statement would 
be misbranded under section 403a of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 343a).

The Commissioner proposes to es
tablish a new § 101.12 (21 CFR 101.12), 
which would require that vending ma
chines that dispense food containing 
saccharin bear a statement warning 
prospective consumers of the risks to 
health that may be presented by the 
use of saccharin. The warning state
ment on vending machines will ensure 
that consumers have notice, at the 
point of sale, of the potential hazards 
to health presented by the use of sac
charin.

Substantial numbers of diet bever
ages are sold through vending ma
chines. In 1976, $675 million of soft 
drinks in cups were sold through vend
ing machines (approximately -3,880 
million cups); 8 percent of those bever
ages were of the diet variety. More
over, iii 1976, 75 percent of the vend
ing machines dispensing soft drinks in

cups contained diet beverages. Even 
greater quantities of beverages in cans 
were sold through vending machines. 
The total dollar value in 1976 was 
$1,425 million (approximately 5,165 
million cans), 10 percent of which 
were diet beverages. Ninety percent of 
vending machines dispensing cans con
tained diet beverages. Vending ma
chine sales of diet soft drinks clearly 
constitute a sizable portion of the 
sales of diet beverages, and consumers 
who purchase diet beverages from 
those machines should be apprised of 
the risks to health that may be pre
sented by the use of saccharin.

The Commissioner proposes to 
permit the warning statement to be 
displayed in either of two ways. These 
alternatives are described below.

A l t e r n a t iv e  I
Each vending machine would bear a 

warning statement, at least 5 inches 
wide by 3 inches high, printed in con
trasting colors on a durable stick-on 
label. The label would be conspicuous
ly located on the front of the vending 
machine so that a person approaching 
the machine is likely to see the label.

The warning statement, printed in 
type at least inch high, would read 
as follows: "This machine contains 
(insert name(s) of food in machine 
which contains (or contain) saccha
rin). Use of this product (or these 
products) may be hazardous to your 
health. This product (or these prod
ucts) contains (or contain) saccharin 
which has been determined to cause 
cancer in laboratory animals”.

A l t e r n a t iv e  II
This alternative involves more than 

one label on each vending machine. 
The first label would be conspicuously 
located on the front of the vending 
machine, at least 5 inches wide by 3 
inches high, printed in contrasting 
colors on a durable stick-on label. The 
text, printed in type at least inch 
high, would read: “The products in 
this machine which contain saccharin 
may be hazardous to your health. Sac
charin has been determined to cause 
cancer in laboratory animals”.

The second label under this alterna
tive would be located as close as possi
ble to the name of the individual prod
ucts in the machine and would be 
printed in contrasting colors on a du
rable stick-on label. Its text, printed in 
type at least inch high, would read: 
"This product contains saccharin”. 
Comments are solicited on the appro
priate size for this label.

Although alternative II involves two 
or more labels per vending machine, it 
does have an advantage over the alter
native I, because the text of the labels 
would be uniform. Under the alterna
tive I, the text of the single label 
would vary depending on the contents 
of the machine. Since both altema-
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tives would convey essentially the 
same information to consumers, a 
preference for either alternative, or 
any other reasonable one, depends 
largely on which is easier to imple
ment and less costly for manufactur
ers.

Comments should address the 
amount of time needed to implement 
the vending machine warning require
ment. The Commissioner has decided, 
tentatively, to make a final regulation 
effective 30 days after is date of publi
cation in the F ederal R egister and to 
require all vending machines to bear 
the warning statement within 60 days 
thereafter.

In addition to the warning state
ment on the vending machine, individ
ual food products containing saccharin 
dispensed by the vending machine will 
be required to bear the saccharin 
warning label in accordance with the 
final guidelines published in the F ed
eral R egister, December 9, 1977 (42 
F R  62209).

The Commissioner has carefully 
considered the environmental effects 
of the proposed regulation and, be
cause the proposed action will not sig
nificantly affect the quality of the 
human environment, has concluded 
that an environmental impact state
ment is not required. A copy of the en
vironmental impact assessment is on 
file with the Hearing Clerk, Food and 
Drug Administration.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
301, 403, and 701(a), 52 Stat. 1042-1043 
as amended, 1055, 72 Stat. 1784 as 
amended (21 U.S.C. 321(s), 331, 343, 
and 371(a)), and the Saccharin Study 
and Labeling Act, (sec. 4(c), 91 Stat. 

'1453 21 U.S.C. 343a), and under au
thority delegated to the Commissioner 
(21 CFR 5.1), it is proposed that Part 
101 of Chapter I of Title 21 of the 
Code of Federal Regulations be 
amended by adding new § 101.12 to 
read as follows:
§ 101.12 Saccharin and its salts; vending 

machine warning statem ent.
Each vending machine that dis

penses food containing saccharin shall 
bear either the warning statement set 
forth in paragraph (a) of this section 
or the warning statements set forth in 
paragraph (b) of this section.

(a) The following warning statement 
shall be affixed to the front of each 
vending machine in a conspicuous lo
cation:

T his machine contains (insert nam e(s) of 
food(s) in machine which contains (or con
tain) saccharin). Use of this product (or 
these products) may be hazardous to your 
health. This product (or these products) 
contains (or contain) saccharin which has 
been determined to cause cancer in labora
tory animals.
The warning statement shall be print
ed in type at least %«inch high in con

trasting colors on a durable stick-on 
label at least 5 inches wide by 3 inches 
high.

(b)(1) The following warning state
ment shall be affixed to the front of 
each vending machine in a conspicu
ous location:

The products in this machine which con
tain saccharin may be hazardous to your 
health. Saccharin has been determined to 
cause cancer in laboratory animals.

The warning statment shall be printed 
in type at least Vis inch high in con
trasting colors on a durable stick-on 
label at least 5 inches wide by 3 inches 
high.

(2) The following warning statement 
shall also be affixed to each vending 
machine as close as possible to the 
name of the specific products in the 
machine which contain saccharin:

This product contains saccharin.

This statement shall be printed in 
type at least inch high in contrast
ing colors on a durable stick-on label.

Interested persons may, on or before 
March 13, 1978, submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad
ministration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857, written 
comments regarding this proposal. 
Four copies of all comments shall be 
submitted, except that individuals 
may submit single copies of comments, 
and shall be identificed with the Hear
ing Clerk docket number found in 
brackets in the heading of this docu
ment. Received comments may be seen 
in the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday.

N ote.—The Food and Drug Administra
tion has determined that th is document 
does not contain a major proposal requiring 
preparation of an economic impact state
m ent under Executive Order 11821 (as 
amended by Executive Order 11949) and 
OMB Circular A-107. A copy of the econom
ic impact assessm ent is on file w ith the 
Hearing Clerk, Food and Drug Administra
tion.

Dated: February 6,1978.
J oseph  P . H ile , 

Associate Commissioner 
for Compliance.

[FR Doc. 78-3763 Filed 2-9-78; 8:45 am]

[1505-01]
[21 CFR Part 1040]

[Docket No. 75N-0047]

SUNLAMP PRODUCTS 
Performance Standard 

Correction
N ote.—This document originally appeared 

in the F ederal R egister for Monday, Febru

ary 6, 1978. It is reprinted in this issue to 
m eet requirements for publication on an as
signed day of the week. (See the inside 
cover of th is issue for information about 
agencies publishing on assigned days of the 
week.)

In FR Doc. 77-36862 appearing on 
page 65189 in the issue of Friday, De
cember 30, 1977, the following correc
tions are made:

On page 65190, in the second 
column, the 2nd complete paragraph, 
the 13th line reading “* * * intended 
for tanning or related effects * * *” 
should now read “* * * intended solely 
for the purposes other than * * *”

On page 65191 in the 1st paragraph 
under "Lamp B ase R equirem ent,” the 
third word in the 12th line should 
read “designed.”

On page 65192 the 5th and 6th lines 
in the 1st paragraph under “U ser In
struction  R equirem ents” should read 
“* * * instructions would include the 
reproduction of the labels prescribed 
in § 1040.20 * * *”. In the third 
column under § 1040.20(c)(5)(i) in the 
6th and 8th lines the word “nono
meters” should read “nanometers.”

[4830-01]
DEPARTMENT OF THE TREASURY

Internal Revenue Service 

[26 CFR Part 1]

[LR-213-74]

REGULATED INVESTMENT COMPANY STOCK 

Cuctodfal Accounts

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: This document contains 
proposed regulations relating to custo
dial accounts for regulated investment 
company stock. Changes in the appli
cable tax law were made by the Em
ployee Retirement Income Security 
Act of 1974 and the Tax Reform Act 
of 1976. The regulations would provide 
the public with guidance needed to 
comply with thosé Acts and would 
affect public school teachers and em
ployees of certain tax-exempt organi
zations.
DATE: Written comments and re
quests for a public hearing must be de
livered or mailed by March 27,1978.
ADDRESS: Sepd comments and re
quests for a public hearing to: Com
missioner of Internal Revenue, Atten
tion: CC:LR:T (LR-213-74), W ashing
ton, D.C. 20224.
FOR FURTHER INFORMATION 
CONTACT:

H.B. Hartley of the Legislation and
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Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW., Washington, D.C. 20224, Atten
tion: CC:LR:T,. 202-566-6624 (not a 
toll free number).

SUPPLEMENTARY INFORMATION: 
B a c k g r o u n d

This document contains proposed 
amendments to the Income Tax Regu
lations (26 CFR Part 1) under section 
403(b) of the Internal Revenue code of 
1954, These amendments are proposed 
to conform the regulations to section 
1022(e) of the Employee Retirement 
Income Security Act of 1974 (88 Stat. 
940) and section 1504(a) of the Tax 
Reform Act of 1976 (90 Stat. 1378) and 
are to be issued under the authority 
contained in section 7805 of the Inter
nal Revenue code of 1954 (68A Stat. 
917; 26 U.S.C. 7805).

G e n e r a l  I n f o r m a t io n

Under prior law, contributions to a 
section 403(b) plan (a plan funded by 
public schools or tax-exempt organiza
tions for teachers or other employees) 
could be invested only in annuity con
tracts. In order to provide more flexi
bility in this area, section 1022(e) pro
vides that these contributions may in
stead be placed in a custodial account 
and invested in mutual funds. Howev
er, section 1022(e) also makes the cus
todial account subject to certain re
quirements of the Code, such as those 
pertaining to reporting, unrelated 
business income, and, in many cases, 
prohibited transactions (see section 
503 of the code). In addition, the cus
todian must be either a bank or an
other person who has been approved 
by the Commissioner.

Under the Employee Retirement 
Income Security Act of 1974, the 
assets of the custodial account had to 
be invested in stock of an open-end in
vestment company. Under the Tax 
Reform Act of 1976, however, the 
assets may also be invested in stock of 
a closed-end investment company.
Comments a n d  R e q u e s t s  f o r  a  P u b l ic  

H e a r in g

Before adopting these proposed reg
ulations, consideration will be given to 
any written comments that are sub
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. 
All comments will be available for 
Public inspection and copying. A 
public hearing will be held upon writ
ten request to the Commissioner by 
any person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the F e d er a l  R e g is t e r .

D r a f t in g  I n f o r m a t io n

The principal author of these pro
posed regulations was H.B. Hartley of

the Legislation and Regulations Divi
sion of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the In
ternal Revenue Service and Treasury . 
Department participated in developing 
the regulations, both on matters of 
substance and style.

P r o p o s e d  A m e n d m e n t s  t o  t h e  
R e g u l a t io n s

The proposed amendments to 26 
CFR Part 1 are as follows:
§ 1.403(b) [Deleted!.

P a r a g r a ph  1. Section 1.403(b) is de
leted.

P a r . 2. Section 1.403(b)-l is amended 
by adding a new paragraph (h) at the 
end thereof to read as follows:

§ 1.403(b)-l Taxability of beneficiary 
under annuity purchased by a section 
501(c)(3) organization or public school.

* * * * *
(h) Custodial accounts—(1) Effective 

date. This paragraph applies to contri
butions made after December 31, 1973.

(2) Description of custodial account 
A custodial* account is described in sec
tion 403(b)(7) if all of the following re
quirements are satisfied:

(i) The custodial account must be es
tablished by an employer described in 
section 403(b)(1)(A) for an employee.

(ii) The employer must make at least 
one contribution to the custodial ac
count that is excluded from the gross 
income of the employee under section 
403(b).

(ill) The custodian must be a bank or 
must be a person who has been ap
proved by the Commissioner under 
§ 401-12(n).

(iv) The employee’s interest in the 
custodial account must be nonforfeita
ble and nontransferable.

(v) There must be a written custodi
al agreement, and it must be impossi
ble under the agreement for any part 
of the amounts received by the custo
dial account or of the earnings there
on to be used for, or diverted to, pur
poses other than for the exclusive 
benefit of the employee or his benefi
ciaries. In particular, the assets held in 
the account must not be subject to the 
claims of the employer’s creditors.

(vi) The custodial account must be 
established and maintained primarily 
to provide for the payment of benefits 
to the employee over a period of years, 
usually for life, after retirement. 
Thus, for example, the custodian must 
begin to make payments to the em
ployee within a reasonable time after 
the employee retires. In addition, the 
custodial agreement must provide that 
the custodian is not to make any dis
tributions to the employee or his bene
ficiaries before the employee attains 
age 65, unless (A) the employee be

comes disabled or dies, or (B) the em
ployee attains age 55 and leaves the 
service of the empldyer.

(vii) Section 401(f)(1) must not apply 
to the custodial account.

(viii) The custodial agreement must 
provide that the investment of the 
funds in the account is to be made 
solely in stock of one or more regulat
ed investment companies (as defined 
section 403(b)(7)(C)) to be held in that 
account. The requirement described in 
the preceding sentence applies, for ex
ample, to amounts paid by the em
ployer and to any earnings on such 
amounts. The requirement also applies 
to capital gains realized upon the sale 
of stock described in this subdivision, 
to any capital gain dividends received 
in connection with the stock, and to 
any refunds described in section 
852(b)(3)(D)(ii) (relating to undistri
buted capital gains of a regulated in
vestment company) that are received 
in connection with the stock. However, 
the custodian may deposit funds with 
a bank, in either a checking or savings 
account, while awaiting an appropriate 
time to make additional investments.

(3) Treatment of custodial account. 
Except as provided in section 
403(b)(7)(B), a custodial account de
scribed in section 403(b)(7) is treated 
as an annuity contract for all purposes 
of the Internal Revenue Code.

(4) Distributions, (i) Amounts re
ceived by or made available to an em
ployee or his beneficiary from a custo
dial account described in section 
403(b)(7) are treated as amounts re
ceived or made available under an an
nuity contract to which section 403(b) 
applies. (See paragraph (c) of this sec
tion.)

(ii) If a custodial account described 
in section 403(b)(7) purchases a non
transferable annuity contract for an 
employee and distributes it to the em
ployee and if the contract contains a 
cash surrender value that may be 
available to the employee by surren
dering the contract, the cash surren
der value will not be considered 
income to the employee unless and 
until the contract is surrendered. If, 
however, the contract distributed by 
the custodial account is a retirement 
income, endowment, or other life in
surance contract, the entire cash value 
of the contract at the time of distribu
tion must be included in the distribu
tee’s income in accordance with the 
provisions of paragraph (c) of this sec
tion, except to the extent that within 
60 days after the distribution of the 
contract, all or any portion of its value 
is irrevocably converted into a non
transferable contract under which no 
part of any proceeds payable on death 
at any time would be excludable under 
section 101(a) (relating to life insur
ance proceeds).

(5) Employee contributions. An em
ployee is permitted to make contribu-
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tions to a custodial account described 
in section 403(b)(7). The earnings on 
an employee contribution (like the 
earnings on any other contribution) 
are exempt from the income tax. How
ever, an employee contribution is not 
excluded from gross income and may 
be subject to an excise tax on excess 
contributions. See section 4973.

(6) Excess contributions, (i) See sec
tion 4973 for rules relating to an 
excise tax on excess contributions.

(ii) The earnings on an excess contri
bution (like the earnings on any other 
contribution) are exempt from the 
income tax.

(iii) If an employer makes an excess 
contribution to a custodial account de
scribed in section 403(b)(7), the contri
bution is taxed to the employee to the 
extent provided under section 403(c) 
as if it were a premium paid for an an
nuity contract.

(7) Life insurance. The custodian of 
a custodial account described in sec
tion 403(b)(7) is permitted to buy life 
insurance for the protection of the 
employee. However, unless the insur
ance contract is distributed within 30 
days after it is purchased, the contract 
must have no cash surrender value, 
the insurance protection must be 
merely incidental to other benefits, 
and the cost of the insurance must be 
included in the gross income of the 
employee. For purposes of this subpar
agraph, life insurance protection is 
merely incidental if, in each taxable 
year of the employer, the cost of the 
insurance does not exceed 25 percent 
of the employer’s contribution to the 
custodial account.

(8) Two or more employees. A custo
dial account described in section 
403(b)(7) may be established and 
maintained for the benefit of two or 
more employees. In such a case, the 
custodian must account separately for 
the interest of each employee.

(9) Substitution of custodian. Any
thing that has the effect of merely 
substituting one custodian for another 
is not considered as terminating or in
terrupting the existence of a custodial 
account described in section 403(b)(7).

(10) Employee power to change in
vestments. A power authorizing the 
employee to direct the custodian to 
change the investment of assets held 
in the account soley from stock in one 
regulated investment company to 
stock in another such company will 
not be considered to terminate or in
terrupt the existence of a custodial ac
count described in section 403(b)(7).

(11) Other requirements. Under sec
tion 403(b)(7)(B), the custodian of a 
custodial account described in section 
403(b)(7) is subject to the same report
ing requirements as the trustee of a 
qualified trust. Thus, for example, the 
custodian must file the returns de
scribed in sections 6033 and 6041. In 
addition, the custodial account is

treated as an organization described in 
section 401(a) for purposes of sub
chapter F of chapter 1 (see especially 
sections 511 to 515).

(12) Meaning of terms. For purposes 
of this paragraph—

(i) The term “bank” means a bank as 
defined in section 401(d)(1),

(ii) The term “custodial account” in
cludes a trust,

(iii) The term “custodian” includes a 
trustee, and

(iv) The term “excess contribution” 
means an excess contribution as de
fined in section 4973(c).

(13) Investment of custodial account 
funds in section 403(b) annuity con
tract. [Reserved]

J e r o m e  K u r t z , 
Commissioner of 
Internal Revenue.

[FR Doc. 78-3472 Filed 2-6-78; 1:06 pm]

[4830-01]
[26 CFR Parts 1 and 301] 

[LR-214-741

EMPLOYEE RETIREMENT BENEFIT PLANS 
Annual Returns

AGENCY; Internal Revenue Service, 
Treasury.
ACTION; Notice of proposed rulemak
ing.
SUMMARY: This document contains 
proposed regulations relating to the 
filing of annual returns for employee 
retirement benefit plans. Changes in. 
the applicable tax law were made by 
the Employee Retirement Income Se
curity Act of 1974 ("ERISA”). The 
regulations would provide the public 
with the guidance needed to comply 
with ERISA and would also affect all 
employers and plan administrators 
with funded plans of deferred compen
sation.
DATES: Written comments and re
quests for a public hearing must be de
livered or mailed by March 27, 1978. 
The regulations are generally pro
posed to be effective for plan years be
ginning after September 2,1974.
ADDRESS: Send comments and re
quests for a public hearing to: Com
missioner of Internal Revenue, Atten
tion: CC:LR:T, Washington, D.C. 

•20224.
FOR FURTHER INFORMATION 
CONTACT:

William D. Gibbs, of the Legislation 
and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW., Washington, D.C. 20224 (At
tention: CC:LR:T:LR-214-74), 202- 
566-3293 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

B a ck g ro u n d

This document contains proposed 
amendments to the Income Tax Regu
lations (26 CFR Part 1) and the Proce
dure and Administration Regulations 
(26 CFR Part 301) under sections 404 
6033, 6047, 6058 and 6652 of the Inter
nal Revenue Code of 1954. These 
amendments are proposed to conform 
the regulations to section 1031 of the 
Employee Retirement Income Securi
ty Act of 1974 (88 Stat. 943) and are to 
be issued under the authority con
tained in sections 6058 and 7805 of the 
Internal Revenue Code of 1954 (88 
Stat. 945 and 68A Stat. 917; 26 U.S.C. 
6058 and 7805).
R e q u ir e m e n t  T o  F il e  A n n u a l  R eport

Internal Revenue Code section 6058 
requires every employer who main
tains a pension, annuity, stock bonus, 
profit-sharing, or other funded plan of 
deferred compensation to file an 
annual return. The proposed regula
tions provide that the annual return 
to be filed is the Form 5500 series pre
scribed by the Internal Revenue Ser
vice. The present Form 5500 series also 
satisfied some of the filing require
ments of ERISA for the Department 
of Labor and the Pension Benefit 
Guaranty Corporation. It should be 
pointed out that certain plans may be 
required to file reports with the Ser
vice under these proposed regulations 
which may not have to be filed under 
title I of ERISA. It should also be 
pointed out that although certain 
plans may not be required to file re
ports under these proposed regula
tions, they may, nevertheless, be re
quired to file under title I of ERISA.

P e n a l t y  f o r  F a il u r e  T o F ile

The proposed regulations provide 
rules relating to the imposition of the 
penalty under Code section 6652(f) for 
failure to file the required returns.

O t h e r  A m e n d m e n t s  and  D eletions

Conforming amendments are being 
made to regulations under Code sec
tions 404, 6033 and 6047. Further, 
those sections of the regulations 
which repeat the statute are being de
leted.
C o m m e n t s  and  R e q u e s t s  fo r  a P ublic i 

H ea r in g

Before adopting these proposed reg- j 
ulations, consideration will be given to • 
any written comments that are sub-j 
mitted (preferably eight copies) to the j 
Commissioner of Internal R evenue. 
All comments will be available for 
public inspection and copying. A -  
public hearing will be held upon writ
ten request to the Commissioner by 
any person who has submitted written 
comments. If a public hewing is held, 
notice of the time and place will be 
published in the F ederal R eg ister .
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D r a f t in g  I n f o r m a t io n

The principal author of these pro
posed regulations was William D. 
Gibbs of the Legislator and Regula
tions Division of the Office of Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulation, both on 
matters of substance and style.

PROPOSED AMENDMENTS TO THE 
REGULATIONS

The proposed amendments to 26 
CFR Part 1 and 26 CFR Part 301 are 
as follows:

In com e  T a x  R e g u l a t io n s

P aragraph  1. Section 1.404 (a)-2A is 
amended by revising the section title 
and the first sentence of paragraph
(a). As amended, § 1.404 <a)-2A reads 
as follows: .
§ 1.404 (a)-(A) Information to be fur

nished by employer; taxable years 
ending on or after December 31, 1971, 
and before December 31, 1975.

(a) In general. For any taxable year 
ending on or after December 31, 1971, 
and before December 31,1975, any em
ployer who maintains a pension, annu
ity, stock bonus, profit-sharing, or 
other funded plan of deferred compen
sation shall file the forms prescribed 
by this section. * * *

» • • * *

§1.6033 [Deleted]
P ar. 2. Section 1.6033 is deleted.
P ar. 3. Section 1.6033-2 is amended 

by revising paragraphs (a) (3) (ii) and
(h) (3) to read as follows:
§1.6033-2 Returns by exempt organiza

tions; taxable years beginning after De
cember 31,1969.

(a) In general. * * *
(3) * * *
(ii) For taxable years ending on or 

after December 31, 1971, and before 
December 31, 1975, every employee’s 
trost described in section 401 (a) 
which is exempt from taxation under 
section 501 (a) shall file an annual 
return on Form 990-P. The trust shall 
furnish such information as is re- 

ky such form and the instruc
tions issued with respect thereto.

* * * * *
(h) Records, statements, and other 

lions713* * *̂  tax-exempt organiza-
n ^Samzation which has estab- 
usned its exemption from taxation 
oriaer section 301 (a), including an or
ganization which is relieved under sec- 

i 3 811(1 this section from filing 
annual returns of information, is not

relieved of the duty of filing other re
turns of information. See, for exam
ple, sections 6041, 6043, 6051, 6057, and 
6058 and the regulations thereunder.

* * * * *

§1.6047 [Deleted]
P ar. 4. Section 1.6047 is deleted.
P ar. 5. Paragraph  (c) of § 1.6047-1 is 

am ended to  read  as follows:

§ 1.6047-1 Information to be furnished 
with regard to employee retirement 
plan covering an owner-employee.

*  *  *  • •

(c) Penalties. For civil penalty for 
failure to file a return required by this 
section, and for criminal penalty for 
furnishing fraudulent information 
under this section, see §§301.6652-3 
and 301.7207-1, respectively.

*  *  *  • •

R e g u l a t io n s  o n  P r o c ed u r e  and  
A d m in is t r a t io n

^Pa ra g ra ph  6. There is Inserted in the 
appropriate place the following new 
section:
§301.6058-1 Information required in con

nection with certain plans of deferred 
compensation.

(a) Reporting of information—(. 1) 
Annual return. For each funded plan 
of deferred compensation an annual 
return must be filed with the Internal 
Revenue Service. The annual return of 
the plan is the appropriate Annual 
Retum /Report of Employee Benefit 
Plan (Form 5500 series) as determined 
under these forms. The annual period 
for the annual return of the plan shall 
be either the plan year or the taxable 
year of the employer maintaining the 
plan as determined under these forms. 
These forms are hereinafter referred 
to as the “forms prescribed by section 
6058(a).”

(2) Plans subject to requirements. 
For purposes of this section, the term 
“funded plan of deferred compensa
tion” means each pension, annuity, 
stock bonus, profit-sharing, or other 
funded plan of deferred compensation 
described in part 1 of subchapter D of 
chapter 1. Accordingly, the term in
cludes qualified plans under sections 
401(a), 403(a), and 405(a); individual 
retirement accounts and annuities de
scribed in sections 408(a) and 408(b); 
and custodial accounts under section 
403(bX7). The term also includes 
funded plans of deferred compensa
tion which are not qualified plans and 
such plans which are governmental 
plans, church plans, and plans main
tained outside the United States pri
marily for nonresident aliens (as de
fined, respectively, in subsection
(b)(1), (2), and (4) of section 4 of part 2

of subtitle B of Title I of the Employ
ee Retirement Income Security Act of 
1974 (88 Stat. 839)). The term does not 
include annuity contracts described in 
section 403(b)(1) or individual retire
ment accounts (an individual partici
pant or surviving beneficiary in such 
account must file under paragraph 
(dX2) of this section) and bonds de
scribed in sections 408(c) and 409.

(3) Required information. The infor
mation required to be furnished on 
the forms prescribed by section 
6058(a) shall include such information 
concerning the qualification of the 
plan, the financial condition of the 
trust, fund, or custodial or fiduciary 
account which is a part of the plan, 
and the operation of the plan as shall 
be required by the forms, accompany
ing schedules and related instructions 
applicable to the annual period.

(4) Time of filing. The forms pre
scribed by section 6058(a) shall be 
filed in the manner and at the time as 
required by the forms and related 
instructions applicable to the annual 
period.

(b) W7io must file—t 1) In general. 
The annual return required to be filed 
under section 6058(a) and paragraph 
(a) of this section for the annual 
period shall be filed by either the em
ployer maintaining the plan or the 
plan administrator (as defined in sec
tion 414(g)) of the plan for that 
annual period. Whether the employer 
or plan administrator files shall be de
termined under the forms prescribed 
by section 6058(a) and related instruc
tions applicable to the annual period. 
Nothing in these forms shall preclude 
an employer from filing the return on 
behalf of the plan administrator, or 
the plan administrator from filing on 
behalf of the employer.

(2) Definition of employer. For pur
poses of subparagraph (1) of this para
graph, the term “employer” includes a 
sole proprietor and a partnership.

(c) Other rules applicable to annual 
returns—(1) Extensions of time for 
filing. For rules relating to the exten
sion of time for filing, see section 6081 
and the regulations thereunder and 
the instructions on the forms pre
scribed by section 6058(a).

(2) Amended filing. Any form pre
scribed by this section may be filed as 
an amendment to a form previously 
filed under this section with respect to 
the same annual period pursuant to 
the instructions for such forms.

(3) Additional information. In addi
tion to the information otherwise re
quired to be furnished by this section, 
the district director may require any 
further information that is considered 
necessary to determine allowable de
ductions under section 404, qualifica
tion under section 401, or the financial 
condition and operation of the plan.

(4) Records. Records substantiating 
all data and information required by
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this section to be filed must be kept at 
all times available for inspection by in
ternal revenue officers at the principal 
office or place of business of the em
ployer or plan administrator.

(5) Relief from filing. Notwithstand
ing paragraph (a) of this section, the 
Commissiner may, in his discretion, re
lieve an employer, or plan administra
tor, from reporting information on the 
forms prescribed by section 6058(a) 
which is reported on other returns 
filed with the Service. This discretion 
includes the ability to relieve an em
ployer, or plan administrator, from 
filing the applicable form.

(d) Special rules for individual re
tirement arrangements—(1) Applica
tion. This paragraph, in lieu of para
graph (a) of this section, applies to an 
individual retirement account de
scribed in section 408(a) and an indi
vidual retirement annuity described in 
section 408(b), including such accounts 
and annuities for which a deduction is 
allowable under section 220 (spousal 
individual retirement arrangements).

(2) General, rule. For each taxable 
year beginning after December 31, 
1974, every individual who during such 
taxable year—

(i) Establishes or maintains an indi
vidual retirement account described in 
section 408(a) (including an individual 
who is a participant in an individual 
retirement account described in sec
tion 408(c)),

(ii) Purchases or maintains an indi
vidual retirement annuity described in 
section 408(b), or

(iii) Is a surviving beneficiary with 
respect to an account or annuity re
ferred to in this subparagraph which 
is in existence during such taxable 
year, shall file Form 5329 (or any 
other form designated by the Commis
sioner for this purpose), as an attach
ment to or part of the Form 1040 filed 
by such individual for such taxable 
year, setting forth in full the informa
tion required by that form and the ac
companying instructions.

(3) Special information returns. If 
an individual described in subpara
graph (2) of this paragraph is not re
quired to file a Form 1040 for such 
taxable year, such individual shall file 
a Form 5329 (or any other designated 
form) with the Internal Revenue Ser
vice by the 15th day of the 4th month 
following the close of such individual's 
taxable year setting forth in full the 
information required by that form and 
the accompanying instructions.

(4) Relief from filing. The Commis
sioner may, in his discretion, relieve 
and individual from filing the form 
prescribed by this paragraph.

(5) Retirement bonds. An individual 
who purchases, holds, or maintains a 
retirement bond described in section 
409 may be required to file a return 
under other provisions of the Code.

(e) Actuarial statement in case of 
mergers, etc. For requirements with re

spect to the filing of actuarial state
ments in the case of a merger, consoli
dation, or transfer of assets or liabil
ities, see section 6058 (b) and section 
414 (1) and the regulations thereunder.

(f) Effective dates—(1) Section 6058 
(a) requirements. The rules with re
spect to annual returns required under 
section 6058 (a) (the rules in this sec
tion, other than paragraph (e) there
of) are effective for plan years begin
ning after September 2,1974.

(2) Section 6058 (6) requirements. 
The requirements of section 6058 (b) 
relating to mergers, etc., and para
graph (e) of this section are effective 
on September 2, 1974, with respect to 
events described in section 6058 (b) oc
curring on or after such date.

Pah. 7. Section 301.6652-3 is amend
ed by adding a new paragraph (a) (3) 
to read as follows:

§ 301.6652-3 Failure to file  inform ation 
with respect to employee retirem ent 
benefit plan.

(a) Amount imposed. * * *
(3) Annual return of funded plan of 

deferred compensation. Under section 
6652 (f) the amount described in this 
subparagraph is imposed in each case 
in which there is a failure to file the 
annual return described in section 
6058 (a) on behalf of a. plan described 
in § 301.6058-1 (a) at the time and in 
the manner prescribed therefor (deter
mined with regard to any extension of 
time for filing). The employer main
taining the plan is liable for the 
amount imposed with respect to a fail
ure to so file the annual return in each 
case in which the employer must file 
the return under § 301.6058-1 (a). The 
plan administrrator (within the mean
ing of section 414 (g)) is liable for the 
amount imposed in each case in which 
the plan administrator must file the 
return under §301.6058-1 (a). In the 
case of an individual retirement ac
count or annuity described in section 
408, the individual described in 
§ 301.6058-1 (d) (2) who must file the 
annual return under § 301.6058-1 (d) is 
liable for the amount imposed with re
spect to a failure to so file the annual 
return. The amount imposed is $10 for 
each day during which the failure to 
file the annual return on behalf of a 
plan for a year continues. However, 
the total amount imposed with respect 
to a failure to file on behalf of a plan 
for any year shall not exceed $5,000

* * * * *
J e r o m e  K u r t z , 
Commissioner of 
Internal Revenue.

£FR Doc. 78-3473 Filed 2-9-78; 8:45 am]

[8320-01]
VETERANS ADMINISTRATION

[38 CFR Part 3]
- VETERANS BENEFITS 

Women’s Air Forces Service Pilots 

AGENCY: Veterans Administration. 
ACTION: Proposed Rulemaking.
SUMMARY: The Veterans Adminis
tration is amending its regulations to 
indicate that service in the Women’s 
Air Forces Service Pilots (WASP) 
during World War II or similar groups, 
may be considered active service when 
so certified by the Department of De
fense. This change results from enact
ment of a new law. The effect of this 
change is to provide authority for 
granting benefit entitlement to former 
WASP’s.
DATES: Comments must be received 
on or before March 13, 1978. It is pro
posed to make this amendment effec
tive November 23, 1977, the date of en
actment of the new law (Pub. L. 95- 
202, 91 Stat. 1449).
ADDRESS: Send written comments to 
Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW„ Washington, 
D.C. 20420. Comments will be avail
able for inspection at the address 
shown above during normal business 
hours until March 22,1978.
FOR FURTHER INFORMATION 
CONTACT:

T. H. Spindle, 202-389-3005
A d d it io n a l  C o m m e n t  I nform ation

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington, 
D.C. 20420. All written comments re
ceived will be available for public in
spection at the above address only be
tween the hours of 8 a.m. and 4:30 
p.m. Monday through Friday (except 
holidays) until March 22, 1978. Any 
person visiting Central Office for the 
purpose of inspecting any such com
ments will be received by the Central 
Office Veterans Services Unit in room 
132. Such visitors to any VA field sta
tion will be informed that the records 
are available for inspection only in 
Central Office and furnished the ad
dress and the above room number.

Approved: February 1,1978.
By d i r e c t io n  of t h e  A d m in is tra to r .

R u f u s  H. W il so n , 
Deputy Administrator.

In § 3.7, paragraph (x) is added to 
read as follows:
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§3.7 Persons included.
The following are included:

* * * * *
(x) Women’s Air Forces Service 

Pilots, or other similarly situated 
groups. Service as certified by the De
partment of Defense. (Pub. L. 95-202, 
91 Stat. 1449).

[PR Doc. 78-3764 Piled 2-9-78; 8:45 ami

[6560-01]
ENVIRONMENTAL PROTECTION 

AGENCY
[40 CFR Part 162]

[PRL 853-7; OPP-250007]

PESTICIDE PROGRAMS; GUIDELINES FOR REG
ISTERING PESTICIDES IN THE UNITED STATES

Notification of the Secretary of Agriculture of 
a Proposed Regulation

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notification of proposed reg
ulation.
SUMMARY: Notice is given as re
quired by section 25(a)(2)(D) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended, 
that the Administrator, EPA, has for
warded to the Secretary of the UJS. 
Department of Agriculture a copy of 
EPA’s proposed regulation to imple
ment section 3(cX2) of FIFRA, which 
requires the Administrator to publish 
guidelines specifying the kinds of in
formation which will be required to 
support the registration of a pesticide.
for f u r t h e r  INFORMATION 
CONTACT*.

William Preston, Criteria and Evalu
ation Division (WH-568), Office of 
Pesticide Programs, EPA, Washing
ton, D.C. 20460, 703-557-7351.

SUPPLEMENTARY INFORMATION: 
Section 25(a)(2)(A) of FIFRA provides 
that the Administrator shall provide 
the Secretary of Agriculture a copy of 
any proposed regulation at least 60 
days prior to signing it for publication 
in the Federal R egister. If the Secre
tary comments in writing regarding 
the proposed regulation within 30 
«ays after receiving it, the Administra
tor shall publish in the F ederal R eg is- 

(with the proposed regulation) the 
comments of the Secretary, and the 
if SM?nse thereto of the Administrator, 
u the Secretary does not comment in 
writing within 30 days after receiving 
the proposed regulatiori, the Adminis- 

naay sign such regulation for 
publication in the F ederal R egister 
anytime after such 30-day period.

Pursuant to FIFRA section 25(a)(3), 
a,c°Py this proposed regulation has 
aiso been forwarded to the Committee

on Agriculture of the House of Repre
sentatives and the Committee on Agri
culture and Forestry of the Senate. 
The section 3(eX2) proposed regula
tion was submitted to the FIFRA Sci
entific Advisory Panel on January 31, 
1978, as required by Section 25(d).
(Sec. 25, Federal Insecticide, Fungicide, and 
Rodenticide Act, as amended (Pub. L. 92- 
516; 89 Stat. 973; Pub. L. 94-140, 89 Stat. 751 
(7 U.S.C. 136 et seq>.»

Dated: February 3,1978.
Edwin L. Johnson, 

Deputy Assistant Administrator 
for Pesticide Programs.

[FR Doc. 78-3842 Filed 2-9-78; 8:45]

[7035-01]
INTERSTATE COMMERCE 

COMMISSION
[49 CFR Part 1100]

[Ex Parte No. 55 (Sub-No. 30)]

PRICE COMPETITION AMONG PRACTITIONERS 
Proposed Rulemaking

AGENCY: Interstate Commerce Com
mission.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: The proposed rules 
would amend the Commission’s 
Canons of Ethics to allow price compe
tition among ICC practitioners 
through the use of advertising. The 
Commission believes this action would 
result in reduced fees and lower costs 
to small carrier applicants and aid 
those applicants in overcoming the fi
nancial advantage possessed by the 
larger more established carriers. Fur
ther, the proposed rules would bring 
the Commission’s regulations into con
formance with a recent Supreme 
Court decision which held that attor
ney advertising could not be subjected 
to blanket suppression.
DATES: Written comments should be 
filed with the Commission by March
27,1978.
ADDRESS: Send comments to: The 
Secretary, Interstate Commerce Com
mission, Washington, D.C. 20423.
FOR FURTHER INFORMATION 
CONTACT:

Richard Armstrong, Policy Review 
Office, ' Interstate Commerce Com
mission, Washington, D.C. 20423, 
Phone 202-275-1912.

SUPPLEMENTARY INFORMATION: 
Practice before the Commission is gov
erned by the rules of practice, namely, 
49 CFR 1100.7-1100.11. Persons seek
ing information with regard to becom
ing practitioners may inquire of the 
Secretary of the Commission.

In revising the Commission’s former 
general rules of practice (now rules of

practice), the Commission’s rules Com
mittee gave active consideration to a 
revision of the Canons of Ethics but 
deferred action on certain of those 
canons. More recently, a Commission 
staff task force submitted a report 
containing 39 recommendations for 
improving motor carrier entry regula
tion (Improving Motor Carrier Entry 
Regulation, Ex Parte No. MC-113, 
July 6, 1977). Recommendation 36 of 
the staff task force report proposed 
that the Commission’s Canons of 
Ethics (49 CFR Part 1100, Appendix 
A, Item 32) be amended to allow ICC 
practitioners to advertise their fees for 
services rendered in practicing before 
the Commission. The task force based 
this recommendation, in part, upon 
the assumption that price competition 
would result in reduced fees and lower 
costs to small carrier applicants. The 
lower costs would aid the small carrier 
applicant in overcoming the financial 
advantage possessed by the larger, 
more established carriers.

The task force also took note of the 
recent decision by the United States 
Supreme Court in Bates v. State Bar 
of Arizona, 97 S. Ct. 2691 (1977). 
There, the Supreme Court held that 
attorney advertising could not be sub
jected to blanket suppression and that 
the attorney advertisment in issue was 
constitutionally protected. The adver
tisement had been placed in a newspa
per and consisted of a truthful adver
tisement setting forth the availability 
and terms of routine legal services. In 
its decision, the Supreme Court did 
state that false, deceptive, or mislead
ing advertising is subject to restraint 
and that reasonable restrictions may 
be placed on the time, place and 
manner of advertising. •

From September through November, 
the Commission held a series of public 
hearings in seven cities to seek com
ments on the task force recommenda
tions. Both oral testimony and written 
comments were received concerning 
these recommendations and other as
pects of motor carrier entry regula
tion. Several were addressed to recom
mendation 36 (see Public Response to 
Proposals for Improving Motor Carri
er Entry Regulation, Ex Parte No. 
MC-113, December, 1977).1 One such 
comment suggested that Canon 32 be 
amended either to incorporate the 
American Bar Association’s Code pro
visions by reference or adapt its lan
guage to the Commission’s canons of 
Ethics. Another comment was that the 
public would be served better by en
couraging the advertising of special 
backgrounds rather than the advertis
ing of fees. One suggested that compe
tition was in order but that the real 
problem was a shortage of ICC practi-

» Copies may be obtained by writing to the 
Secretary, Interstate Commerce Commis
sion, W ashington, D.C. 20423.
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tioners. One stated that the only good 
in attorney advertising was in inform
ing the public where the attorney is 
located. Another remarked that a 
great deal of price competition cur
rently exists. Finally, an individual en
dorsed practitioner advertising but 
with some controls.

For IGC parctitioners, Canon 32 of 
the Commission’s r Canons of Ethics 
embraces the traditional ban against 
advertising by attorneys. Canon 32 
states, in part, as follows:

[Slolicitation of employment by circulars 
or advertisements * * * is unethical.

This amounts to blanket suppression 
similar to that which the Supreme 
Court refused to uphold in the Bates 
decision. Therefore, this Commission 
must amend its Canons of Ethics to 
allow at least the type of advertising 
approved in the Bates decision.

The rules proposed in this proceed
ing are designed to carry out recom
mendation 36 in addition to bringing 
the Commission's Canons of Ethics 
into compliance with the Bates deci
sion. This would be accomplished by 
the amendment of Canons 14, 32, and 
33. Canon 14 involves the fixing of 
fees. The proposed revision of Canon 
14 would establish a minimum period 
of time for an advertised fee to be ef
fective unless a diferent period is spe
cifically set forth in the advertise
ment. Otherwise, it would be consid
ered to be misleading to advertise a fee 
for a specific service without adhering 
to it in charging clients.

Canon 32 addresses direct or indirect 
advertising. In amending Canon 32, 
the proposed rules would adopt a gen
eral antifraud approach for practition
er advertising rather than listing the 
items allowed to be advertised. Specifi
cally, the proposed rules would allow 
the use of public communications con
taining any information which is not 
“false, fraudulent, misleading, or de
ceptive.” Guidelines would be estab
lished in the amended canon for use in 
determining what would constitute 
such prohibited information. These 
guidelines would consist of certain 
types of statements which would 
always be considered as “false, fraudu
lent, misleading or deceptive.” This is 
the same approach and language used 
in one of the two proposals on attor
ney advertising considered by the 
American Bar Association.

Additionally, the proposed rules 
would allow-practitioners to advertise 
on radio and television. Such a com
munication would have to be prere
corded and approved for broadcast by * 
the practitioner, and a recording of 
the actual transmission would have to 
be kept by the practitioner for a speci
fied period of time. The proposed rules 
would require that a paid advertise

ment be identified as such unless it is 
apparent from the context. They 
would also amend Canon 32 to prohib
it a practitioner from identifying him
self as such in any advertisement in 
connection with any other profession 
or business in which he might be en
gaged. This would continue the prohi
bition against using a practitioner’s 
status in furtherance of advertising 
and solicitation activities of traffic bu
reaus as set forth in In re Pollack and 
Axelrod, 315 ICC 391 (1962). The pro
posed rules would prohibit one-to-one 
solicitation with certain exceptions. 
They would prohibit practitioners 
from using billboards or electrical 
signs in advertising. The proposed 
rules would amend Canon 32 to make 
the standards for a public communica
tion applicable to information to be 
placed on professional cards, letter
heads, and ammouncement cards or in 
biographical insertions. This would 
make it unnecessary to retain any of 
the language in Canon 33, which 
would be eliminated. Finally, the pro
posed rules would amend Canon 32 to 
prohibit a practitioner from compen
sating a representative of any commu
nication medium for professional pub
licity in a news item.

Interested parties are encouraged to 
submit comments on the proposed 
rules. (An original and 15 copies, if 
possible, should be submitted.)

Comments are particularly invited as 
to the need to include in the rules the 
second sentence of the proposed revi
sion of Canon 32 setting forth exam
ples of false, fraudulent, misleading or 
deceptive statements which are pro
hibited.

The proposed regulations would 
amend Items 14, 32, and 33, Appendix 
A, Part 1100 of Title 49 of the Code of 
Federal Regulations to read as follows:

14. Fixing the amount of the fee. In fixing 
fees, practitioners should avoid charges 
which overestim ate their advice and ser
vices. A client’s ability to pay cannot justify  
a charge in excess of the value of the ser
vice, although his poverty may require a 
less charge, or even none at all. It is mis
leading to advertise a fee for a specific ser
vice w ithout adhering to it in charging cli
ents. Practitioners are bound to charge no 
more than the advertised rates for 30 days 
following the date of the advertisement 
unless a different period of tim e for the ef
fectiveness of such rates is clearly specified  
in the advertisement, or permission to  
charge a different rate is obtained from the 
Vice Chairman of the Commission.

32. Advertising, direct or indirect. A prac
titioner shall not in any way use or partici
pate in the use of any form of public com- 
munication containing a false, fraudulent, 
misleading, or deceptive statem ent or claim. 
Such prohibition includes, but is not lim ited 
to, the use of statem ents containing a mate
rial m isrepresentation of fact or om itting a 
m aterial fact necessary to keep the state
ment from being misleading: statem ents in
tended or likely to create an unjustified ex

pectation; statem ents of fee information 
which are not com plete and accurate; state
m ents containing inform ation on past per
formance or prediction of future success; 
statem ents of prior Commission employ' 
m ent outside the context of biographical in
formation; statem ents containing a testimo
nial about or endorsem ent of a practitioner; 
statem ents containing an opinion as to thé 
quality of a practitioner’s services; or state
m ents intended or likely to attract clients 
by the use of showmanship, puffery, or self- 
laudation, including the use of slogans, jin
gles, or sensational language or format. If 
the public communication is to be 
through the use of radio or television, it 
must be prerecorded and approved for 
broadcast by the practitioner. A recording 
of the actual transmission must be retained 
by the practitioner for a period of 1 year 
after the date of the final transmission. A 
paid advertisment m ust be identified as 
such unless it is apparent from the context 
that it is a paid advertisement.

A practitioner who is also engaged in an
other profession or business shall not so in
dicate on his letterhead, office sign, or pro
fessional card, nor shall he identify himself 
as a practitioner in any publication or ad
vertisem ent in connection with his other 
profession or business.

Solicitation of employment by personal 
communications made to anyone other than 
close friends, relatives, former clients (in 
regard to m atters germane to former em
ploym ent), and regular clients is unethical. 
Solicitation by personal communications in
cludes in-person contacts, telephone con
tacts, contacts by direct mailings, or con
tacts through the use of citizens band radios 
or broadcasts on other than commercial 
radio or television. A practitioner is forbid
den from making or assisting another 
person in making such solicitation. Similar
ly, practitioners are prohibited from using 
billboards or electrical signs in advertising. 
However, the customary circulation or use 
of professional cards, letterheads, or an
nouncem ent cards which meet the stan
dards for a public communication is not im
proper. Also, the insertion in reputable lists 
of biographical information which meets 
the standards for a public .communication is 
proper.

Indirect advertisement for employment by 
furnishing or inspiring media comments 
concerning causes in which the practitioner 
has been or is engaged, or concerning the 
manner of their conduct, the magnitude of 
the interests involved, the importance of 
the practitioner’s positions, and all other 
like self-laudation, lower the tone of the 
calling and are intolerable. A practitioner 
shall not compensate or give anything of 
value to a representative of any communica
tion medium in anticipation of or in return 
for professional publicity in a news item. .

33. (None).

These rules are issued under the au
thority of 49 U.S.C. 12, 17, 304, 305, 
904, 916, 1003 and 1017.

By the Commission.
H. G. H o m m e , Jr., 

Acting Secretary.

J anuary 26, 1978.
[FR Doc. 78-3888 Filed 2-9-78; 8:45 ami
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[3410-11]
DEPARTMENT OF AGRICULTURE

Forest Service
BADGER-JORDAN LAND MANAGEMENT PLAN 
A vailab ility of Final Environmental Statement
Pursuant to section 102(2X0 of the 

National Environmental Policy Act of 
1969, the Forest Service, Department 
of Agriculture, has prepared a Final 
Environmental Statement for the 
Badger-Jordan Land Management 
Plan, Mount Hood National Forest, 
USD A-FS-R6-FES( Adm )-77-5.

The Environmental Statement con
cerns a proposed Land Management 
Plan and alternatives for the Badger- 
Jordan Planning Unit, Mount Hood 
National Forest. The Land Manage
ment Plan applies to approximately
58,000 acres within the National 
Forest boundary.

The preferred alternative proposes 
land use and would give management 
direction for six areas within the Plan
ning Unit. The General Forest Area 
(Unit A) and the Scenic Influence 
Area (Unit C) would be managed for a 
variety of uses; Wildlife Management 
Area (Unit B) would be managed pri
marily for wildlife winter range with 
other activities permitted as compati
ble with the Unit goal; Unroaded Re
creation Area (Units D and E) would 
be managed for an unroaded type re-, 
creation experience; and a Watershed 
Protection Area (Unit F) would be 
managed primarily for water quality 
(Dufur Watershed). Major values in
herent to each area are recognized and 
management activities which protect 
those values are emphasized. This al
ternative would provide a good bal
ance between all resources and Nation
al Forest users without sacrificing any 
resource or use at the expense of an
other, while leaving future manage
ment options open for changes in 
social and economic values. This alter
native is also responsive to a wide 
Tange of public input.

The Final Environmental Statement 
was transmitted to EPA on February3,1978.

Copies are available for inspection 
rHT“1*’ regular working hours at the 
following locations:

Forest Service, South Agriculture
Building, Room 3210, 12th Street and In-
D C 200?** Avenue SW., W ashington,

USDA, Forest Service, Pacific Northwest 
Region, 319 Southwest Pine Street, Port
land, Oreg. 97204.

Mount Hood National Forest, Supervisor’s 
O ffice, 2440 Southeast 195th Avenue, 
Portland, Oreg. 97233.

Mount Hood National Forest, Hood River 
Ranger D istrict, Mount Hood-Parkdale, 
Oreg. 97041.

Mount Hood National Forest, Barlow 
Ranger D istrict, Dufur, Oreg. 97021.

Wasco County Planning Commission, Court
house, The D alles, Oreg. 97058.

Hood River County Planning Commission, 
Courthouse, Hood River, Oreg. 97031.
In addition, colleges and universities 

in the vicinity of the Mount Hood Na
tional Forest have reference copies 
available.

A limited number of single copies 
are available upon request to Forest 
Supervisor, Mount Hood National 
Forest, 2440 Southeast 195th, Port
land, Oreg. 97233.

Copies of the Environmental State
ment have been set to various Federal, 
State and local agencies as outlined in 
the CEQ guidelines.

E inar L. R oget, 
Associate Deputy Chief.

F ebruary 3,1978.
tFR Doc. 78-9813 Filed 2-9-78; 8:45 am]

[3410-11]
Forest Service

DRAFT ENVIRONMENTAL STATEMENT 
Extension of Comment Period

On November 7, 1977, the Forest 
Service, Department of Agriculture, 
transmitted to the Council on Envi
ronmental Quality (CEQ) a draft envi
ronmental statement for the Chimney 
Rock Section, Gasquet-Orleans Road, 
Six Rivers National Forest, Calif., 
USDA-FS-R5-DES(Adm)-78-02, pur
suant to section 102(2X 0 of the Na
tional Environmental Policy Act of 
1969. Notice of availability of this 
draft environmental statement was 
published in the F ederal R egister on 
November 14, 1977 (42 FR 58965). 
Comments were requested within 60 
days after transmittal to CEQ.

To provide additional opportunity 
for public review and for the holding 
of public workshops, the comment 
period for this draft environmental 
statement was extended an additional 
30 days (42 FR 65225) to February 6, 
1978.

The comment period for this draft 
environmental statement is now being

extended an additional 30 days to 
March 8,1978.

Copies of the draft environmental 
statement are available for inspection 
at the locations listed in the Notice of 
Availability of Draft Environmental 
Statement (42 FR 58965).

Copies of a summary booklet, as well 
as a limited number of single copies of 
the environmental statement, are 
available, upon request, from Forest 
Supervisor Richard E. Burke, Six 
Rivers National Forest, 710 E. Street, 
Eureka, Calif. 95501.

Comments concerning the proposed 
action should be addressed to Supervi
sor Burke and should be received by 
March 8, 1978, in order to be consid
ered in the preparation of the final en
vironmental statement.

J ohn W. Chaffin, 
Deputy Regional Forester.

F ebruary 3,1978.
[FR Doc. 78-3825 Filed 2-9-78; 8:45 am]

[3410-02]
Agriculture Marketing Service

Packers and Stockyards Administration
HUNTSVILLE LIVESTOCK AUCTION, 

HUNTSVILLE, ARK., ET A L
Deposting of Stockyards

It has been ascertained, and notice is 
hereby given, that the liverstock mar
kets named herein, originally posted 
on the respective dates specified below 
as being subject to the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), no longer come 
within the definition of a stockyard 
under said Act and are, therefore, no 
longer subject to the provisions of the 
Act.
Facility No., Name, Location of Stockyard, 

and Date of Posting
A R-121—Huntsville Livestock Auction,

H untsville, Ark., December 12,1958. 
LA-132—Rayville Livestock Auction, Inc., 

Rayvllle, La., July 13,1960.
LA-135—Joe Tate Commission Bam , Inc., 

V ille P latte, La., March 23,1959.
MS-152—Davis livestock  Commission Co., 

Ecru, M iss., ApriT22,1974.
MS-122—Liberty Livestock, Liberty, M iss., 

February 17,1959.
MS-129—B ill Ivey’s Stockyard, Inc., Monti- 

cello, M iss., September 20,1968.
MS-132—Olive Branch Sales Co., Olive 

Branch, M iss., May 26,1959.
MS-150—Prentiss Stockyards, Inc., Prentiss, 

M iss., July 31,1973.
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TN-123—Hartsville Livestock Market,

Hartsville, Tenn., January 21,1967. 
VA-100—Abingdon Livestock Market, Inc.,

Abingdon, Va., July 23,1953.
VA-121—Lynchburg Livestock Market, Inc.,

Lynchburg, Va., March 11,1959.
Notice or other public procedure has 

not preceded promulgation of the 
foregoing rule. There is no legal justi
fication for not promptly deposting a 
stockyard which is no longer within 
the definition of that term contained 
in the Act.

The foregoing is in the nature of a 
rule relieving a restriction and may be 
made effective in less than 30 days 
after publication in the F e d er a l  R eg
is t e r . This notice shall become effec
tive February 10,1978.
(42 Stat. 159, as amended and supplemented 
(7 U.S.C. 181 et seq.).)

Done at Washington, D.C., this 6th 
day of February 1978.

E d w a r d  L . T h o m p s o n , 
Chief, Registrations, Bonds, and 

Reports Branch, Livestock 
Marketing Division.

[FR Doc. 78-3782 Filed 2-9-78; 8:45 am]

[3410-15]
Rural Electrification Administration

BASIN ELECTRIC POWER COOPERATIVE
Supplement to the Draft Environmental Impact 

Statement
Notice is hereby given that the 

Rural Electrification Administration 
has prepared a Supplement to the 
Draft Environmental Impact State
ment (DEIS) in accordance with sec
tion 102(2X0 of the National Envi
ronmental Policy Act of 1969, in con
nection with a request from Basin 
Electric Power Cooperative of Bis
marck, N. Dak., for a loan guarantee 
commitment from the Rural Electrifi
cation Administration. The proposed 
loan guarantee commitment would 
assist in obtaining financing for the 
construction of two 455 MW lignite- 
fired generating units planned for con
struction near Beulah, N. Dak., in con
junction with a proposed adjacent ga
sification plant to be built by Ameri
can Natural Gas Coal Gasification Co., 
a major transmission facility between 
the plantsite and Huron, S. Dak., 
other minor area transmission facili
ties, and coal mining equipment. The 
Supplement to the DEIS expands 
upon possible alternate plant site loca
tions for the proposed project.

This information supplements the 
material presented in the DEIS which 
was made available to the Council on 
Environmental Quality and the public 
on September 27, 1977, and was devel
oped as a result of comments received 
on the DEIS.

Additional information may be se
cured on request submitted to Mr.

Richard F. Richter, Assistant Adminis
trator-Electric, Rural Electrification 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
Comments are particularly invited 
from State and local agencies which 
are authorized to develop and enforce 
environmental standards and from 
Federal agencies having jurisdiction 
by law or special expertise with re
spect to any environmental impact in
volved from which comments have not 
been requested specifically.

Copies of the REA Supplement to 
the DEIS are being sent to various 
Federal, State, and local agencies, as 
outlined in the Council on Environ
mental Quality Guidelines. The Sup
plement to the DEIS may be exam
ined during regular business hours at 
the offices of REA in the South Agri
culture Building, 12th Street and In
dependence Avenue SW., Washington, 
D.C., or at the borrower’s address indi
cated above.

Comments concerning the environ
mental impact of the construction pro
posed should be addressed to Mr. 
Richter at the address given above. 
Comments must be received within 
forty-five (45) days of the date of this 
F e d er a l  R e g is t e r  Notice to be consid
ered in connection with the proposed 
action. .

Final REA with respect to this 
matter (including any release of 
funds) will be taken only after REA 
has reached satisfactory conclusions 
with respect to its environmental ef
fects and after requirements set forth 
in the National Environmental Policy 
Act of 1969 have been met.

Dated at Washington, D.C., this 3d 
day of February 1978.

C . R . B a l la r d ,
Acting Administrator, Rural 

Electrification Administration.
[FR Doc. 78-3832 Filed 2-9-78; 8:45 am]

[3410-15]
Rural Electrification Administration

PACIFIC NORTHWEST GENERATING CO., 
HERMISTON, OREG.

Final Environmental Impact Statement
Notice is hereby given that the 

Rural Electrification Administration 
has prepared a Final Environmental 
Impact Statement in accordance with 
Section 102(2X 0 of the National En
vironmental Policy Act of 1969, in con
nection with a proposed application 
for financing by the Rural Electrifica
tion Administration for Pacific North
west Generating Co., P.O. Box 48, Her- 
miston, Oreg. 97838, to finance a 10- 
percent share of the Boardman Coal 
Plant, a 550 MW coal-fired, steam-elec
tric generating station near Boardman 
in Morrow County, Oreg., and associ
ated transmission lines all in the State 
of Oregon.

Additional information may be se
cured on request, submitted to Mr. 
Richard F. Richter, Assistant Adminis
trator, Electric, Rural Electrification 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
The Final Environmental Impact 
Statement may be examined during 
regular business hours at the offices of 
REA in the South Agriculture Build
ing, 12th Street and Independence 
Avenue, SW., Washington, D.C., Room 
4310 or at the borrower’s address indi
cated above. Final action may be taken 
with respect to this matter after thirty 
(30) days.

Final REA action with respect to 
this matter (including any release of 
funds) will be taken only after REA 
has reached satisfactory conclusions 
with respect to its environmental ef
fects and after procedural require
ments set forth in the National Envi
ronmental Policy Act of 1969 have 
been met.

Dated at Washington, D.C., this 
27th day of January, 1978.

D a v id  A. H a m il , 
Administrator, Rural 

Electrification Administration.
[FR Doc. 78-3650 Filed 2-9-78; 8:45 am)

[6325-01]
CIVIL SERVICE COMMISSION 

DEPARTMENT OF AGRICULTURE
Grant of Authority To Moke Noncareer 

Executive Assignment
Under authority of § 9.20 of Civil 

Service Rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the 
Department of Agriculture to fill by 
noncareer executive assignment in the 
excepted service the position of 
Deputy Director for Economics, Policy 
Analysis and Budget, Office of the Di
rector for Economic», Policy Analysis 
and Budget.

U n it e d  S t a t e s  C iv il  S h iv - 
ic e  C o m m is s io n ,

J a m e s  C . S p r y ,
Executive Assistant to the 

Commissioners.
[FR Doc. 78-3807 Filed 2-9-78; 8:45 am)

[6820-33]

COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED

PROCUREMENT LIST 197S 

Additions
AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped.
ACTION: Additions to Procurement 
List.
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SUMMARY: This action adds to Pro
curement List 1978 a service to be pro
vided by and commodities to be pro
duced by workshops for the blind or 
other severely handicapped.
EFFECTIVE DATE: February 10, 
1978.
ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
H and icapped , 2009 14th Street North, 
Suite 610, Arlington, Va. 22201.
FOR FURTHER INFORMATION 
CONTACT:

C. W. Fletcher, 703-557-1145.
SUPPLEMENTARY INFORMATION: 
On November 11, 1977, September 2, 
1977, and October 7, . 1977 the Commit
tee for Purchase from the Blind and 
Other Severely Handicapped pub
lished notices (42 FR 58775), (42 FR 
44261), and (42 FR 54591) of proposed 
additions to Procurement List 1978, 
November 14,1977 (42 FR 59015).

After consideration of the relevant 
matter presented, the Committee has 
determined that the service and com
modities listed below are suitable for 
procurement by the Federal Govern
ment under 41 U.S.C. 46-48(c), 85 Stat. 
77.

Accordingly, the following service 
and commodities are hereby added to 
Procurement List 1978:

SIC 6812
Catered Noon Meals (SH), Armed Forces 

Examining and Entrance Station, Seattle, 
Wash.

Class 8465
Clipboard, Pilot’s (SH), 8465-01-012-9174. 

Class 9905
Sign (U.S. Property-No Trespassing) (IB), 

9905-00-559-2971.
C. W. F l e t c h e r , 

Executive Director. 
[PR Doc. 78-3791 Filed 2-9-78; 8:45 am]

[6820- 33 ]
PROCUREMENT LIST 1978

Proposed Addition
AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped.
ACTION: Proposed Addition to Pro
curement List.
SUMMARY: The Committee has re
ceived a proposal to add to Procure- 
jnent last 1978 a service to be provided 
&y workshops for the blind or other 
severely handicapped.
COMMENTS MUST BE RECEIVED 
ON OR BEFORE: March 13,1978.
ADDRESS: Committee for Purchase 
~om the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
suite 610, Arlington, Va. 22201.

NOTICES

FOR FURTHER INFORMATION 
CONTACT:

C. W. Fletcher, 703-557-1145.
SUPPLEMENTARY INFORMATION: 
This notice is published pursuant to 41 
U.S.C. 47(a)(2), 85 Stat. 77.

If the Committee approves the pro
posed addition, all entities of the Fed
eral Government will be required to 
procure the service listed below from 
workshops for the blind or other se
verely handicapped.

It is proposed to add the following 
service to Procurement List 1978, No
vember 14, 1977 (42 FR 59015):

SIC 7349
Janitorial/C ustodial Services, Veterans Ad

m inistration, 252 Seventh Avenue, New 
York, N.Y.

C. W. F l e t c h e r , 
Executive Director. 

[FR Doc. 78-3792 Filed 2-9-78; 8:45 am]

[3128-01]
DEPARTMENT OF ENERGY

Economic Regulatory Administration 

[ERA Docket No. SEPA 78-1]

LAUREL PROJECT, SOUTHEASTERN POWER 
ADMINISTRATION

Hearing

On November 10, 1977, the Acting 
Assistant Secretary for Resource Ap
plications transmitted to the Adminis
trator of the Economic Regulatory Ad
ministration (ERA) a contract for the 
sale of power by thé Southeastern 
Power Administration from the Laurel 
Project to East Kentucky Power Coop
erative, Inc., for the period November 
1, 1977, to January 31, 1978. The Ad
ministrator was asked to confirm and 
approve the short term rates con
tained in that contract.

On December 20, 1978, ERA issued a 
notice of intent to act on this propos
al, 42 FR 64406 (December 23, 1977), 
which invited interested parties to 
submit written comments on or before 
January 23, 1978. The notice was 
amended on January 10, 1978, 43 FR 
2206 (January 16, 1978), to afford in
terested parties the opportunity to 
present oral testimony at a public 
hearing. The cities of Barbourville, 
Corbin, and Falmouth, Ky., have made 
a request for an oral presentation, 
which has been granted.

Notice is hereby given that the 
public hearing will be held on Febru
ary 23, 1978, at 9:30 a.m., in Room 
2105, 2000 M Street NW., Washington, 
D.C. Time permitting, other interested 
parties may be permitted to speak at 
the hearing.

5861

Issued in Washington, D.C., Febru
ary 7,1978.

D o u g la s  C. B a u e r , 
Assistant Administrator for Util

ity  Systems, Economic Regula
tory Administration.

[FR Doc. 78-3837 Filed 2-9-78; 8:45 am]

[3128-01]
Economic Regulatory Administration

ISSUANCE OF DECISIONS AND ORDER BY THE 
OFFICE OF ADMINISTRATIVE REVIEW

Week of November 14 through November 18, 
1977

Notice is hereby given that during 
the week of November 14 through No
vember 18, 1977, the Decisions and 
Orders summarized below were issued 
with respect to Appeals and Applica
tions for Exception or other relief 
filed with the Office of Administrative 
Review of the Economic Regulatory 
Administration of the Department of 
Energy. The following summary also 
contains a list of submissions which 
wpre dismissed by the Office of Ad
ministrative Review and the basis for 
the dismissal.

Appeals

Buck’s Butane & Propane Service, Inc., San 
Jose, Calif., FRA-1315, Propane

Buck’s Butane and Propane Service, Inc. 
(Buck’s) filed an Appeal from a Remedial 
Order which the Director of the Compli
ance Division of FEA Region IX  issued to 
the firm on April 21, 1977. In the Remedial 
Order, the FEA found that during the 
period November 1, 1973 through February 
29, 1976, Buck’s had improperly sold pro
pane at prices which were in excess of the 
maximum permissible price levels computed 
pursuant to 6 CFR 150.359 and 10 CFR 
212.93. In addition, th e Remedial Order 
found that Buck’s had charged its custom
ers unlawful prices for propane tank rent
als. Buck’s was therefore directed to refund 
the overcharges, plus interest, to its custom
ers. In its Appeal, Buck’s challenged the de
term ination in the Remedial Order that the 
firm ’s propane prices had violated applicar 
ble regulations. In rejecting th is portion of 
the Appeal, th e DOE found that there was 
no m erit to the firm ’s assertion that a cor
poration which supplied propane to Buck’s 
and which is owned by th e same individuals 
who own Buck’s was not a part of the same 
"firm,’’ as that term  is defined in 10 CFR 
212.31. The DOE therefore concluded that 
Buck’s had improperly determined its prod
uct costs, under Section 212.93, and had sold 
propane at unlawful price levels. Buck’s also 
raised a number of issues concerning the 
firm ’s tank rental violations. The DOE re
jected the firm ’s argument that the FEA 
lacked thé authority to regulate tank rental 
prices. In addition, th e DOE found that 
Buck’s tank rentâl activities constituted a 
“tie-in arrangement’’ w ithin the meaning of 
10 CFR 210.62. Finally, Buck’s contended 
that the DOE should be estopped from en
forcing the provisions of the April 21 Reme
dial Order. In considering th is contention, 
the DOE noted that th e record in th e pro
ceeding indicated that the overcharges
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specified in the Remedial Order were large
ly attributable to Buck’s reliance upon the 
incorrect advice of PEA and IRS auditors. 
In addition, the DOE found that certain 
IRS and FEA personnel involved in th<* 
audit of the Buck’s firm had acted beyond 
the scope of their authority. Nevertheless, 
the DOE determined that a balancing of the 
equitable considerations involved in the case 
led to the conclusion that Buck’s should not 
be permitted to retain revenues which the 
firm was never legally entitled to receive 
from its customers. The DOE concluded, 
however, that there were several issues’ 
which must be reexamined in order to deter
mine the nature and extent of Buck’s cur
rent refund obligation, viz., the propriety of 
assessing interest against Buck’s, and the 
proper treatm ent of the refunds which the 
firm has already made to its customers in 
accordance with the unauthorized instruc
tions of PEA personnel. The Buck’s Appeal 
was therefore denied in part and remanded 
in part.
Lake Region Gas Co., Paducah, Ky., FRA- 

1335, Propane
Lake Region Gas Co. (Lake Region) filed  

an Appeal from a Remedial Order which 
was issued to the firm on April 21, 1977 by 
PEA Region IV. In the Remedial Order, the 
PEA found that Lake Region had charged 
unlawful prices for propane which it sold. 
The Remedial Order directed Lake Region 
to im mediately refund to its customers the 
amount of the overcharges, plus interest. In 
considering the Appeal, the DOE found 
that contrary to Lake Region’s assertion, 
May 15, 1973 is not an arbitrary and unrea
sonable date for the purposes of calculating 
maximum permissible selling prices. The 
DOE found that the fact that Lake Region 
was not aware of the existence of the Man
datory Petroleum Price Regulations during 
the period of tim e in which the overcharges 
occurred does not excuse the firm from its 
clear legal obligation to comply with the 
provisions of those regulations. The DOE 
also found th at Lake Region failed to estab
lish that the price reductions which it made 
were implemented for the sole purpose of 
restitution for previous overcharges ' and 
should therefore be perm itted to offset a 
portion of the firm’s liability for refunds. 
Finally, the DOE found that in view of the 
undue administrative delay on the part of 
the PEA Region IV in issuing the Remedial 
Order and reaching a determ ination on an 
exception application filed by Lake Region, 
it would be inappropriate to require the 
firm to refund interest on the overcharges 
accrued during the period of tim e during 
which the exception application was pend
ing. The Remedial Order was therefore mo- 
difed to require Lake Region to refund in
terest accrued on the overcharges until May 
14, 1975. In all other respects the Lake 
Region Appeal was denied.
Wild, Carter, Hamlin, Tipton & Quasch- 

nick, Fresno, Calif.. DFA-0006, Freedom 
of Information

The law firm of Wild, Carter, Hamlin 
Tipton & Quaschnick (W ild Carter) ap
pealed from a partial denial by the PEA In
form ation Access Officer of a Request for 
Information which the firm had subm itted 
under the Freedom of Inform ation Act (the 
Act). In its Appeal, Wild Carter requested 
that the DOE reverse the initial determ ina
tion and order th e release of six documents 
which the Inform ation Access Officer had 
w ithheld from the firm. The Information

Access O fficer denied the firm access to 
those documents on the grounds that they 
were exem pt from mandatory disclosure as 
intra-agency memoranda under the provi
sions of 5 U.S.C. 552(b)(5). In considering 
the Appeal, the DOE found that the docu
ments which were withheld from the firm  
generally summarized and analyzed a 
number of problems associated with the ap
plication of the Mandatory Petroleum  Price 
Regulations to crude oil producers. The 
DOE determined that the m aterial withheld 
was predecisional in nature and that it was 
precisely the type of inform ation which Ex
emption 5 of the Act was designed to pro
tect from disclosure. In addition, th e DOE 
determined that there were no portions of 
the documents which contain purely factual 
m aterial which could be easily severable 
from the policy discussions contained in the 
documents and released to the firm. Accord
ingly, the DOE affirm ed the denial of access 
to the six documents which were w ithheld 
by the PEA Inform ation Access Officer. 
However, the DOE also concluded that 
other documents which properly fa ll within  
the scope of Wild Carter’s Request for In
form ation may exist w ithin th e O ffice of 
Congressional Affairs of the O ffice of Inter
governmental and Institutional R elations 
and had not been reviewed by the Informa
tion Access O fficer. The PEA therefore re
manded the m atter and directed that an im
mediate review of those documents be con
ducted to determine which are releasable.

Requests for Exception

William P. Carr, Dallas, Tex., FEE-4384, 
Crude Oil

W illiam P. Carr filed an Application for 
Exception from the provisions of 10 CFR, 
Part 212, Subpart D, which if granted, 
would permit the firm to sell a portion of 
the crude oil produced from the Stratmann 
Lease located in Ellsworth County, Kans., at 
upper tier ceiling prices. In considering the 
exception request, the DOE found that the 
cost of producing crude oil from the Strat
mann Lease property had Increased since 
1973 to a level where those costs now exceed 
the revenues which the firm may realize 
from the sale of th e crude oil at lower tier 
ceiling prices. The DOE concluded that 
under these circum stances Carr has no ap
parent economic incentive to continue pro
ducing crude oil from the Stratm ann Lease. 
The DOE also found that it was highly un
likely that the crude oil from th e reservoir 
underlying the lease would be recovered by 
any other figm in the absence of exception 
relief. On the basis of precedents involving 
similar factual situations, the DOE conclud
ed that the application of th e lower tier ceil
ing price rule under these circum stances re
sulted in a gross inequity to Carr. Accord
ingly, on the basis of the operating data 
which the firm subm itted for its m ost re
cently completed six month period, Carr 
was granted exception relief which permits 
the firm to sell at upper tier ceiling prices 
48.38 percent of the crude oil produced and 
sold from the Stratmann Lease for the 
benefit of the working interest owners. 
Lampton-Love, Inc., Jackson , MÜL, FEE- 

4099; FEE-435a, Propane 
Lampton-Love, Inc. filed an Application 

for Exception from the provisions of 10 
CPR 212.93 which, if granted, would permit 
the firm to increase the prices which it may 
charge for propane which it sells to three 
classes of purchaser in  the firm ’s southern 
Louisiana market area. Lampton-Love filed
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a second Application for Exception in which 
it requested the same type of exception 
relief on a retroactive basis. Since both ex
ception requests involved the same facts, 
they were consolidated for resolution in one 
proceeding. In its exception applications, 
Lampton-Love contended that as a result of 
unusual supply difficulties, the markup 
which it applied on May 15, 1973 in sales to 
three classes of purchaser in southern Lou
isiana was unrepresentative of its normal 
operating position. According to the firm, it 
sold propane to the three classes of pur
chaser concerned on May 15, 1973 at a nega
tive gross margin because it was unable to 
obtain product from its major historical 
suppler as a result of a labor dispute, and 
was forced to purchase higher-priced pro
pane from other sources on a temporary 
basis. In considering Lampton-Love’s re
quest for prospective relief, the DOE found 
that the firm ’s May 15, 1973 financial posi
tion in southern Louisiana was clearly un
representative of the firm’s historical oper
ating posture in that market area. Conse
quently, Lampton-Love was permitted to in
crease th e maximum allowable prices of the 
propane which it sells to three classes of 
purchaser in southern Louisiana to reflect 
the firm ’s historical operating margin. With 
respect to th e firm ’s request for retroactive 
relief, the DOE noted that the record did 
not contain sufficient information to enable 
the DOE to reach a determination on that 
request. Accordingly, Lampton-Love’s re
quest for retroactive exception relief was 
dismissed w ithout prejudice to a refiling at 
a later date.
W. N. McMurrry, Casper, Wyo. FXE—4796 

Crude Oil
W. N. McMurry (McMurry) filed an Appli- 

cation for Exception from the provisions of 
10 CFR, Part 212, Subpart D. The request, 
if granted, would result in an extension of 
exception relief previously granted to 
McMurry and would permit McMurry to 
continue to sell a portion of the crude oil 
produced from the W est Sage Creek Lease 
located in Park County, Wyo. a t upper tier 
ceiling prices. In considering the exception 
application, the DOE found that the West 
Sage Creek Lease is incurring a loss in its 
production operations and that in the ab
sence of an extension of exception relief, 
the working interests would lack an incen
tive to produce crude oil from the property. 
On the basis of precedents involving similar 
factual situations, the DOE concluded that 
th e application to McMurry of the lower 
tier ceiling price rule would continue to 
result in a gross inequity and that an exten
sion of exception relief should be granted. 
In previous Decisions, the PEA granted ex
ception relief which permitted a firm to re
flect in its selling prices the increased oper
ating costs per barrel incurred between the 
quarter which includes May 15, 1973 and 
the firm ’s most recently completed fiscal 
quarter. However, since the application of 
the m ethodology used in prior exception 
proceedings would not provide the firm with 
a sufficient economic incentive to continue 
its operations at the Lease because of sub
stantial expenses projected for the latter 
half of the 1977 fiscal year which are not re
flected in actual data for the first two fiscal 
quarters of 1977, the DOE concluded that 
an alternative type of relief was necessary. 
Exception relief was granted to permit the 
firm to reflect in its selling prices the differ
ence between the cost of producing a barrel 
of crude oil during the 1973 calendar year

10, 1978
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and the projected cost of producing a barrel 
of oil during the calendar ¿year ending De
cember 31,1977. The extension of exception  
relief permits McMurry to sell at upper tier 

prices 27.63% of th e crude oil .pro
duced and sold from the W est Sage Creek 
Lease for the benefit of the working interest 
owners.

Petition for Special R edress

American Service Stations, Ozone Park, 
N.Y. FSG—0046 Motor Gasoline

On May 24, 1977, American Service Sta
tions filed a Petition for Special Redress in 
which it requested that the DOE Region VI 
be required to reinstitute a compliance in
vestigation concerning th e prices that 
Exxon Company, U.S.A. was charging it for 
motor gasoline. American had subm itted a 
complaint to FEA Region VI on October 31, 
1975 in which it alleged that Exxon had un
lawfully withdrawn a discount that was in 
effect on May 15, 1973. On March 18, 1977, 
the Regional Office sent a letter to Ameri
can in response to the Complaint in  which it 
concluded that on the basis of th e informa
tion available, it did not appear that Exxon 
had violated the Mandatory Petroleum  
Price Regulations by withdrawing its May 
15,1973 discounts from a group of purchas
ers that included American, in its Petition, 
American claimed that it had standing to 
challenge the statem ent of reasons given by 
Region VI for term inating th e compliance 
investigation. In considering the American 
Petition, the DOE noted that the agency’s 
consideration of a complaint is generally a 
matter of prosecutorial discretion. Because 
American alleged that it was adversely af
fected in a concrete manner by DOE action 
and had no alternative means of seeking ad
ministrative relief, th e DOE concluded that 
American could present its contentions in a 
petition for special redress. The DOE con
cluded that the scope of review of agency 
actions involving prosecutorial discretion 
was very restricted and th at th e decision of 
whether or not to pursue a particular com
plaint was generally accorded great defer
ence by a reviewing body. In th e absence of 
a pritna facie showing of wholly improper 
conduct by agency officials or a collateral 
attack on the objectivity of th e decision- 
Mker, the DOE held that th e enforcem ent 
officials of the agency are not required to  
provide a complainant w ith an explanation  
of the reasons for their decisions. Moreover, 
where a statement of reasons is voluntarily 
Provided by the enforcem ent officials, the 
scope of review in a special redress proceed
ing was very lim ited in nature. In applying 
these standards to the American Petition, 
the DOE found that the response of Region 
VI to American provided a satisfactory ex- 
Mhhation for term inating its investigation 
o* Exxon’s pricing practices. Accordingly, 
ihe American Petition was denied.

Requests for Stay

A Johnson and Co, Inc., New York, N.Y. 
DES-0101, Crude OH

Johnson and Co., Inc. (Johnson) re- 
certain provisions of the Man- 

nioH  ̂^e r̂o êum Allocation and Price Reg
an A Si«*>e during th e pendency of
fin« v ,  ®  f°r Exception which the

had filed. Specifically, Johnson re- 
ies ^  Permission to treat th e two refiner- 
on operates as separate entities for

° t the DOE Regulatory Pro- 
unriA» examining the firm ’s position  

the Petroleum A llocation and Price

Regulations the DOE found that the ques
tion of separate refinery treatm ent has rel
evance only to Johnson’s position under the 
provisions of the Entitlem ents Program (10 
CFR 211.67). In addition, th e DOE deter
mined that Johnson had failed to show that 
it would experience either a serious hard
ship or a gross inequity in  th e absence of 
the specific stay relief which it requested. 
The DOE further determined that Johnson 
had failed to establish a likelihood of suc
cess on the m erits of its Application for Ex
ception. Accordingly, th e Johnson Applica
tion for Stay was denied.
Chevron USA Inc., San Francisco, Calif. 

DES-0022 Crude Oil
. Chevron USA Inc. (Chevron) filed an Ap
plication for Stay of an Order which was 
issued to th e firm  on October 19, 1977, 
under the Mandatory Crude Oil A llocation 
Program. The Order directed Chevron to  
sell 397,953 barrels o f suitable crude oil to  
Plateau, Inc. during th e allocation period 
October 1, 1977 through March 31, 1978. 
The Stay Request, if granted would tem po
rarily relieve Chevron of th is obligation  
pending a determ ination by th e DOE on an 
Appeal of th e October 19 Order which 
Chevron has also filed. A fter considering 
the contentions raised by Chevron and Pla
teau, the DOE determ ined th at the October 
19 Order may provide Plateau with unwar
ranted benefits at th e expense of Chevron. 
In order to m aintain th e status quo ante 
pending further analysis and the resolution 
of several contested issues of fact, th e DOB 
determined that Chevron’s Request for Stay 
be granted in part.
Husky Oil Co. of Delaware, Washington, 

D.C., DES-0079 Crude Oil
Husky Oil Co. of Delaware requested that 

its obligations under 10 CFR 211.67 (the En
titlem ents Program) be stayed beginning 
w ith th e m onth of December 1977 pending 
judicial review of a Decision and Order with 
the FEA in Husky Oil Co. of Delaware, 5 
FEA Par. 80,649 (June 2, 1977). In consider
ing the Husky request, the DOE found that 
the m aterial which the firm  had subm itted 
did not make a prima facie showing that 
the firm satisfied any of th e applicable cri
teria in Section 205.125(b) for th e approval 
of a stay. The DOE therefore denied th e re
quest for stay.

R equests for Modification or R ecission

Sabre Refining, Inc., Bakersfield, Calif., 
FMR-0126 Crude Oil

Sabre Refining, Inc. filed an Application 
for M odification of a Decision and Order 
issued in Sabre Refining, Inc., 6 FEA Par. 
83,030 (July 5, 1977). In th e July 5 Order 
the FEA granted Sabre an exception from  
the provisions of 10 CFR 211.67 (the Enti
tlem ents Program) which relieved th e firm  
of a portion of its obligation to purchase en
titlem ents during th e six m onth period July 
through December 1977 for its crude oil 
runs to stills and receipts during the m onths 
of May through October 1977. Sabre’s re
quest, if granted, would have resulted in  a 
m odification of the July 5 Order and there
by relieved the firm of its entire obligation 
to purchase entitlem ents during the July 
through December 1977 period. In support 
of its request for m odification, Sabre 
claimed that the amendment of Section  
211.67(e)(2), which prevents Sabre and 
other sm all refiners from earning bias enti
tlem ents w ith respect to th e crude oil which 
is processed for their account by other re

finers, constituted a significantly changed 
circumstance which resulted in a higher en
titlem ent purchase obligation for Sabre. In 
considering th e request, the DOE noted 
that the amendment to Section 211.67(e)(2) 
was issued on April 20, 1977, and published 
in th e F ederal R egister on April 26, 1977, 
well before th e June 8, 1977 date on which 
Sabre initially subm itted its exception appli
cation and more than two m onths before 
July 5, 1977 when th e exception Decision 
and Order was issued to Sabre. Since Sabre 
had ample tim e to give notice of the effect 
of the amendment to Section 211.67(e)(2) on 
the firm but failed to do so, th e DOE found 
that no showing had been made of th e exis
tence of significantly changed circum
stances. In th e course o f its evaluation of 
the Sabre petition, the DOE also discovered 
a calculational error in th e com putation of 
th e exception relief which was specified in 
th e July 5 Decision. Sabre was therefore 
granted additional exception relief in the 
m onths of November and December 1977 to 
account for th e error in th e July 5 Decision 
and Order. In all other respects, th e Re
quest for M odification was denied.
Tenneco Oil Co., Washington, D.C., FRR- 

0114, Motor Gasoline .
Tenneco Oil Co. filed an Application for 

M odification of a Remedial Order which 
was issued to it by FEA Region VI on Febru
ary 2,1977. In th e Remedial Order, the FEA 
found th at as a result of improperly calcu
lating its May 1973 cost and quantity of pur
chased gasoline, Tenneco had sold motor 
gasoline at prices which exceeded the firm's 
maximum allowable selling prices during six 
m onths of thé* period June 1974 through 
January 1976. The firm  was as a result di
rected to refund overcharges of $12,216,000 
to its customers. In its Application, Tenneco 
contended that the FEA erred in  calculating 
the amount of th e firm ’s overcharges. Ten
neco claimed th at it could have reallocated 
unrecouped increased product costs which 
were attributable to th e general refinery 
products category to support its prices for 
gasoline during th e period in which the 
overcharges occurred. In rejecting th is con
tention, the DOE found that th e type of 
retroactive reallocation of increased costs 
which Tenneco proposed has never been 
perm itted by DOE price regulations. When 
over-recoveries of increased product costs 
occur in a particular category w ith respect 
to a particular product, those overcharges 
must be elim inated by reductions in  the 
firm ’s base price com putations for the par
ticular product involved and cannot be 
transferred to other product categories. 
Tenneco also contended that it could have 
hack additional non-product cost increases 
which were available to support the prices 
for motor gasoline which it actually 
charged. W ith respect to  th is issue, the  
DOE found that the FEA had failed to con
sider that Tenneco may have had non-prod
uct cost increases available for recovery 
during th e period January 1975 through 
January 1976 and that these additional in
creased costs could have supported the  
prices which it actually charged for motor 
gasoline. Tenneco had not raised th is issue 
at an earlier stage of the compliance pro
ceeding as required by Section 205.191(c) of 
th e DOE regulations, and accordingly the 
O ffice of Administrative Review noted that 
it had the discretion to decline to  consider 
the issue. In th is regard, the DOE empha
sized the obligation of a firm charged with  
violating th e regulations to raise any avail-
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able defense In its reply to an NOPV and 
stated that as a general rule the O ffice of 
Administrative Review w ill decline to con
sider new issues that were not raised during 
the enforcem ent proceeding unless a show
ing is made that good cause exists, for the 
firm ’s failure to raise the issue or that the 
public interest requires that the issue be 
considered. Nevertheless, in view of the fact 
that this policy had not previously been em

Company

Mobil Oil Corp.

Standard Oil Co. (Indiana)

’ Denied.

D ismissals

The follow ing subm ission was dismissed 
follow ing a statem ent by th e applicant indi
cating that th e relief requested was no 
longer needed:
Doss, Inc., Washington, D.C., FXA-1434

The follow ing subm ission was dismissed 
on the grounds that the request is now 
moot:
Young Coal Co., Waterloo, Iowa, DRS-0031

Copies of the full text of these Deci- 
sions and Orders are available in the 
Public Docket Room of the Office of 
Administrative Review, Room B-120, 
2000 M Street NW., Washington, D.C. 
20461, Monday through Friday, be
tween the hours of 1 p.m. and 5 p.m., 
e.s.t., except Federal holidays. They 
are also available in Energy Manage
ment: Federal Energy Guidelines, a 
commercially published loose leaf re
porter system.

M e l v in  G o l d s t e in , 
Director, Office of 

Administrative Review.
F e b r u a r y  2, 1978.
[FR Doc. 78-3795 Filed 2-9-78; 8:45 am]

[3128-01]
ISSUANCE OF DECISIONS AND ORDERS BY 

THE OFFICE OF ADMINISTRATIVE REVIEW

Week of November 21 through November 25, 
1977

Notice is hereby given that during 
the week of November 21 through No

phasized by th e DOE, it was determined 
that the issue of Tenneco’s available non
product cost increases should be remanded 
to the O ffice of Enforcement for further 
consideration. In all other respects, Tenne
co’s Application was denied.

R equests for Exception R eceived F rom 
Natural Gas P rocessors

The office of Administrative Review of

Case No. Plant

the Department of Energy has issued Deci
sions and Order granting exception relief 
from the provisions of 10 CFR 212.165 to 
the natural gas processors listed below. The 
exception relief perm its the firms involved 
to increase th e  prices of the production of 
th e gas plants listed below to reflect certain, 
non-product costs increases:

Amouqt of
Location price increase

(per gallon)

... FEE-4706................
FEE-4707................
FEE-4708................

. FEE-4709.................
FEE-4710.... ............
FEE-4711...... ..........
FEE-4712™............. .

.. FEE-4765.................
FEE-4766................ .
FEE-4767................ .
FEE-4768................ .
FEE-4769.................
FEE-4812.......... ......

$0.0083
<*)

.0068

.0230

.0262

.0079

.0147

.0324

.0177

.0444

.0065

.0194

.0100

vember 25, 1977, the Decisions and 
Orders summarized below were issued- 
with respect to Appeals and Applica
tions for Exception or other relief 
filed with the Office of Administrative 
Review of the Economic Regulatory 
Administration of the Department of 
Energy. The following summary also 
contains a list of submissions which 
were dismissed by the Office of Ad
ministrative Review and the basis for 
the dismissal.

Appeals
»

Arent, Fox, Kintner, Plotkin A Kahn, Wash
ington, D.C., DFA-0010, freedom of in
formation

The law firm  of Arent, Fox, Kintner, Plot- 
kin & Kahn appealed from a denial of a Re
quest for Inform ation which the firm had 
subm itted under the Freedom of Informa
tion Act (the FOIA). In its initial request, 
Arent, Fox had requested that the DOE re
lease the average annual profit margins re
alized by Famariss Oil Corp., Powerine Oil 
Co. and Husky Oil Co. of Delaware during 
the years when each firm was expanding its 
refinery capacity, as well as the profit mar
gins which the DOE used for determining 
exception relief from the Entitlem ents Pro
gram for each of those firm s. Arent, Fox 
had also requested sim ilar inform ation with 
respect to the Saji Joaquin R efining Co. 
during its first four years of operation. In 
considering the Appeal, the DOE found that 
the Inform ation Access Officer had correct
ly  determined that the inform ation concern
ing Famariss, Powerine and San Joaquin 
was confidential under the standards estab
lished in National Parks A Conservation

Ass’ll, v. Morton, 498 F. 2d 765 (D.C. Cir. 
1974). The DOE also found that the confi
dentiality of th is data could not be main
tained by the deletion of the names and 
identifying details of these three firms. 
However, because Husky had voluntarily 
disclosed th e requested financial data in a 
federal court proceeding, the DOE conclud
ed that th e inform ation regarding Husky 
could no longer be considered confidential 
under the FOIA. The DOE further deter
mined that, contrary to the Arent, Fox as
sertion, the deletion of confidential data in 
the agency’s D ecisions and Orders was the 
most rational and effective means of accom
plishing the objectives of th i FOIA. Accord
ingly, the Arent, Fox Appeal was granted 
w ith respect to the data requested concern
ing Husky but denied in all other respects.

Blouin Brothers, Inc., Enosberg Falls, ft, 
FRA-1384, refined products

Blouin Brothers, Inc. filed an Appeal from 
a Remedial Order which was issued to the 
firm on June 16, 1977 by the FEA Region I 
Office. In th e Remedial Order, the FEA de
term ined that during the period November 
1, 1973 through May 31, 1974, Blouin had 
sold No. 2 fuel oil, kerosene, diesel fuel and 
gasoline at prices which exceeded the maxi
mum permissible price levels permitted 
under Section 212.93, and directed the firm 
to make refunds to the customers which it 
had overcharged. In considering the Appeal, 
the DOE found no merit to Blouin’s conten
tion that th e computation of its weighted 
average cost of product in inventory should 
include the product which it was entitled to 
purchase but had not as yet purchased. The 
DOE also determined that Blouin should 
not be relieved of its obligation to refund 
th e overcharges on the grounds that the 
oral advice which it received from an Inter-
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nal Revenue Service/C ost of Living Council 
auditor was erroneous. The Blouin Appeal 
was accordingly denied.
Continental Oil Co., Houston, Tex., DFA- 

0018; Standard OU Co., of Ohio, Cleve
land, Ohio, DFA-0024, freedom of infor
mation

The Continental Oil Co. and the Standard 
Oil Co. of Ohio (SOHIO) filed Appeals from  
partial denials of their Requests for Infor
mation. Each firm had requested the disclo
sure under the Freedom of Inform ation Act 
(the FOIA) of documents relating to the 
PEA Transfer Pricing Program. The FEA 
Information Access Officer had released to 
each firm a computer printout listing sum
maries of price and volume inform ation for 
transactions in various crude oils which had 
been reported to th e FEA. However, the In
formation Access Officer deleted the aggre
gate quantities and average prices of crude 
oils for months when three firm s or less 
participated in transactions. In considering 
the Appeals, the DOE determined that the 
price and volume inform ation which was 
traceable to individual firm s transacting in 
the crude oils was properly exem pted from  
disclosure under Section 552(b)(4) of the 
FOIA. However, the DOE held that the In
formation Access Officer erred in deleting 
aggregate quantities and average prices in 
months when three or more firms had re
ported transactions in a given crude oil. The 
DOE determined that in those instances the 
Information Access O fficer must provide 
Continental and SOHIO w ith aggregate 
volume and average price inform ation 
unless (i) one of the three firm s involved is 
a governmental entity or a public utility  
which generally discloses the details of its 
crude oil purchases, or (ii) fewer than thre 
firms actually lifted the particular type of 
crude oil during that m onth. The DOE also 
found that an additional document existed  
which was within the scope of the firm s’ re
quests, and directed the Inform ation Access 
Officer to determine whether that docu
ment should be released.
Empire State Fuel, Inc., New York, N.Y., 

FRA-1321, No. 2 heating oil
Empire State Fuel, Inc. appealed from a 

Remedial Order which was issued to the 
by the FEA Region II O ffice on April 

«».1977. In the Remedial Order, the Re
gional Office found that Empire had sol£l 
No. 2 heating oil at prices in excess of the 
maximum permissible levels perm itted 
under Section 212.93, and directed the firm  
w make refunds to the customers which it 

2X?rcharge<l- In considering the Appeal, 
found that Empire had failed to 

bstantiate its claim that it had under- 
narged its customers for the purpose of 

Th tvx res*'ltution for past overcharges. 
»i A,« also determined that the Region- 

uince had properly treated the transpor- 
««on costs incurred by the firm as non- 
th* f- whleh could be reflected in
nniv t *18 max m̂um lawful selling prices 
S , “  the extent perm itted by Section 

However, the DOE found that, in 
of g f^uPfre’s weighted average cost 
^  proquct-in-inyentory on May 15.1973, the 

k*“! failed to include a por- 
on f h J P i * product which was in inventory 
Drnr»  ̂d,a ê' DOE therefore made the 

calculations and modified the Reme- 
0Vpr. Knler m order to assess the additional 
overcharges against the firm.
farmer« Gas arid Oil Co., Ithaca, Mich., 

***-1393, motor gasoline

Farmers Gas and Oil Co. (Fargo) filed an 
Appeal from a Remedial Order which was 
issued to the firm by the FEA Region V 
O ffice on June 28, 1977. In the Remedial 
Order, the Regional O ffice found that 
Fargo had charged prices for motor gasoline 
which were in excess of the maximum levels 
perm itted under 10 CFR 212.93 and directed 
th e firm to refund the revenues which it 
had improperly received. In considering the 
Appeal, the DOE determined that Fargo 
had failed to comply with repeated requests 
that the firm provide sufficient inform ation 
to substantiate its claim s of error in the Re
medial Order. Accordingly, the Fargo 
Appeal was denied.
Jay Oil Co., Tulsa, Olda., FRA-1330, motor 

gasoline; diesel fuel
Jay Oil Co. filed an Appeal from a Reme

dial Order issued to the firm by th e FEA 
Region VI Office on May 6,1977. In the Re
medial Order, the Regional O ffice found 
that, during the period from November 1, 
1973 through February 28, 1975, Jay had 
charged prices in excess of th e maximum  
permissible levels for motor gasoline and 
diesel fuel perm itted under Section 212.93 
as the result of an erroneous determ ination 
of its classes of purchaser. The Regional 
O ffice therefore directed Jay to refund the 
overcharges. In considering the Appeal, the  
DOE rejected Jay’s contention that it 
should be relieved of the refund obligation 
because it was entitled to rely on th e oral 
advice which i t . received from a Cost of 
Living Council auditor. The DOE also re
jected the firm ’s claim that it should not be 
required to make the refunds specified the 
Remedial Order since it had allegedly re
duced its selling prices in order to make res
titution for the amounts in  question. In this 
regard, the DOE found that Jay had failed  
to provide any evidence which established 
that it did in fact reduce its selling prices 
for that purpose. However, th e DOE found 
that the firm m ight experience an inordi
nate degree of difficulty in m eeting the re
payment terms specified in  the Remedial 
Order. Accordingly, the Remedial Orjier was 
remanded to Region VI for m odification of 
the terms of repayment.
Marathon Oil Co.; Ingram Corp., Washing

ton, D.C., FXA-1377, unleaded gasoline
The Marathon Oil Co. and the Ingram  

Corp. filed joint Appeals from a consolidat
ed Decision and Order which th e FEA 
issued on May 26, 1977. Marathon Oil Co., 5 
FEA Par. 83,166 (May 26, 1977). In the prior 
Decision, the FEA denied Ingram’s request 
that exception relief be approved which 
would have resulted in Ingram being consid
ered as a base period purchaser of unleaded 
gasoline from M arathon. That determina
tion was based on the FEA’s finding that 
Ingram had been a party to the sale of a 
Garyville, Louisiana refinery to M arathon 
in 1976 and had realized substantial eco
nomic benefits from that transaction which 
significantly outweighed any inconvenience 
resulting from the firm ’s inability to receive 
an assured supply of unleaded motor gaso
line from th e refinery. In considering the 
Appeal, the DOE determined that Ingram  
had made a discretionary business decision 
to accept certain risks associated w ith the 
construction of th e refinery. The DOE also 
determined that Ingram’s position was dis
tinguishable from that of three other firms 
which had received exception relief since 
Ingram received substantial economic bene
fits from the sale of the Garyville refinery.

Accordingly, the joint M arathon and 
Ingram Appeal was denied.
Midland Cooperatives, Inc., Minneapolis, 

Minn., FXA-1362, crude oil
Midland Cooperatives, Inc. filed an Appeal 

from a Decision and Order which the FEA 
issued to it on November 5, 1976. See Beacon 
Oil Co., 4 FEA Par. 87,024 (November 5, 
1976). In th e previous Decision, the FEA de
term ined that. Midland had received an ex
cessive measure of exception relief from its 
1975 entitlem ents purchase obligation. The 
November 5 Order therefore required Mid
land to purchase entitlem ents valued at 
$1,057,841. during the period November 1976 
through October 1977, in order to make res
titution for the excessive benefits which the  
firm  had received. In considering the  
Appeal, th e DOE rejected the firm ’s conten
tion that its historical profit margin was er
roneously calculated by th e inclusion of pa
tronage refunds which Midland was re
quired to distribute to its cooperative mem
bers. The DOE also rejected the firm ’s con
tention that it would incur an additional 
income tax liability as a result of the firm ’s 
status as a non-profit cooperative business 
entity. The DOE did, however, find that the 
November 5 Decision was based in part upon 
erroneous factual data subm itted by the  
firm which did not exclude its crude oil pro
duction activities. The DOE concluded th at 
since Midland’s action did not appear to be 
intentional, the firm should be perm itted to  
recalculate its financial and operating re
sults for the historical measurement period, 
as well as for its 1975 fiscal year, by includ
ing only the financial and operating results 
for its petroleum refining and marketing op
erations. Accordingly, the Midland Appeal 
was granted in part and the firm ’s entitle
m ents purchase obligation was reduced.
M. J. Mitchell, Dallas, Tex., FXA-1410, crude 

oil
M. J. M itchell filed an Appeal from a De

cision and Order which the FEA had issued 
to him  on July 8, 1977. M. J. Mitchell, 6 FEA 
Par. 83,030 (July 8, 1977). In the previous 
Decision, the FEA denied M itchell’s request 
for an extension of exception relief which 
had perm itted him to sell the crude oil pro
duced from the M itchell State M innelusa 
Sand U nit in Campbell County, Wyo. at 
upper tier ceiling prices. The Appeal, if 
granted, would rescind the July 8 Decision 
and reinstate M itchell’s exception relief. In 
considering the Appeal, the DOE found that 
the FEA had excluded $38,829.21 in ex
penses which were attributable to the repair 
and replacement of a Reda pump and cables 
on th e grounds that these were extraordi
nary capital improvements. W hen the ex
penses were excluded, the FEA had found 
th at th e revenue which M itchell obtained 
from th e U nit exceeded the expenses attrib
utable to the U nit and that operation of the 
U nit had therefore become econom ically 
viable. The DOE reviewed th e analysis 
which had been employed by the FEA in  
order, to determ ine whether a given expen
diture should be treated as a capital item  or 
an operating expense for purposes of th e ex
ceptions process. The DOE concluded that a 
more precise series of determ inations would 
be useful and established the following pre
sumptions: an expenditure w ill be treated as 
an operating expense if (i) it is less than  
$15,000, or (ii) it w ill have a productive life  
of less than 18 m onths, or (ill) th e overall 
expenses (excluding any expenditures asso
ciated with drilling new w ells or enhanced
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recovery projects) for th e category in which 
the individual expenditure is included do 
not exceed by more than one-third the aver
age level of expenses in that category for 
the preceding three years. In applying these 
criteria to  th e present Appeal, the DOE 
found that the pump repair expenditures 
which the PEA had excluded were th e type 
of expenditures which must be repeated 
w ithin an 18 m onth period and may there
fore be properly included as operating ex
penses for th e year in which they were in
curred. Therefore, the DOE adjusted the fi
nancial data which M itchell subm itted to  
reflect these additional operating costs. On 
th e basis of that adjustm ent, th e DOE con
cluded that, in order to provide M itchell 
w ith an economic incentive to  continue pro
duction, exception relief should be granted 
which permits the firm  to sell at upper tier 
celling prices 46.25 percent of the crude oil 
produced and sold from th e U nit for the  
benefit o f the working interest owners.
Shank, Irwin, Conan t, Williamson and Gre- 

velle, Dallas, Tex., DFA-0023, Freedom of 
information

The law firm of Shank, Irwin, Conant, 
W illiamson and Grevelle filed an Appeal 
from a denial o f a Request for Inform ation 
which the firm  had subm itted under the 
Freedom of Inform ation Act (the FOIA). 
Shank, Irwin had requested th e release of 
any documents not previously made public 
which related to th e FEA’s determ ination of 
transactions that were deemed to constitute 
“a firm sale into U.S. commerce” and “a 
transaction pursuant to which a product is 
im ported,” as those phrases were used in 
FEA Interpretation 1975-24. In th e initial 
determ ination, the FEA Inform ation Access 
Officer had located a memorandum which 
was w ithin th e scope of the firm ’s request, 
but found th at th e memorandum was 
exem pt from mandatory disclosure under 5 
U.S.C. 552(b)(5). In considering the Appeal, 
th e DOE determined that the deliberative 
content of the memorandum was properly 
withheld from Shank, Irwin since it consti
tuted a predecisional intraagency communi
cation whose disclosure could impair the 
quality of agency decisions. However, the 
DOE determined th at section 552(b)(5) did 
not apply to those factual passages in the  
document which were readily segregable 
from the policy discussions contained there
in. The Shank, Irwin Appeal was therefore 
granted with respect to  the memorandum. 
The DOE also discovered a second memo
randum which fe ll w ithin th e scope of 
Shank, Irwin’s request, however, the DOE 
determined that th is document should not 
be released since it was w ithin the scope of 
th e section 552(b)(5) exem ption. In addi
tion, the DOE was apprised of the existence 
of other documents which fell w ithin the 
scope of Shank, Irwin’s Request for Infor
mation. W ith respect to these documents, 
the DOE directed the Inform ation Access 
Officer to determ ine whether the informa
tion contained therein should be released to 
Shank, Irwin under the FOIA.

R equests for E xception

City of Long Beach, Calif., Long Beach, 
Calif., FXE-4856, crude oil

The city of Long Beach, Calif, filed an Ap
plication for Exception from the provisions 
of 10 CFR, Part 212, Subpart D. The excep
tion request, if granted, would result in the 
extension of exception relief previously 
granted to the city and would permit Long 
Beach to sell at upper tier ceiling prices cer

tain quantities of th e crude oil produced 
from Fault Block U nit 3 (U nit 3) of the W il
m ington Field, located in Long Beach, Calif. 
City of Long Beach, Calif., 5 FEA Par. 
83,153 (May 10, 1977). In considering the  
Long Beach Application, th e DOE found 
that operating costs at U nit 3 had increased 
substantially since the issuance of the May
10 Decision and Order and that Long Beach 
had continued to experience operating 
losses at th e U nit despite th e exception 
relief approved in that proceeding. Accord
ingly, the DOE concluded that exception 
relief should be approved for an additional 
six-m onth period in  order to provide Long 
Beach w ith an adequate economic incentive 
to continue production operations. In calcu
lating the percentage of relief which should 
be approved under th e traditional formula, 
th e DOE determ ined that the actual market 
prices for new crude oil and old crude oil 
should be utilized instead of the applicable 
upper tier and lower tier ceiling prices. How
ever, th e DOE found no m erit to Long 
Beach’s contention th at th e application of 
th e standard form ula in all other respects 
failed to provide th e City w ith a sufficient 
economic incentive to continue production 
operations. Accordingly, exception relief 
was approved for a six-m onth period which 
perm itted Long Beach to sell at upper tier 
ceiling prices 66.41 percent of the crude oil 
produced and sold from U nit 3 for the bene
fit of th e working interest owners.
Ely Crude Oil Co., Ely, Nev., FEE-4413 

crude oil
Ely Crude Oil Co. filed an Application for 

Exception from th e provisions of 10 CFR 
211.67 (the Old Oil Entitlem ents Program). 
The exception request, if granted, would 
permit any refiner which purchases crude
011 from Ely to exclude th e volumes of crude 
oil involved from the reports of that refin
er’s crude oil runs to stills. A fter considering 
Ely’s request, th e DOE issued a Proposed 
Decision and Order on October 21, 1977, in 
which it found th at all of th e crude oil 
which Ely had produced was old crude oil of 
a particularly low quality. Based upon that 
determ ination, and in view of the high cost 
of transporting th e crude oil to the nearest 
refinery, the DOE found th at it was not eco
nomical for a refiner to purchase crude oil 
from Ely if th e refiner was also required to 
incur an entitlem ents purchase obligation 
for the crude oil. As a result, Ely was unable 
to  locate a purchaser for its crude oil and 
was forced to suspend production. There
fore, th e DOE granted Ely exception relief 
based upon the principles established in  
Western Oil Lands, Inc., 4 FEA Par. 83,232 
(December 8, 1976), so that any refiner 
which purchased crude oil from Ely would 
he permitted to exclude that quantity from 
its crude oil runs to stills for purposes of the 
Entitlements Program. Since no Notice of 
Objection to the Proposed Decision was 
filed, the determination was issued in final 
form on November 22, 1977, and exception 
relief was made effective as of October 21, 
1977.
Gulf Oil Corp., Tulsa* Okla., FXE-4620, 

FXE-4621, FXE-4622, FXE-4623, FXE- 
4624, FEX-4625, FXE-4626, FXE-4627, 
FXE-4628, FXE-4629, FXE-4630, FXE- 
4631, FXE-4632, FXE-4633, FXE-4634, 
FXE-4635, FXE-4636, FXE-4637, FXE- 
4638, FXE-4640, FXE-4641, FXE-4642, 
FXE-4643, FXE-4644, FXE-4645, FXE- 
4647, natural gas liquid products

G ulf Oil Corp. filed 26 Applications for 
Exception from the provisions of 10 CFR

212.165. The exoeption requests, if granted, 
would permit th e firm to increase its prices 
for natural gas liquid products to reflect the 
nonproduct cost increases which the firm 
has incurred at tw enty-six of its natural gas 
processing plants. In considering the appli
cations, the DOE noted that exception 
relief w ill generally be granted to any natu
ral gas processor which can demonstrate 
th at the nonproduct costs which it has ex
perienced shu» th e fiscal quarter inciii<nr»t 
May 1973 have increased by an amount sub
stantially in excess of the $0,005 per gallon 
pass through perm itted under the provi
sions of section 212.165. The DOE deter
mined that G ulf had made that type of 
showing w ith respect to each of the 26 
plants, and therefore proposed to grant ex
ception relief for those plants for the Octo
ber 1, 1977, through March 31, 1978 period. 
A Decision and Order was issued in pro
posed form to G ulf on September 30, 1977.

On October 20,1977, G ulf filed a Notice of 
Objection to th e Proposed Decision and 
Order in  accordance w ith the procedures 
which afford th e firm  th e right to contest 
any finding of fact or conclusion of law 
reached in th at determ ination. However, 
G ulf subsequently indicated that it did not 
wish to file  a Statem ent of Objections in the 
proceeding and requested that its Notice of 
Objection be withdrawn. Since no other ag
grieved party filed a Notice of Objection 
w ithin the ten  day period following service 
of th e Proposed Decision and Order as re
quired by th e applicable DOE procedures, a 
Decision and Order was issued in final form 
which established September 30,1977 as the 
effective date for the exception relief.
P&M Petroleum Management, Denver, 

Colo., FEE-4464, crude oil
P&M Petroleum  Management filed an Ap- 

plication for Exception from the provisions 
of 10 CFR, Part 212, Subpart D. The excep
tion request, if granted, would permit PAM 
to sell th e crude oil produced from the 
Track Lease, W ell No. 1 to Roosevelt 
County, M ont., at upper tier ceiling prices. 
P&M also requested that exception relief be 
made retroactive to M ay 1, 1977. In consid
ering the exception request, the DOE found 
that the operating costs associated with the 
production of crude oil at the Track Lease 
had increased to th e point where P&M no 
longer had an economic incentive to contin
ue the production of crude oil from that 
lease. The DOE also determined that if 
P&M abandoned its operations at the lease, 
a substantial quantity of domestic crude oil 
would not be recoverable. T he DOE there
fore concluded that the application of the 
lower tier celling price rule resulted in a 
gross inequity to P&M. On the basis of toe 
operating data presented for the; most 
recent six m onth period, P&M was granted 
exception relief which permitted the firm to 
sell at upper tier ceiling prices 23.76 percent 
of the crude oil produced from the Treat 
Lease for the benefit of the working inter®*“ 
owners. However, the DOE also determined 
th at P&M had failed to establish that ex
ception relief should be made retroactive to 
May 1, 1977.
Phillips Petroleum Co., Bartlesville, Oída., 

FXE-4802, crude oil
The Phillips Petroleum  Co. filed an Appli

cation for Exception from the provisions oi 
10 CFR, Part 212, Subpart D. The exception 
request, if granted, would result in the ex
tension of exception relief which worn 
permit Phillips and certain other w o r k in g
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Interest owners to sell at upper tier ceiling 
prices the crude oil produced for their bene
fit from the Hopkins “A” Lease in  Panola 
County, Tex. See Phillips Petroleum Co., 5 
PEA Par. 83,175 (June 9, 1977). In consider
ing the Phillips application, th e DOE deter
mined that the working interest owners 
were no longer experiencing th e high oper
ating expenses and the resulting operating 
losses upon which th e previous exception  
relief was founded. Accordingly, th e DOE 
found no basis for an extension of exception  
relief and the Phillips request was denied.
Quincy Oil, Inc., Quincy, Mass., FEE-4060, 

No. 6 fuel oil
Quincy Oil, Inc., filed an Application for 

Exception from Ruling 1977-5. The excep
tion request, if granted, would relieve 
Quincy of its obligation to refund over
charges relating to its sales of No. 6 fuel oh 
during the period prior to June 1, 1976. 
Ruling 1977-5 concerned th e application of 
the term “transaction” for purposes of com
puting a firm’s weighted average May 15, 
1973, selling prices. The overcharges in  
question resulted from Quincy’s erroneous 
application of the term “transaction” in es
tablishing its May 15, 1973, selling prices. In 
considering the Quincy Application, the  
DOE noted that the FEA had historically 
granted retroactive exception relief only 
where an applicant, in addition to satisfying  
the criteria for all exception requests, 
showed compelling reasons why exception  
relief was warranted or demonstrated that 
it would experience a severe and irreparable 
injury in the absence of such relief. Howev
er, the DOE determined that th is standard 
should not be applied in evaluating requests 
for exception relief from Ruling 1977-5. The 
DOE noted that, although th e treatm ent to  
be accorded variable-price contracts set 
forth in Ruling 1977-5 was the only one 
that was consistent w ith the overall regula
tory program, it m ight have been difficult 
for Quincy and other firms to arrive at the 
precise application of th e transaction defini
tion to variable-price contracts which was 
eventually set forth in the Ruling. Conse
quently, the DOE concluded that, in consid
ering requests for exception relief from  
Ruling 1977-5, it would examine whether 
the applicant would have received prospec
tive relief on the grounds of serious hard
ship or gross inequity if it had filed an ex
ception application in a tim ely manner.

Quincy claimed that th e prices which the 
firm was permitted to charge as a result of 
the transaction definition were anomalous 
in terms of Quincy’s general business oper
ations and did not reflect th e historic posi
tion of the firm prior to the im plem entation 
of the price control program. The DOE 
noted that the FEA had previously held  
that exception relief could be granted on 
gross inequity grounds where a firm demon
strated that: (i) unusual or anomalous 
events occurred during a base period; (ii) 
those conditions seriously distorted th e in
tended use of the base period for measure- 
®ent purposes as a normal and customary 
Penod of business activity; and (iii) th e con
sequent distortion seriously affected th e  
rirtrT1 a significant manner. See Tenneco 
r*  2 FEA Par. 83,108 (March 31,1975).

*~e P OE determined that th e present
ecord was insufficient to permit a determi- 

T«J»°n M whether Quincy satisfied the  
thTn#C0 sta.ndard- Quincy’s Application was 
rpfm °re ^ m issed  without prejudice to a 
nii«*!8 a* a ^ ter date. In dismissing the Ap- 

ation, the DOE described the m aterial to

be subm itted by Quincy in connection with 
any further Application. This m aterial in
cluded data showing historical markups and 
profitability on sales of No. 6 fuel oil to 
each customer for which Quincy seeks ex
ception relief. The DOE also stated that it 
was not clear as to which segm ent of 
Quincy’s operations th e DOE should focus 
in  determ ining whether exception relief was 
warranted. The DOE therefore requested 
th at Quincy subm it data relating to its 
markups and profits for each class of pur
chaser involved, including its institutional 
customers and its retail customers of No. 6 
fuel oil.

S upplemental O rder

Dorchester Gas Corp.; American Petrofina, 
Inc., Washington, D.C., DEX-0008, crude 
oil, refined petroleum products

Dorchester Gas Corp. and American Pe
trofina, Inc. (Fina) requested that the DOE 
finalize certain provisions of a Decision and 
Order which was issued to the firms in pro
posed form on October 17, 1977. In the pre
vious determ ination, th e DOE proposed to  
grant th e firm s various types of administra
tive relief to facilitate th e acquisition by 
Dorchester of a refinery which Fina owns 
and operates in Mount Pleasant, Texas. 
However, th e DOE concluded that, in grant
ing exception re lie f D orchester should not 
be perm itted to earn any entitlem ent* 
under the sm all refiner bias for crude oil re
ceipts at th e Mount Pleasant refinery in 
excess of th e benefits which Fina would 
earn under th e sm all refiner bias if it did 
not sell the facility. Subsequent to the issu
ance of th e Proposed Decision and Order, 
Dorchester and Fina subm itted a joint 
N otice of Objection in  which th e firms 
stated that they intended to challenge those 
aspects of the Proposed Decision and Order 
which related to the Entitlem ents Program. 
In their present subm ission, Dorchester and 
Fina indicated that they planned to immedi
ately proceed w ith th e transfer of the  
Mount Pleasant refinery w ithout awaiting a 
resolution of th e issues which they had 
raised in their N otice of Objection. The 
firm s therefore requested that th e DOE im
m ediately finalize those aspects of the Octo
ber 17 Proposed Decision and Order which 
related to th e pricing and allocation of 
crude oil and covered products at the Mount 
Pleasant facility. A fter considering the re
quest, the DOE concluded th at a number of 
provisions of th e October 17 determ ination 
should be issued as an Interim  Order. How
ever, th e DOE also held th at Dorchester 
and Fina would remain subject to the condi
tions contained in the Proposed Decision 
and Order which related to th e E ntitle
m ents Program, pending th e issuance of a 
final Decision and Order in th is m atter.

Summary Decisionss

The following firm filed a M otion for Evi
dentiary Hearing w ith the O ffice of Admin
istrative Review in  connection w ith th e  
DOE’s consideration of a Proposed Decision  
and Order. That motion was granted.
Finnegan’s of Virginia, Washington, D.C., 

DRC-0001
The following firm s filed an Application 

for Stay of a Remedial Order which had 
been issued to it by the DOE. In considering 
th e stay request, th e DOE referred to a 
recent Decision in Rickelson Oil and Gas 
Co., 6 FEA Par. 85,029 (August 24, 1977), in

which it held that a Remedial Order will 
generally be stayed pending the determ ina
tion of an Appeal unless it appeared that 
the public interest required immediate com
pliance w ith the Remedial Order. Since the  
record in these cases did not indicate that 
the public interest required immediate com
pliance w ith the Remedial Orders, the DOE 
granted the requests for stay pending con
sideration of th e Appeals.
Davison Oil Co., Inc., Mobile, Ala., DRS- 

0007
KloUsman, Melvin, Pendleton, Jess d.b.a. 

Victoria Equipment, San Antonia, Tex., 
DRS-0014

D ism issa ls

The following subm issions were dismissed 
following a statem ent by the applicant indi
cating th at the relief requested was no 
longer needed:
Asamera Oil, Inc., Washington, D.C., FEE- 

4854
Dyco Petroleum Corp., Tulsa* Okla., DEE- 

0057
Maynard Oil Co., Dallas, Tex., FEE-4843

The follow ing subm ission was dismissed 
for failure to correct deficiencies in the 
firm ’s filing as required by the DOE Proce
dural Regulations:
H. & F. Oil Co., Rock Springs, Wyo., DEE- 

0030
Copies of the full text of these Deci

sions and Orders are available in the 
Public Docket Room of the Office of 
Administrative Review, Room B-120, 
2000 M Street, NW., Washington, D.C. 
20461, Monday through Friday, be
tween the hours of 1 p.m. and 5 p.m., 
e.s.t., except Federal holidays. They 
are also available in Energy Manage
ment; Federal Energy Guidelines, a 
commercially published loose leaf re
porter system.

M e l v in  G o l d s t e in , 
Director, Office of 

Administrative Review. 
F e b r u a r y  2,1978.
[FR Doc. 78-3796 Filed 2-9-78; 8:45 am]

[3128-01]
ISSUANCE OF DECISIONS AND ORDERS BY 
THE OFFICE OF ADMINISTRATIVE REVIEW

Week of November 28 through December 2, 
1977

Notice is hereby given that during 
the week of November 28 through De
cember 2, 1977, the Decisions and 
Orders summarized below were issued 
with respect to Appeals and Applica
tions for Exception or other relief 
filed with the Office of Administrative 
Review of the Economic Regulatory 
Administration of the Department of 
Energy. The following summary also 
contains a list of submissions which 
were dismissed by the Office of Ad
ministrative Review and the basis for 
the dismissal.
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Appeals

Arent, Fox, Kintner, Plotkin & Kahn, Wash
ington, D.C., DFA-0020, freedom of in
formation

The law firm of Arent, Fox, Kintner, Plot- 
kin & Kahn appealed from a partial denial 
by the FEA Inform ation Access Officer of a 
Request for Inform ation which the firm  
had subm itted under the Freedom of Infor
mation Act (FOIA). In its request, Arent 
sought copies of all DOE documents relat
ing to requests for approval of the use of al
ternative cost figures for calculating the 
"Y,” factor pursuant to 10 CFR, Part 212. 
The Inform ation Access Officer denied 
Arent's request w ith respect to certain por
tions of the m aterial on the basis that such 
inform ation was exem pt from mandatory 
disclosure under Section (bX5) of the FOIA. 
In considering the Arent Appeal, the DOE 
found that the m aterial which was withheld  
consisted of the recommendations of an 
FEA employee to his superiors w ith respect 
to the disposition of a request to use th e al
ternate "Yj” factor to compute maximum al
lowable prices. The DOE determ ined that 
th is m aterial was predecisional and advisory 
in nature and properly fell within the intra
agency memorandum exem ption of the 
FOIA. The DOE further determined that 
the m aterial which was withheld did not 
lose its exem pt status merely because a final 
agency decision had been made regarding 
th e issue discussed in the document. The 
Arent Appeal was consequently denied.
Austral Oil Co., Houston, Tex., FEA-0940, 

crude oil
Austral Oil Co. filed an Appeal of a Deci

sion and Order which th e FEA issued to the  
firm on July 15, 1976. Austral Oil Co., Inc., 4 
FEA Par. 83,004 (July 15, 1976). In that De
cision the FEA granted in part Austral’s re
quest for an exception from the provisions 
of 10 CFR, Part 212, Subpart D, and permit
ted th e firm to sell at upper tier ceiling 
prices certain volumes of crude oil produced 
from the Ackerly Dean Sand Unit located in  
Dawson and Martin Counties, Texas. In its 
Appeal, Austral contended that the FEA 
should have granted it additional exception  
relief in order to permit the firm to expand 
its crude oil recovery operations. Austral as
serted that in calculating th e level of relief 
the FEA should have calculated its return 
on invested capital on an after-tax basis and 
should have included the cost of capital as 
an operating expense. In addition, Austral 
contended th at the FEA should have al
lowed a greater than 15 percent rate of 
return on the investm ent, and that the roy
alty interest owners should have been per
m itted to benefit directly from exception 
relief. In considering Austral’s Appeal, the 
DOE concluded that the use of a pre-tax 
rate of return permits greater uniform ity in  
the consideration of crude oil investm ent 
cases and that the cost of capital is not gen
erally considered as an operating cost in in
vestm ent analyses. The DOE also noted 
th at a 15 percent rate of return was de
signed to allow Austral a profit on the crude 
oil investm ent project and that the firm had 
presented no m aterial which indicated that 
such a rate of return was insufficient to 
induce it to undertake the project. In addi
tion, th e DOE also determined that Austral 
had failed to dem onstrate that th e royalty 
interest owners incurred any cost in connec
tion with the proposed investm ent and con
sequently no proper basis existed for ihclud- 
ing the royalty interest owners in any ex
ception relief. The DOE therefore denied

these aspects of Austral’s Appeal. However, 
th e DOE did find th at there was a distor
tion of the economics because FEA projec
tions were based on escalating crude oil 
prices w hile operating costs were held con
stant. The DOE therefore granted th is por
tion of Austral’s Appeal and recalculated 
the exception relief on a basis of current 
crude oil prices and current per well operat
ing costs.
C. C Operating Co., Victoria, Tex., FRA- 

1274, crude oil
The C. C. Operating Co. (CCOC) filed an 

Appeal from a Remedial Order which the 
Deputy Regional Administrator of FEA 
Region VI issued to the firm  on April 14, 
1977. In the Remedial Order, the Regional 
O ffice determined that CCOC had improp
erly classified its State Tract 9 lease as 
stripper w ell property and consequently 
sold crude oil produced from the lease at 
price levels which exceeded the ceiling 
prices specified in 10 CFR 212.73. On the 
basis of these findings, CCOC was directed 
to refund the overcharges which it had ob
tained. In considering the CCOC Appeal, 
th e DOE determined th at th e record indi
cated that the production of crude oil from  
th e property was not m aintained at the 
maximum feasible rate during 1973. There
fore, th e DOE concluded that the Regional 
O ffice had acted property in adjusting the 
calculations of average daily production to  
reflect the disruptions which CCOC had ex
perienced in 1973 and that the Regional 
O ffice had correctly determined that the 
lease did not qualify as stripper well proper
ty. Accordingly, th e CCOC Appeal was 
denied.
Gotten, Day & Doyle, Washington, D.C., 

DFA-002S, freedom of information
The law firm of Cotten, Day & D oyle ap

pealed from a denial by the DOE Informa
tion Access Officer of a Request for infor
mation which the firm had subm itted under 
th e Freedom of Inform ation Act (FOIA). In 
its Request for Inform ation Cotten sought 
certain documents relating to an Applica
tion for Exception which had been filed  
w ith th e DOE by Guam Oil and R efining 
Co. (Gorco). The Inform ation Access O ffi
cer found that those portions of th e re
quested documents which had been deleted 
from copies in the DOE Public Docket 
Room were exem pt from mandatory disclo
sure under Section (b)(4) o f the FOIA. In 
considering Cotten’s Appeal, th e DOE de
term ined that some of th e inform ation 
which the Inform ation Access Officer had 
w ithheld had previously been made public 
and therefore should have been released to 
Cotten. In addition, th e DOE determined 
that several other item s of inform ation 
which had been w ithheld should be released 
since th e firm subm itting that inform ation 
had notified the DOE that it had. no objec
tion  to its release. The DOE determined 
th at th e remainder of the inform ation re
quested by Cotten was commercial or finan
cial inform ation dealing w ith Gorco’s oper
ations and that its public release would 
likely cause substantial harm to th e com
petitive position of the firm. The DOE 
therefore concluded that th is m aterial was 
properly withheld under Exemption (b)(4) 
of the FOIA. Cotten’s Appeal was accord
ingly granted in part and denied in part.
Mobil Oil Corp., New York, N.Y., FXA-1269, 

FXA-1270, natural gas liquids
Mobil Oil Corp. filed Appeals from a con

solidated Decision and Order which the

FEA issued to th e firm on April 1, 1977. in 
its Appeals, Mobil requested that the excep
tion relief which had been granted to the 
firm  perm itting it to  increase the non-prod
uct cost passthrough for two of its natural 
gas processing plants be increased to reflect 
certain accounting errors in the material 
which it had furnished in the prior proceed
ing. Specifically, Mobil claimed that it had 
erroneously subtracted the service revenues 
it had received from other firms for com
pressing natural gas from its own cost of op
erating th e two plants. Mobil asserted that 
the fu ll cost of its operating expenses 
should be used in calculating its increased 
non-product costs. In considering the Mobil 
Appeals, th e DOE concluded that it would 
be inappropriate to disregard the service 
revenues since th e amount of the unreco
vered increase in  non-product costs at the 
two plants would then be overstated by the 
amount of those revenues. The Mobil Ap
peals were accordingly denied.
Wayne S. Lockhard & Sons, Inc., Indiana, 

Pa., FRA-1386, No. 2 fuel oil
Wayne S. Lockhard & Sons, Inc. filed an 

Appeal from a Remedial Order which the 
Director of Compliance of FEA Region III 
issued to the firm  on June 17, 1977. In the 
Remedial Order, th e Director of Compli
ance found that Lockhard had sold No. 2 
fuel oil at prices which exceeded the maxi
mum perm issible selling prices specified in 
10 CFR 212.93. On the basis of this finding, 
the Remedial Order directed Lockhard to 
refund the revenues which it had improper
ly  received. In its Appeal, Lockhard con
tended that the DOE improperly calculated 
the firm ’s increased product costs by includ
ing in th e computation of cost of product in 
inventory on May 15, 1973 product which 
Lockhard claim s was never commingled in 
inventory. Lockhard also contended that 
the Remedial Order erroneously failed to 
permit the firm to increase its selling prices 
to reflect a product cost increase which it 
had experienced as a result of the elimina
tion of a transportation allowance by its 
supplier. In considering the firm’s first con
tention, th e DOE found that prior to the 
adoption of regulatory amendments on May 
1, 1976, a retailer or reseller was required to 
determ ine its maximum permissible selling 
price for a particular product by reference 
to th e increased product costs which it had 
incurred since May 15, 1973, calculated on 
the basis of the firm ’s entire inventory of 
th at product w hether or not physically com
mingled. In considering Lockhard’s second 
contention, the DOE found that the elimi
nation of a transportation allowance by its 
supplier effectively increased Lockhard s 
product costs. Consequently, Lockhard was 
perm itted under the Mandatory Petroleum 
Price R egulations to pass through the cost 
increase which resulted from the elimina
tion of the transportation allowance. There
fore, there was no basis for Lockhard s 
claim  th at it was unable to reflect the loss 
of the transportation allowance in its seluni 
prices of No. 2 fuel oiL Accordingly, toe 
DOE denied Lockhard’s Appeal.

R equests for Exception

City of Long Beach, Calif., Long Beach 
Calif., DXE-0071, crude oil

The City of Long Beach, Calif, 
Application for Exception from thei pro • 
sions of 10 CFR, Part 212, Subpart D. in* 
exception request, if granted, would resm 
in th e extension of exception relief Pr
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ously granted to the City and would permit 
it to sell at upper tier ceiling prices certain 
quantities of the crude oil produced from  
Fault Block U nit 2 of the W ilmington Field, 
located in Long Beach, Calif. (U nit 2). City 
of Long Beach, Calif., 5 FEA Par. 83,173 
(June 6, 1977); City of Long Beach, Calif., 4 
FEA Par. 83,212 (December 3, 1976). In corn 
sidering the Long Beach exception request, 
the DOE found that the City had continued 
to experience operating losses at U nit 2 de
spite the exception relief previously grant
ed. The DOE also found th at Long Beach 
would have no economic incentive to contin
ue its operations at U nit 2 unless th e type of 
exception relief previously approved were 
extended for an additional six-m onth 
period. In view of th is situation and on the 
basis of operating data which Long Beach 
submitted for the m ost recently completed 
six-month period, Long Beach was permit
ted to sell at upper tier prices 53.14 percent 
of the crude oil produced from U nit 2 for 
the benefit of the working interest owners 
through June 30,1978.
M. J. MitcheU, Dallas, Tex., FXE-4656, crude 

oil
M. J. Mitchell filed an Application for Ex

ception from the provisions of 10 CFR, Fart 
212, Subpart D. The exception request, if 
granted, would result in an extension of the  
exception relief previously granted to  
Mitchell and would permit him to sell at 
upper tier ceiling prices 100 percent of the 
crude oil produced from the Pickrel Ranch 
Minnelusa Sand U nit in the Pickrel Ranch 
Field, Campbell County, Wyo. (the U nit). M. 
J. Mitchell, 5 FEA Par. 83,078 (February 25, 
1977); M. J. Mitchell, 4 FEA Par. 83,126 (Oc
tober 1, 1976); and M. J. MitcheU, 3 FEA 
Par. 83,146 (April 2, 1976). In considering 
the exception request, the DOE found that 
the firm had continued to incur increased 
operating costs at the U nit and that in the 
absence of continued exception relief M itch
ell would lack an economic incentive to pro
duce crude oil from the Unit. The DOE also 
found that perm itting M itchell to sell his 
share of the crude oil at upper tier ceiling 
prices would still be an insufficient incen
tive for continued operation of the Unit. In 
view of this situation and on the basis of the 
operating data which M itchell subm itted 
for the most recently completed six-m onth 
period, the DOE concluded that M itchell 
should be permitted to sell at market prices 
100 percent of the crude oil produced and 
sold for his benefit from the unit.
AUen K. Trobaugh, Midland, Tex., FXE- 

4848, crude oil
Allen K. Trobaugh filed an Application 

Jot Exception from the provisions of 10 
LFR, Part 212, Subpart D. The request, if 
Branted, would result in an extension of ex
ception relief previously granted to Tro- 
WjUgh and would permit him  to continue to  
sen at upper tier ceiling prices a portion of 
in Produced from the No. 1 well
J? the Bailey Lease, located in Hockley 
u>unty, Tex. Allen K. Trobaugh, 5 FEA Par. 
¿”>150 (May 6, 1977). In considering the ex- 
h«i u ureque8t’ the DOE found that Tro- 
m-o« rontinued to incur increased op- 
«ratingcosts in connection w ith the No. 1 
PV(~ that in the absence of continued 

eption re^et Trobaugh''would lack an- 
kt^tttive to produce crude oil 

on *h ? we^- *n view of th is situation and 
TrnK« ^asls of the operating data which 
mnnfv.Uĝ , submitted for th e previous six 

ths, the DOE perm itted the working in

terest owners to sell at upper tier ceiling 
prices 89.09 percent of th e crude oil pro
duced from the well for their benefit.

R equest for M odification  or R esc issio n

Sun Co., Inc., Dallas, Tex., DMR-0005, natu
ral gas liquids; natural gas liquid prod
ucts

The Sim  Co., Inc. filed an Application for 
M odification of a Decision and Order which 
th e O ffice of Exceptions and Appeals of the 
Federal Energy Administration issued to  
Sim  concerning exception relief for the  
passthrough of non-product cost increases 
on sales of natural gas liquids and natural 
gas liquid products. In support of its Appli
cation, Sun argued that its non-product 
costs were increasing and that the use of 
data for th e m ost recent fiscal quarter 
would therefore provide a more accurate in
dication of Sun’s current non-product costs 
than the period upon which th e FEA had 
based relief in the original Decision. In con
sidering Sun’s Application, the DOE found 
th at th e firm  had failed to demonstrate 
th at th e rate of cost increases which it had 
recently experienced was likely to continue. 
In addition, the DOE noted that exam ina
tion of non-product cost data subm itted by 
Sun in a number of exception requests indi
cated that its per gallon costs varied fre
quently and had actually declined in half of 
th e cases considered. Accordingly, Sun's Ap
plication for M odification was denied.

R equest for S tay

C. H. Sprague & Son Co., Boston, Mass., 
DRS-0013, residual fuel oil

C. H. Sprague & Son Co. filed an Applica
tion for Stay of certain provisions of a Re
medial Order which DOE Region I issued to  
th e firm on November 7,1977. In th e Reme
dial Order, Region I determ ined th at Spra
gue had sold residual fuel oil to  its custom
ers at prices in excess of th e maximum per
m issible selling prices and directed Sprague 
to  refund the overcharges. Region I stayed  
th e refund provisions of th e Remedial 
Order pending a determ ination on the 
m erits of and Appeal, but it directed Spra
gue to submit certain reports to the DOE 
concerning its purchasers of residual fuel oil 
during th e audit period. Region I stated  
th at it required th is inform ation in order to  
prepare Ancillary Orders to resellers who 
purchased residual fuel oil from Sprague 
and who would be required to rem it any re
funds to their own customers. In consider
ing th e stay request, th e DOE referred to a 
Decision in Rickelson Oil and Oas Co., 6 
FEA Par. 85,029 (August 24, 1977), in which 
th e FEA held that a Remedial Order will 
generally be stayed pending the determina
tion of an Appeal unless it appears that the 
public interest requires immediate compli
ance w ith th e Remedial Order. The DOE 
found th at the issuance of Ancillary Orders 
to  resellers was necessary in certain cases in  
order to permit consolidation in an Appeal 
of common issues arising out of those 
Orders and th e Remedial Order, and to  
ensure that refunds are promptly made to  
individuals who have been charged improp
er prices. The DOE therefore determined 
that Region I was correct in concluding that 
the public interest requires Sprague to pro
vide the O ffice of Enforcement w ith the 
data necessary for the issuance of Ancillary 
Orders.' However, the DOE also determined 
that a portion of the inform ation which the  
firm  was directed to subm it was unrelated 
to the issuance of Ancillary Orders and the

Sprague Application for Stay was therefore 
granted w ith respect to those portions of 
th e Remedial Order.
Inger Oil Corp., Inc., Metairie, La., DES-

0032, crude oil
Inger Oil Corp., Inc. filed an Application 

for Stay in which it requested that the DOE 
defer a reduction in the firm ’s entitlem ent 
sales obligations in the November 1977 Enti
tlem ent N otice. The reduction was intended 
to correct for an error previously made by 
th e firm  in reporting its old oil receipts for 
th e m onth of April 1976. In its Application 
for Stay, Inger contended that it would ex
perience an irreparable injury if its entitle
m ent sales obligations were reduced. In con
sidering Inger’s Application, the DOE noted 
th at th e firm  had not subm itted any finan
cial m aterial whatsoever to support its con
tention that it would experience an irrepar
able injury. The firm ’s Application for Stay 
was accordingly denied.
TOSCO Corp., Los Angeles, Calif., DES-

0033, crude oil
TOSCO Corp. filed an Application for 

Stay of the provisions of 10 CFR 211.67 (the 
Entitlem ents Program) pending a determi
nation by the DOE on an Application for 
Exception which the firm had filed. The 
stay request, if granted, would have relieved 
TOSCO of a portion of its entitlem ent pur
chase obligation set forth in the November 
1977 Entitlem ent Notice. In considering the 
TOSCO request, th e DOE found that the 
firm  had demonstrated a substantial likeli
hood of success on the m erits of its excep
tion request. However, the DOE noted that 
other factors must be considered in evaluat
ing TOSCO’s stay request, including the 
possible adverse effects which a stay of 
TOSCO’s purchase obligation m ight have 
on th e operations of those sm all refiners 
who were eligible to sell entitlem ents pursu
ant to th e November 1977 Entitlem ent 
N otice. In addition, the DOE found that the 
data which TOSCO presented w ith respect 
to its present financial position indicated 
that th e firm  would not suffer an irrepara
ble injury if its stay request were denied. 
The Application for Stay ‘was accordingly 
denied.

P etition  for S pecial R edress

Standard Oil Co. of Indiana, Chicago, 111.,
FSG-0056, motor gasoline

The Standard Oil Co. of Indiana (Amoco) 
filed a Petition for Special Redress in which 
it requested th at an Assignment Order 
Issued to it by FEA Region V on April 4, 
1977 be rescinded. In its P etition Amoco 
contended th at the statem ent of facts and 
law contained in the Assignment Order was 
insufficient as a m atter of law. Amoco also 
argued that th e Regional O ffice had im
properly applied th e criteria set forth in 10 
CFR 205.35(b). In considering the Amoco 
Petition, th e DOE concluded th at FEA 
Region V had sufficiently indicated the fac
tual and legal basis for issuing the Order. In 
addition, th e DOE determined that the Re
gional O ffice had properly applied the crite
ria set forth in 10 CFR 205.35(b). The 
Amoco Petition for Special Redress was 
therefore denied.

S upplemental O rder

Leonard E. Belcher, Inc., Springfield, Mass.,
DRX-0009, No. 2 fuel oil

Leonard E. Belcher, Inc. filed 28 Interro
gatories in connection w ith an Appeal from
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a Remedial Order which the firm had sub
m itted. In the present submission, Belcher 
sought inform ation relating to  the internal 
procedures of the DOE O ffice of Adminis
trative Review and inform ation concerning 
any oral or written communication between 
th e O ffice of Administrative Review and 
other DOE employees during th e course of 
th e Belcher Appeal proceeding. In consider
ing Belcher’s request for discovery, th e  
DOE observed that the DOE Administrative 
Procedures and Sanctions Regulations, 10 
CFR, Part 205, contain no formal provision 
for discovery by a party in  th e course of an  
administrative appeal. (Editor’s Note: This 
provision has subsequently been amended, 
see 10 CFR 205.198). In addition, th e DOE 
determined that the inform ation which the 
firm  requested was unrelated to Belcher’s 
challenge to th e substantive findings and 
conclusions contained in th e Remedial 
Order. Accordingly, the Belcher request was 
denied.

S ummary D ec isio n s

The follow ing firm s filed Applications for 
Stay of Remedial Orders which had been 
issued to them  by the DOE. In considering 
th e stay requests, th e DOE referred to a 
recent Decision in Rickelscn Oil and Gas 
Co., 6 FRA Par. 85,029 (August 24, 1977), in  
which it held that a Remedial Order will 
generally be stayed pending the determina
tion of an Appeal unless it appeared that 
th e public interest required immediate com
pliance w ith the Remedial Order. Since the 
record in these cases did not indicate that 
th e public interest required immediate com
pliance w ith the Remedial Orders, th e DOE 
granted the requests for stay pending con
sideration of the Appeals.
Ernest E. Allerkamp, Denver, Colo., DRS- 

0042
Rufftven, Inc., Seminole, Okla., DRS-0040 

D ism issa ls

The following subm ission was dismissed 
following a statem ent by the applicant indi
cating that th e relief requested was no 
longer needed:
Citadel Corp., and Belvoir Terminal Corp., 

Washington, D.C., DOP-0001
H ie  following submissions were dismissed 

aft«* th e applicants repeatedly failed to re
spond to requests for additional informa
tion: v  '
Eddy Refining Co., Washington, D.C., FEE- 

4364
Kenwanee Oil Co., Tulsa, Okla., FEE-4797

Copies of the full text of these Deci
sions and Orders are available in the 
Public Docket Room of the Office of 
Administrative Review, Room B-120, 
2000 M Street NW., Washington, D.C. 
20461, Monday through Friday, be
tween the hours of 1 p.m. and 5 p.m., 
e.s.t., except Federal holidays. They 
are also available in Energy Manage
ment: Federal Energy Guidelines, a

commercially published loose leaf re
porter system.

M elvin  G o ldstein , 
Director, Office of 

Administrative Review.
F ebruary 2,1978.
CFR Doc. 78-3797 Filed 2-9-78; 8:45 am]

[3128-01]
SMALL REFINER BIAS UNDER THE 

ENTITLEMENTS PROGRAM
Inquiry as to independant Study

AGENCY: Economic Regulatory Ad
ministration, Department of Energy.
ACTION: Notice of Inquiry.
SUMMARY: The Economic Regula
tory Administration ("ERA”) of the 
Department of Energy (“DOE”) gives 
notice of the availability of an inde
pendent report it has commissioned on 
an analysis of the appropriate level for 
the small refiner bias under the enti
tlements program. The report general
ly concludes that the current bias level 
may compensate many refiners below 
the 50,000 barrel per day (B /D ) crude 
run level beyond the apparent extent 
of their diseconomies of scale relative 
to larger refiners processing typical 
crude oils. The ERA will hold a public 
hearing and receive written comments 
concerning the analysis set forth and 
the findings of this report.
DATES: Comments by March 7, 1978, 
4:30 p .u l; requests to speak by Febru
ary 24,1978, 4:30 p.m.
HEARING DATES: Washington hear
ing: March 6 and 7, 1978, 9:30 a.m. 
Dallas hearing: March 9, 1978, 9:30
a.m. San Francisco hearing: March 9, 
1978, 9:30 a.m.
ADDRESSES: All comments to: Public 
Hearing Management, Room 2313, De
partment of Energy, 2000 M Street 
NW., Box RN, Washington, D.C. 
20461. Copies of Small Refiner Bias— 
Final Report available at the Office of 
Management Operations, Room B210, 
2000 M Street NW., Washington, D.C. 
20461. Department of Energy, 2626 
West Mockingbird Lane, Dallas, Tex. 
75235; Department of Energy, Third 
Floor, 111 Pine Street, San Francisco, 
Calif. 94111.
REQUESTS TO SPEAK: Washington 
hearing: Public Hearing Management, 
Room 2313, Department of Energy, 
2000 M Street NW., Box RN, Washing
ton, D.C. 20461. Dallas hearing: De
partment of Energy, Attention: Arlene 
Millard, 2626 West Mockingbird Lane, 
Dallas, Texas 75235. San Francisco 
hearing: Department of Energy, At
tention: R. Laffel, Third Floor, 111 
Pine Street, San Francisco, Calif. 
94111.
HEARING LOCATIONS: Washington 
hearing: Room 3000A, 12th and Penn

sylvania Avenue NW., Washington, 
D.C. 20461. Dallas hearing: Depart 
ment of Energy Training Room 250, 
2626 West Mockingbird Lane, Dallas, 
Tex. 75235. San Francisco hearing: 
Federal Courthouse, Courtroom 14, 
7th and Mission Street, San Francisco, 
Calif. 94111.
FOR FURTHER INFORMATION 
CONTACT:

Robert C. G illette (Hearing Proce- 
dures), 2000 M Street NW., Room 
2214, Washington, D.C. 20461, 202- 
254-5201.
Ed Vilade (Media Relations), 12th 
and Pennsylvania Avenue NW., 
Room 3l04, Washington, D.C. 20461, 
202-566-9833.
Mary B. Jones (Regulations and 
Emergency Planning), 2000 M Street 
NW., Room 2222, Washington, D.C. 
20461, 202-254-3234.
Douglas Mclver (Entitlements Pro
gram Office), 2000 M Street NW., 
Room 61281, Washington, D.C. 
20451, 202-254-8660.
Fred Wolgel (Office of General 
Counsel), 12th and Pennsylvania 
Avenue NW., Room 7134, Washing
ton, D.C. 20461, 202-566-2454.

SUPPLEMENTARY INFORMATION:
I. Introduction
II. History of the Sm all Refiner Bias
III. A vailability of Report
IV. Request for Comments
Y. Public hearing and W ritten comment 

Procedures

I .  I n t r o d u c t io n

The DOE’S domestic crude oil alloca
tion (“entitlem ents”) program pro
vides for the issuance to small refiners 
of additional entitlements over and 
above the number of entitlements 
issued to all refiners generally with re
spect to their crude oil runs to stills. 
Under the monthly entitlement calcu
lations, each refiner is issued a 
number of entitlements equivalent to 
the result of application of the domes
tic crude oil supply ratio to the volume 
(In barrels) of that refiner’s crude oil 
runs to stills for that month. Under 10 
CFR 211.67(e), which provides for the 
small refiner bias, small refiners (de
fined in § 211.62 as those having a re
finery capacity not exceeding 175,000 
B /D ) are issued bias entitlements in 
addition to those issued by application 
of the domestic crude oil supply ratio. 
The number of additional entitle
ments issued under the bias is depen
dent on the level of the particular 
small refiner's crude oil runs in the 
month involved. The per barrel bias is 
highest at crude run levels of up to 
10,000 B /D  and declines as the small 
refiner’s crude run volume increases 
over 10,000 B /D . Above the 175,000 B/ 
D crude run level no bias entitlem ents 
are issuable. The general effect of tne 
small refiner bias is to lower cruae
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costs for small refiners, by either per
mitting them to sell a greater number 
of entitlements or requiring them to 
purchase fewer entitlem ents with re
spect to their crude oil receipts.

II. H is t o r y  o f  t h e  S m a l l  R e f in e r  
B i a s

The initial entitlem ents program 
notice of proposed rulemaking issued 
by the Federal Energy Administration 
("FEA”) on August 28, 1974 (39 FR 
31650, August 30, 1974) solicited com
ments on the desirability of providing 
for a small refiner bias but offered no 
specific regulatory provision therefor.

Provision for a small refiner bias 
first appeared in FEA’s further notice 
of proposed rulemaking issued on No
vember 7, 1974 (39 FR 39740, Novem
ber 11, 1974). The sliding scale bias 
proposed thereby provided that each 
small refiner would receive additional 
entitlements as a percentage of its 
crude runs and that the number of en
titlements so issued would be greater

at the lower rim levels. The rationale 
for providing favorable treatment Jor 
small refiners was based on FEA’s 
belief that a bias was necessary to 
compensate for the higher operating 
costs and proportionately greater cap
ital expenditure requirements that 
small refiners experienced relative to 
larger refiners, and on FEA’s belief at 
that time that to remain competitive 
many small refiners pficed their prod
ucts below those marketed by major 
branded refiners. The bias, therefore, 
was designed principally to ensure the 
competitive viability of the small re
finer segment of the petroleum indus
try. The method initially proposed by 
FEA to favor small refiners was based 
on the sliding scale used for isuances 
of oil import tickets under the Manda
tory Oil Import Program when ticket 
values were in the $1 per barrel range.

The final rule adopting the entitle
ments program, which was issued on 
November 29, 1974 (39 FR 42246, De
cember 4, 1974), reflected FEA’s affir
mation of the need for a small refiner

bias but concluded that, while its ref
erence to the historic treatment af
forded under the Oil Import Program 
was valid, the benefits proposed were 
insufficient to ensure the competitive 
viability of small refiners. Accordingly, 
the rule adopted contained small re
finer bias provisions that related the 
incremental entitlem ent issuances up 
to the first 30,000 B /D  of crude runs 
to the maximum economic preferences 
granted under the Oil Import Program 
with respect to the PAD District V 
ticket issuances.

On December 20, 1974, FEA adopted 
corrective amendments (39 FR 44710, 
December 27, 1974) to the entitle
ments program, which included tech
nical changes relating to the small re
finer bias provisions, since FEA had 
determined that the value of import 
tickets issuable to small refiners had 
been incorrectly computed. These cor
rective amendments adjusted bias enti
tlements issuances to the following 
levels, which were applicable through 
March 1976.

V alue of S mall R efiner  B ia s  P rior  to Apr il  1970

Number of Mas entitlements Daily value of bias 
entitlements'

Per barrel value of bias 
entitlements'

Crude runs:
10.000 .......... - ............................................ ..........  1,238 $10,659.18 $1.07
30 000 .... ............................................... 1,600 14,550.90 .49
50.000...............  ........................................... 1.567 13,491.87 .27

100.000 .......... ....................... ........... 1.258 10,831.38 .11

'Based on the November 1977 entitlement price of $8.61.

On December 22, 1975, the Energy 
Policy and conservation Act, Pub. L. 
94-163 (the “EPCA”) became law. Sec
tion 403 of the EPCA exempted refin
ers whose refining capacity did not, on 
January 1, 1975 .or thereafter, exceed
100.000 barrels per day from entitle
ment purchase requirements as to the 
first 50,000 barrels per day of their 
inputs or receipts, or both. On Decem
ber 31, 1975 (41 FR 1044, January 6, 
1976), FEA adopted Special Rule No. 6 
for Subpart C (the “special rule”) on 
an emergency basis to implement 
these exemption requirements of the 
EPCA. The special rule exempted all 
Qualified small refiners from any pur
chase requirements they would other
wise have as to the first 50,000 barrels 
Per day of their crude runs. For small 
refiners having run levels in excess of
50.000 barrels per day, the special rule 
exempted a portion of the entitlem ent 
Purchase requirements they • would 
otherwise have.

Section 455 of the EPCA generally 
permitted FEA to modify the small re
finer purchase exemption (as was im
plemented by the special rule) where 
FEA determined that the exemption 
resulted in an unfair economic or com
petitive advantage for its beneficiaries 
with respect to other small refiners or 
otherwise seriously impaired FEA’s 
ability to provide for the attainment 
of the objectives of the EPAA. Any 
FEA modification of the exemption, 
however, was subject to review by both 
Houses of Congress under the proce
dures set forth in section 551 of the 
EPCA, and would become effective 
only if neither House disapproved the 
modification within 15 days of submis
sion.

On February 28, 1976 (41 FR 9391, 
March 4, 1976) FEA Stated its initial 
determination that the full exemption 
as in effect under the special rule had 
certain unfair effects, and it proposed 
modifications to the exemption. As a

part of that proceeding, FEA invited 
comments on whether the exemption 
should be modified such that both 
small refiner entitlem ent purchasers 
and sellers would receive equivalent 
benefits. FEA suggested that such a 
modification could be accomplished by 
eliminating the exemption for small 
refiner entitlem ent purchasers, and by 
increasing the amount of the bias to 
all small refiners, thereby keeping 
such refiners on the same competitive 
basis.

On May 12, 1976 (41 FR 20392, May 
18, 1976), FEA confirmed its determi
nation that the exemption had been 
operating to seriously impair its abili
ty to attain the objectives of the 
EPAA and was resulting in an unfair 
economic or competitive advantage for 
certain small refiners with respect to  
other small refiners. Accordingly,'FEA 
modified the exemption by revoking 
the special rule and increased the
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amount of additional entitlem ents is
suable to all small refiners under the 
general regulatory provisions provid
ing for the small refiner bias. These

amendments were not subsequently 
disapproved by either House of Con
gress under the procedures provided 
by the EPCA and thus became effec

tive with respect to entitlement is
suances for April 1976.

These amendments increased the 
value of the bias to its current level:

Value of Current S mall R efiner  B ia s1

Number of bias entitlements Daily value of bias Per barrel value of bias
entitlements entiUements

Crude Rims:
10.000 .         2,288 $19,699.68 $1.97
30.000 ..........................       3,123 26,889.03 .90
50,000— ------------------ ......................................................................... ........ 2,079 17,900.19 .36

100,000-----------------------------------------------      1,258 10,831.38 .11

'Based on the November 1977 entitlement price of $8.61.

With respect to firms with volumes 
of crude oil runs to stills of less than
100,000 B/D , the benefits at the 10,000 
B /D  level increased by approximately 
an additional 2 cents per gallon and by 
declining additional amounts as the re
finer’s volume of crude oil runs in
creases. At the 100,000 B /D  and 
higher run levels, no increase was pro
vided for.

On February 10, 1977, FEA tenta
tively concluded that the rationale un
derlying the small refiner bias did not 
appear to support the issuance o f bias 
entitlem ents for processing agree
ments at other refineries, and accord
ingly proposed to eliminate issuances 
of all bias entitlem ents with respect to 
processing agreements for the account 
of small refiners (42 FR 9394, Febru
ary 16, 1977). On april 30, 1977, FEA 
affirmed its tentative conclusion that 
there was no justification for the issu
ance of bias entitlem ents for process
ing agreements outside a small refin
er’s plant, and adopted the final rule 
essentially as proposed, effective for 
June 1977 crude oil runs to stills.

III. A vailability  of R eport
The ERA has commissioned an inde

pendent analysis to provide data and 
information to assist in our evaluation 
of the small refiner bias.1 Copies of

‘Effective. October 1, 1977, all functions 
previously, performed by the FEA were 
transferred to the Department of Energy 
(DOE) pursuant to the Department of 
Energy Organization Act (DOE Act, Pub. L. 
95-91) and Executive Order 12009 (42 FR  
46267, Septem ber 15, 1977). In DOE Delega
tion Order No. 0204-4, th e Secretary of 
Energy delegated to the Administrator of 
th e Economic Regulatory Administration 
(ERA) the authority previously exercised by 
FEA to take action with regard to th e allo
cation and pricing of crude oil.

the report may be obtained from the 
Office of Management Operations, 
Room B210, 2000 M Street NW., 
Washington, D.C. 20461. A limited 
number of copies are also available in 
the following regional offices: Depart
ment of Energy, 2626 West Mocking
bird Lane, Dallas Texas 75235; Depart
ment of Energy, Third Floor, 111 Pine 
Street, San Francisco, Calif. 94111.

The report contains an analysis of 
plant economies of scale based on a de
tailed economic and engineering anal
ysis of a large number of possible re
finery operations, focusing primarily 
on differences in refinery size, refinery 
type and complexity, and the effect of 
different crude quality and cost combi
nations on operating costs and mar
gins. A detailed engineering and eco
nomic analysis of 69 possible refining 
operations ranging in size from 1,000 
B /D  to 250,000 B /D  is included. For 
each of the cases there is an analysis 
of crude oil costs, investment costs, op
erating costs, product realizations, and 
operating margins before and after 
capital charges. The analysis also ex
amines crude oil acquisition costs and 
product realizations to determine if 
there is a general relationship between 
these factors and refinery size. In ad
dition, the report considers the effects 
of other factors such as access to spe
cial ̂ marketing situations, the vari
ations in supply logistics of individual 
companies, and the lower initial in
vestment costs required for refineries 
built from used equipment or by reac
tivating refineries.

The analysis of crude oil acquisition 
costs contained in the report suggests 
that substantial disparities exist be
tween the post-entitlement adjusted 
prices of some foreign and domestic

crude oils, of similar quality. The 
report also indicates that the entitle
ments program has not fully equalized 
prices of domestic crude oils of the 
same quality but of different pricing 
composition. However, the analysis did 
not show significant differences in 
average crude oil acquisition costs as 
function of company of refinery size. 
Similarly, analysis of product realiza
tions shows that, for most products, 
the average of small refiners’ whole
sale and rack prices are not signifi
cantly lower than those of large refin
ers.

The cost and margin analyses for 
the various refining operations yield 
as many results as there are cases, but 
in a comparison of the most typical 
U.S. refineries processing equivalent 
cost crude oils, and realizing similar 
product netbacks the report indicates 
that:

Present bias levels are approximate
ly correct from 175,000 B/D through
50,000 B/D .

Growing overcoinpensation begins at 
about 50,000 B/D .

At 10,000 B /D  the bias can be twice 
the operating margin disadvantage.

Slight undercompensation may 
occur below 3,000 B /D  but this is prob
ably offset for many refiners in this 
size range by their access to special 
conditions such as exclusive markets. 
In addition, margins calculated using 
investment costs for new grass roots 
ref ineries of a basically constant stan
dard of construction may be under
stated in that entry at very small size 
levels is usually accomplished with 
used equipment or reactivation of a 
shut-down refinery.

To the degree that a bias is neces
sary to compensate for manufacturing
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diseconomies of scale, a separate bias 
calculation for individual facilities 
under common ownership would 
appear to be justified.

IV. R e q u e s t  f o r  C o m m e n t s

The ERA seeks comments from in
terested parties on the report, includ
ing comments on the factual bases 
used for the analysis, the method of 
analysis, and its results. Views and 
comments on conclusions which are 
drawn in the report are also solicited. 
Anyon e that has prepared an analysis 
of the bias is requested to submit 
copies of their analysis for review by 
the ERA. In addition, the ERA solicits 
specific comments on whether any fur
ther downstream marketing analysis 
should be undertaken.

The ERA also solicits specific com
ments on whether, in light of the 
report and any additional consider
ations commenters may consider rel
evant, the small refiner bias should be 
altered, and if so, the appropriate 
manner in which the bias should be al
tered at the various crude run levels. 
Following receipt of comments, the 
ERA will evaluate the report, the com
ments received, and the existing bias 
provisions to determine what further 
actions should be taken concerning 
this subject.

V. P u blic  H e a r in g  a n d  W r it t e n  
C o m m e n t  P r o c e d u r e s

A. WRITTEN COMMENTS

You are invited to participate in this 
inquiry by submitting data, views, or 
arguments with respect to the issues 
set forth in this notice. Comments 
should be submitted by 4:39 p.m., e.s.t., 
March 7 ,1978, to the address indicated 
in the “Addresses” section of this pre
amble and should be identified on the 
outside envelope with the designation 
“Small Refiner Bias Inquiry,” Box 
RN. Fifteen copies should be submit
ted. All comments received by the 
ERA will be available for public in
spection in the ERA Reading Room, 
Room 2107, Federal Building, 12th 
and Pennsylvania Avenue NW., be
tween the hours of 8 a.m. and 4:30
P-m., Monday through Friday.

Any information or data considered 
by the person furnishing it to be confi
dential must be so identified and sub
mitted in writing, one copy only. We 
reserve the right to determine the con
fidential status of the information or 
<jata and to treat it according to that 
determination.

B. PUBLIC HEARING

Procedure for Request to Make 
yral Presentation. The time and place 
“n f'*1?, bearing is indicated in the 

es”. and “Addresses” section of 
^ n o tic e . If necessary to present all 
restimony, the hearing will be contin- 
®d to 9:30 a.m. of the first business

day following the date of the hearing 
shown above.

If you have an interest in, or repre
sent a group or class of persons who 
have an interest in the small refiner 
bias, you may make a written request 
for an opportunity to make an oral 
presentation. The dates and places for 
requests to speak are indicated in the 
“Dates” and “Addresses” sections of 
this notice. You should be prepared to 
describe the interest concerned and, if 
appropriate, to state why you are a 
proper representative of a group or 
class of persons that has such an inter
est, and to give a concise summwy of 
the proposed oral presentation and a 
phone number where you may be con
tacted through the day before the 
hearing.

If you are selected to be heard, you 
will be so notified before 4:30 p.m., 
e.s.t., on February 28, 1978, and will be 
required to subinit 100 copies of your 
statement to the address indicated in 
the “Addresses” section of this notice 
before 9:30 a.m., e.d.fc. on March 3, 
1978.

2. Conduct of the hearing. We re
serve the right to select the persons to 
be heard at this hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, 
based on the number of persons re
questing to be heard.

An ERA official will be designated to 
preside at the hearing. This will not be 
a judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the Hearing, and there will 
be no cross-examination of persons 
presenting statements by other inter
ested parties. At the conclusion of all 
initial oral statements, each person 
who has made an oral statement will 
be given the opportunity, if he or she 
so desires, to make a rebuttal state
ment. The rebuttal statements will be 
given in the order in which the initial 
statements were made and will be sub
ject to time limitations.

You may submit questions to be 
asked of any person making a state
ment at the hearing to the address in
dicated above for requests to speak 
before 9:30 a.m., e.s.t., March 3, 1978. 
If you wish to ask a question at the 
hearing, you may submit the question, 
in writing, to the presiding officer. 
The ERA or, if the question is submit
ted at the hearing, the presiding offi
cer will determine whether the ques
tion Is relevant and whether the time 
limitations permit it to be presented 
for answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of
ficer.

A trahscript of the hearings will be 
made and the entire record of the 
hearings, including the transcripts,

will be retained by the ERA and made 
available for inspection at the Free
dom of Information Office, Room 
2107, Federal Building, 12th and Penn
sylvania Avenue NW., Washington, 
D.C., between the hours of 8 a.m. and 
4:30 p.m„ Monday through Friday. 
Any person may purchase a copy of 
the transcripts from the reporter.

A* transcript of the Dallas hearings 
will be made available for inspection 
at the Department of Energy, 2626 
West Mockingbird Lane, Dallas, Tex. 
75235. A transcript of the San Francis
co hearing will be made available for 
inspection at the Department of 
Energy, Third floor, 111 Pine Street, 
San Francisco, Calif. 94111.

Issued in Washington, D.C., Febru
ary 5, 1978.

D a v id  J. B a r d in , 
Administrator, Economic 
Regulatory Administration.

[FR Doc. 78-3793 Filed 2-7-78; 3:24 pm]

[6740-02]

[Docket No. ER78-197]

CENTRAL TELEPHONE A UTILITIES CORP.

Notice of Filing of Addendum

F e b r u a r y  3,1978.
Take notice that Central Telephone 

& Utilities Corp. on January 30, 1978, 
tendered for filing an addendum dated 
December 15, 1977, to the contract be
tween Central Telephone Ac Utilities 
Corp. and NCK Electric Cooperative, 
Inc., dated October 18,1973.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s Rules of Practice and Proce
dure <18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on ¿r 
before February 21, 1978. Protests will 
be considered by the Commission in 
d eterm in in g the appropriate action to 
be taken but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Cbpies of this filing are on file with 
the Commission and are available for 
public inspection.

K e n n e t h  F. P l u m b , 
Secretary.

[FR Doc. 78-3767 Filed 2-9-78; 8:45 am]
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[6740-02]
[Docket No. CP78-172]

EL PASO NATURAL GAS CO.
Notice of Application

F ebruary 3,1978.
Take notice that on January 24, 

1978, El Paso Natural Gas Co. (Appli
cant), P.O. Box 1492, El Paso, Tex. 
79978, filed in Docket No. CP78-172 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the construction and oper
ation of certain facilities necessary to 
implement the Barker Dome Storage 
project, and authorizing the transpor
tation, on a best efforts basis, of natu
ral gas in interstate commerce for 
Western Gas Interstate Co. (WGI), all 
as more fully set forth in the applica
tion on file with the Commission and 
open to public inspection.

The application states that Appli
cant faces a potential peak day east-of- 
Califomia (EOC customers) Priority 1 
and ,2 curtailment in the 1978-79 
winter heating season of approximate
ly 297,000 Mcf, after full use of the 
Rhodes Reservoir Storage Project and 
Clay Basin Interim arrangements as 
presently authorized. It is stated that 
the Barker Dome Storage Project 
would materially assist Applicant in 
reducing the potential peak day short
fall of supply necessary to meet the 
projected EOC Priority 1 and 2 re
quirements.

It is indicated that the Barker Dome 
Dakota Reservoir covers an area of ap
proximately 5,600 acres located on the 
Ute Mountain Tribe Indian Reserva
tion in north central San Juan County 
of New Mexico and southern La Plata 
County of Colorado,' approximately 17 
miles north of Applicant’s San Juan 
River Plant in the San Juan Basin. It 
is further indicated that of the 16 
wells which have been drilled and 
completed in the Dakota Reservoir, 
production is now being obtained from 
only 5 of the wells at a total daily de
livery rate of approximately 1,100 Mcf.

Applicant proposes to plug and 
abandon the existing 16 wells and re
quests authorization to construct and 
operate the following facilities:

1. Injection/W ithdrawal Wells

30 injection and withdrawal wells, 
including wellhead and dehydration 
facilities, consisting of 27 wells located 
in San Juan County, N. Mex., and 3 
wells located in La Plata County, Colo. 
Wellhead dehydration units will be op
erated on the withdrawal phase only.

2. Observation Wells

9 observation wells, consisting of 5 
wells located in San Juan County, N. 
Mex., and 4 wells located in La Plata 
County, Colo.

3. Injection and W ithdrawal 
P ipeline

A. STORAGE TRUNK PIPELINE

Approximately 19.6 miles of 20-inch
O.D. x 0.344-inch w.t., 16-inch O.D. x
0.250-inch w.t. and 10-%-inch O.D. x
0.188 w.t. pipeline, with appurte
nances, commencing at Applicant’s 
San Juan River Plant in San Juan 
County, N. Mex., and terminating in 
the north portion of the Barker Dome 
gas field in La Plata County, Colo.

B. LATERAL AND WELL-TIE PIPELINE

Approximately 9.8 miles of lateral 
and well-tie pipeline consisting of ap
proximately 1.2 miles of 16-inch O.D. 
x 0.325-inch w.t., 3.7 miles of 10-%- 
inch O.D. x 0.188-inch w.t., and 4.9 
miles of 4-Ms-inch O.D. x 0.156-inch 
w.t. pipeline, with appurtenances, all 
located in La Plata, County, Colo., San 
Juan County, N. Mex.

4. Measurement F acilities

A dual direction flow 20-inch O.D. 
check meter, with appurtenances, lo
cated on the proposed 20-inch O.D. 
storage trunk pipeline, within Appli
cant’s San Juan River Plant boundary, 
San Juan County, N. Mex.

5. Barker R eservoir Compressor 
Station

Two 3,830 (ISO) horsepower Cen
taur CST-4000 gas turbine-driven cen
trifugal compressor units, with appur
tenances, located within Applicant’s 
San Juan River Plant boundary, in 
San Juan County, N. Mex.

In addition to the wells, pipeline, 
metering and compressor facilities spe
cifically described above, Applicant 
proposes to construct and operate, 
under authority of § 2.55(a) of the 
Commission’s General Policy and In
terpretations, (18 CFR 2.55(a)) those 
facilities described as follows:

1. San J uan R iver P lant P iping  and 
Cooling F acilities

Approximately 0.2 miles of 16-inch
O.D. and 10-%-inch O.D. piping, with 
appurtenances, including two (2) air- 
gas heat exchangers, located within 
Applicant’s San Juan River Plant 
boundary, San Juan County, N. Mex.

2. Central Dehydration Unit

A 124,000 Mcf per day capacity cen
tral dehydration unit is located Within 
applicant’s San Juan River Plant 
boundary, in San Juan County, N. 
Mex.

It is indicated that the total estimat
ed cost of Applicant’s proposed project 
facilities is $19,367,796, which cost Ap
plicant’s proposes to finance through 
working funds, supplemented, as nec
essary, by short-term borrowing.

Applicant indicates that it would 
inject approximately 14,300,000 Mcf of

natural gas into the Barker Dome 
Dakota Reservoir during the month of 
August and September 1978, which, 
with the present 8,100,000 Mcf of nat
ural gas remaining reserves in-place, 
would fill the Dakota Reservoir to its 
indicated maximum storage capacity. 
This inventory would consist of
10.100.000 Mcf o f working gas and
12.300.000 Mcf of cushion gas, it is 
stated. Applicant states that storage 
injection rates would range from
266.000 Mcf per day, and storage with
drawal rates would range from 124,000 
Mcf to 59,000 Mcf per day, at the 
design pressure.

Applicant states that in order to 
secure the Barker Dome Dakota Res
ervoir for use by it as a storage reser
voir, mutually satisfactory arrange
ments have been negotiated among 
Applicant, the Ute Mountain Ute 
Tribe of the Ute Mountain Ute Reser
vation, Supron Energy Corp. (Supron), 
Southern Union Gathering Co. and 
WGI. Applicant further states that 
these arrangements achieve several 
principal objectives: first, Applicant is 
vested by the Mountain Utes and 
Supron with all contractual rights nec
essary to construct facilities and oper
ate the Dakota Reservoir as a storage 
project; second, Supron would not be 
economically disadvantaged by Appli
cant’s use of the reservoir as an inter
state storage project; third, the gas 
distribution divisions of Southern 
Union through WGI, would continue 
to receive the same quantity of gas, 
which would have been received had 
the storage reservoir not been made 
available to Applicant for use as an in
terstate storage project.

It is indicated that Applicant has ac
quired the rights necessary to con
struct facilities and operate the 
Barker Dome Storage Project through 
two agreements, the gas storage lease 
agreement, and the sublease agree
ment. It is further indicated that on 
September 12, 1977, Applicant, the 
Mountain Utes and Supron executed 
the gas storage lease agreement, and 
that pursuant to such agreement 
Mountain Utes grant Applicant the 
right to establish, maintain and oper
ate a gas storage project in the Barker 
Dome Dakota Reservoir underlying 
the Mountain Utes lands. The right is 
granted for a term of ten years and for 
so long thereafter as Applicant contin
ues to use the Barker Dome Dakota 
Reservoir as a gas storage project, it is 
said. Applicant states that in consider
ation for such right, it would pay the 
Mountain Utes an annual rental of 
$28,960 for the subsurface storage 
rights, % cent for each Mcf of gas in
jected and 1% for each Mcf of gas 
withdrawn from the storage reservoir 
(including native or indigenous gas). 
Applicant indicates that the gas stor
age lease agreement amends in certaui 
respects the provision of the existing
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oil and gas mining leases between the 
Mountain Utes, as lessor, and Supron, 
as Lessee, insofar as they pertain to 
the Barker Dome Dakota Reservoir. 
Applicant, the Mountain Utes, and 
Supron stipulate that the Barker 
Dome Dakota Reservoir contains
4.000. 000 Mcf of recoverable indig
enous gas (at 15.025 psia and 60° F) as 
of the date of the above said agree
ment, it is indicated. It is stated that 
implicitly recognizing that Applicant’s 
operation of the Barker Dome Dakota 
Reservoir as a storage reservoir would 
be inconsistent with Supron’s rights 
and obligations under the oil and gas 
mining leases to produce gas from the 
reservoir and pay royalty to the Moun
tain Utes on the basis of such produc
tion, the Mountain Utes and Supron 
have agreed for purposes of determin
ing royalty under the Oil and Gas 
Mining leases that the stipulated
4.000. 000 Mcf of recoverable indig
enous gas would be deemed to be pro
duced from the Barker Dome Dakota 
Reservoir during the 10-year period 
beginning September 12, 1977, at the 
rate of 100,000 Mcf per each calendar 
quarter. It is further stated that to the 
extent that the recoverable indigenous 
gas continues to be produced between 
September 12, 1977, and the actual 
Plugging and abandoning of the pro
ducing wells, royalty payments would 
be calculated on the basis of the
100,000 Mcf per calendar quarter or 
actual production, whichever is 
higher.

The application states that the Sub
lease Agreement, the second agree
ment by which Applicant has acquired 
ttie rights necessary to implement the 
Barker Dome Storage Project, was ex
ecuted January 20, 1978, between Ap
plicant and Supron, which agreement 
resolves the basic- inconsistency be
tween Supron’s rights under the oil 

gas mining leases to explore, drill, 
produce and market oil and gas from 
the Barker Dome Dakota Reservoir 
jtoa Applicant’s acquired rights under 
tne gas storage base agreement to uti- 
p under the Barker Dome Dakota 
«eservoir for natural gas storage. 
nr a id eated  that Supron is selling 
proauction from the aforementioned 5 
not , c°mpleted in the Barker Dome 

aaota Reservoir in intrastate com- 
w uw i0 Gathering Co. in accordance 

e Provisions of a natural gas 
1S 1 e contract dated January 1, 
hetm 63 supplemented and amended 

ween Southern Union Production 
^ ;?ow  Supron) as Seller, and Gath- 
rr-Tf <as assignee from Southern 
inrtw0 *! Co.) as Buyer. It is further 
bai that by Aueust 1, 1978, the 
woniHSKlei  rate uuder this contract 
&nriftn.bt $1-47 per Mcf at 15025 Psia 
SuroJL u' application states that 
of» J l  bas a contractual expectancy 
from ¿ueam o f revenue into the future 

01 *'Ue sale of Barker Dome Dakota

Reservoir gas, as produced, to Gather
ing Co., and that Southern Union, 
through Gathering Co., has a contrac
tual expectancy of a supply of gas into 
the future from Supron. It is stated 
that that future recoverable supply of 
gas has been stipulated by Supron, Ap
plicant, and the Mountain Utes (for 
the purpose of royalty calculations) to 
be a total of 4,000,000 Mcf at 15.025 
psia as of September 12, 1977. Appli
cant indicates that Supron is willing to 
assist Applicant by permitting imple
mentation of the Barker Dome Stor
age Project as long as it does not 
result in an economic disadvantage to 
Supron. It is stated that Southern 
Union desires to assist Applicant in 
implementing the storage project 
through arrangements which would 
assure that quantities of gas equiv
alent to the stipulated 4,000,000 Mcf 
recoverable reserves in the Barker 
Dome Dakota Reservoir continues to 
flow to Southern Union.

The application states that the ar
rangements among the parties accom
plish these objectives. It is further 
stated that Gathering Co.’s present 
right to buy Barker Dome Dakota Res
ervoir gas production from Supron 
under the 1961 natural gas purchase 
contract would be converted to a sale 
and purchase in interstate commerce 
by assignment to WGI (another 
Southern Union subsidiary) and the 
amendment thereto which provides 
that the point of delivery would be at 
either the existing Barker Dome 
Dakota Reservoir wells or at other mu
tually agreeable points where Appli
cant would make the gas available for 
Supron’s account. The 1961 natural 
gas purchase contract has also been 
amended to provide that Supron 
would collect the applicable interstate 
base rate for its sale of the gas to 
WGI, it is said. It is indicated that the 
parties intend that the transition of 
the present intrastate sale by Supron 
to Gathering Co. to an interstate sale 
to WGI would occur when Applicant 
commences the injection of natural 
gas into Barker Dome Dakota Reser
voir on August 1,1978.

Applicant indicates that those deliv
eries would be made by it for Supron’s 
account to WGI (actually to its desig
nee, Gathering Co.) under the 1961 
natural gas purchase contract, as as
signed and amended, and that after 
the equivalent of the 4,000,000 Mcf 
has been delivered for Supron, the 
sublease agreement provides that 
Supron would assign the oil and gas 
mining leases to Applicant insofar as 
they related to the Barker Dome 
Dakota Reservoir.

It is indicated that Applicant and 
Gathering Co. are parties to a compos
ite supplemental agreement to a gas 
purchase agreement dated May 1, 
1975, which composite agreement is on 
file with the Commission as Appli

cant’s special X-13 Rate Schedule, and 
which provides that Gathering Co. 
would gather and redeliver to Appli
cant quantities of Applicant’s gas from 
certain San Juan wells attached to 
Gathering Co.’s gathering system. It is 
stated that commencing with the in
jection of gas into the Barker Dome 
Dakota Reservoir, Applicant would 
utilize gas from these wells to perform 
its obligation under the sublease 
agreement to deliver 1,120 Mcf per day 
of natural gas to WGI for Supron’s ac
count until the equivalent of the stip
ulated 4,000,000 Mcf Barker Dome 
Dakota Reservoir recoverable indig
enous gas has been delivered. This ar
rangement has been contractually ac
complished by an amendment to the 
composite agreement between gather
ing company and Applicant dated Jan
uary 20, 1978, which amendment pro
vides that the first 1,120 Mcf per day 
delivered to Gathering Co. each day 
from certain wells shall be deemed de
livered to Gathering Co. for the ac
count of WGI until the aggregate stip
ulated quantity has been so delivered.

It is stated that in consideration for 
Southern Union’s assistance in the ar
rangements enabling Applicant to ac
quire the rights necessary to utilize 
Barker Dome Dakota Reservoir as a 
storage project, and cognizant of 
Southern Union’s desire to make the 
equivalent of the Barker Dome 
Dakota Reservoir gas production avail
able to its gas distribution divisions, 
Applicant would transport in inter
state commerce up to 1,120 Mcf of nat
ural gas per day on a best efforts basis 
for WGI’s account. Applicant states 
that this arrangement is set forth in a 
gas transportation agreement between 
it and WGI dated January 20, 1978, 
which is set forth herein as Appli
cant’s proposed initial special trans
portation Rate Schedule T-12. Appli
cant further states that the gas to be 
transported would be received from 
Gathering Co. for the account of WGI 
at one or both of two existing points 
of interconnection between the facili
ties of Applicant and Gathering Co. in 
the San Juan Basin and the points of 
delivery by Applicant after transporta
tion would be at various of the exist
ing points of delivery from Applicant’s 
system to Southern Union’s gas distri
bution divisions in the States of Arizo
na, New Mexico and Texas. The afore
mentioned points of receipt in the San 
Juan Basin of the gas to be transport
ed for WGI are presently utilized by 
Applicant and Gathering Co. under 
exchange agreements on file and in 
effect as Gathering Company’s FERC 
Gas Rate Schedule No. 1.

It is indicated ' that Applicant’s 
charges to WGI for the transportation 
of its gas in interstate commerce 
would be the applicable rates in effect 
from time to time as reflected in Ap
plicants Third Revised Volume No. 2 
of its FERC Gas Tariff.
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Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
February 27, 1978, file with the Feder
al Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s Rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth  F . P lum b, 
Secretary.

[PR Doc. 78-3768 Filed 2-9-78; 8:45 am]

[6740-02]
[Docket No. ER78-190]

FLORIDA POWER 4 LIGHT CO. 
Proposed New Delivery Point

F ebruary 3, 1978.
Take notice that on January 17, 

1978, Florida Power & Light Co. 
(FP&L) tendered for filing an Exhibit 
A which provides for a new delivery 
point to Clay Electric Cooperative, 
Inc.

The proposed effective date is the 
date on which service commences at 
the new delivery point, estimated to be 
February 1,1978.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE.,

Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s Rules of Practice and Proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before Februaw 24, 1978. Protests will 
be considered Dy the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth  F . P lum b, 
Secretary.

[FR Doc. 78-3769 Filed 2-9-78; 8:45 am]

[6740-02]
Federal Energy Regulatory Commission 

GAS POLICY ADVISORY COUNCIL 
Meeting

Agenda; meeting of Supply-Techni
cal Advisory Task Force-Nonconven- 
tional Natural Gas Resources Sub- 
Task Force I: Methane in Water, Con
ference Room 3200 (North Building), 
Federal Energy Regulatory Commis
sion, Union Plaza Building, 941 North 
Capitol Street NE., Washington, D.C. 
20426, March 2, 1978, 9 a.m.

Presiding: Thomas Jennings, Petro
leum Engineer, Gas Policy Advisory 
Council-Coordinating Representative 
and Secretary.

(1) Call to order—Thomas Jennings.
(2) Discussion of Sub-Task Force 

progress to date—Dr. John Harbaugh.
(3) Assignment of work and comple

tion dates to Sub-Task Force mem
bers.

(4) Other business.
(5) Adjournment—Thomas Jennings.
This meeting is open to the public.

Any interested person may attend, 
appear before, or file statements with 
the Committee—which statements, if 
in written form, may be filed before or 
after the meeting, or if oral, at the 
time and in the manner permitted by 
the Committee.

K enneth  F. P lum b,
. Secretary.

[FR Doc. 78-3765 Filed 2-9-78; 8:45 am]

[6740-02]
[Docket No. E-7561]

HOLYOKE WATER POWER CO. ET AL 
Filing of Settlement Agreement

F ebruary 3,1978.
Public notice is hereby given that on 

December 30, 1977, the Common
wealth of Massachusetts filed with the 
Federal Energy Regulatory Commis
sion (FERC) a motion for approval of
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a proposed settlem ent agreement in 
the above-captioned proceeding. New 
England Power Co. is the licensee for 
three hydroelectric projects on the 
Connecticut River—Projects No. 1904 
(Vernon), No. 1855 (Bellows Falls), and 
No. 1892 (Wilder). Related settlement 
agreements have been previously ap
proved with Holyoke Water Power Co. 
for Project No. 2004 and Western Mas
sachusetts Electric Co. for Project No. 
1889, both downstream on the Con
necticut River. The parties to the in
stant agreement are New England 
Power Co.; the States of Connecticut, 
Massachusetts, New Hampshire, and 
Vermont; Department of the Interior; 
Environmental Defense Fund (EDF); 
Western Massachusetts Public Inter
est Research Group (PIRG); For 
Land’s Sake (FLS); and Trout Unlimit
ed (Trout).

The proposed agreement provides a 
schedule for the installation by licens
ee of fish passage facilities at its three 
projects in order to facilitate re-estab
lishing the runs of Atlantic salmon 
and American shad to the Connecticut 
River. The licensee has the responsi
bility for constructing the facilities as 
well as for their operation and mainte
nance. An operating schedule will be 
established after fish m igration over 
Holyoke Dam in reasonable numbers 
is established. The agreement does not 
provide for the construction of fish
ways at Bellows Falls and Wilder for 
American shad alone, nor does it pro
vide for specific downstream fish mi
gration facilities. The agreement pro
vides that the projects shall be operat
ed to provide additional discharges, 
over and above, but not duplicative of, 
those necessary to maintain 1,200 cfs 
minimum stream flow past Vemon 
now being provided for Vermont 
Yankee Nuclear Power Corp., to pro
vide a minimum instantaneous flow of 
0.20 cubic feet per second per square 
mile of drainage area through each of 
the Projects, subject to Commission 
approval or modification. In addition 
the agreement provides that all out
standing issues relating to erosion 
raised by EDF, PIRG, FLS and Trout 
will be satisfied by the inclusion of a 
standard license article in each of the 
licenses for the three projects. Said ar
ticle provides generally that licensee 
will be responsible for, and take rea
sonable measures to pervent, soil ero
sion and stream sedimentation. The 
settlem ent agreement is expressly sub
ject to the jurisdiction of the FERC.

Any person desiring to make any 
protest or comment with reference to 
the settlem ent agreement should file a 
letter of protest or comments with tn 
Federal Energy Regulatory Comm»* 
sion, 825 North Capitol Street, 
Washington, D.C. 20426, on or before 
March 13, 1978. Protests or com m ents 
will be considered by the Commissi 
in determining the appropriate action

10, 1978
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to be taken. A copy of the proposed 
settlement agreement is on file with 
the Commission and is available for 
public inspection.

K enneth P. P lumb, 
Secretary.

[PR Doc. 78-3770 Filed 2-9-78; 8:45 am]

[6740- 02]
[Docket No. CP78-174]

KANSAS-NEBRASKA NATURAL GAS CO.r IN C  
Notice of Application

F ebruary 3,1978.
Take notice that on January 25, 

1978, Kansas-Nebraska Natural Gas 
Co., Inc. (Applicant), P.O. Box 608, 
Hastings, Nebr. 68901, filed in Docket 
No. CP78-174 an application pursuant 
to section 7 (c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing Applicant to 
render natural gas service pursuant to 
an agreement dated October 27, 1977, 
between Applicant and Michigan Wis
consin Pipe Line Co. (Mich Wis), and 
to construct and operate certain facili
ties in Hemphill County, Tex. neces
sary to accomplish delivery of natural 
gas under a proposed exchange ar
rangement, all as more fully set forth 
in the application on file with the 
Commission and open to public inspec
tion.

The application states that pursuant 
to the agreement dated October 27, 
1977, between Applicant and Mich 
Wis, Mich Wis would deliver natural 
gas to Applicant at an initial delivery 
point in Fremont County, Wyo., and 
that Applicant would purchase a por
tion of the subject gas delivered to it 
by Mich Wis and gather, transport, 
and redelivery by exchange the bal
ance thereof, to a proposed intercon- 

iion °* Applicant’s system and 
Mich Wis’ system in Hemphill County,

Applicant proposed to install a tap 
and valve at the proposed redelivery 
Point in Hemphill County, Tex., at an 
estimated total cost of $7,000 which 
cost is proposed to be financed out of
baSt^oai^01^ 11̂  caPital or certain

It is stated that if Applicant elects to 
Purchase the natural gas which Mich 
wb has purchased from a non-affili- 
vniiL pT°ducer> Applicant would pay 
ftnrf a pr*ce 011 the same terms 
mm conditions as Mich Wis’s purchase 

such producer, and that if Appli- 
nrJL, to purchase gas which is 
E f i iL S *  Mich Wis or by Mich 
Drift SUbsl^iary* Applicant would pay a 
anrt appkcable to FERC area price 
t£L ^0l?d toclude ah adjustments, 
DrewrSf'1 ®ther charges permitted or 
pA ? ? ed for such Price. 
wmim1i ant, indicates that Mich Wis 

a Pay Applicant a transportation

fee equal to 18.74 cents for each Mcf 
of gas redelivered by Applicant to 
Mich Wis, and that Mich Wis would 
pay Applicant a gathering fee which 
would be determined for each well on 
an individual basis, which gathering 
fee would be determined each month 
by multiplying the total cost of service 
of the facilities intalled by Applicant 
to connect each well by the proportion 
of the total gas delivered through said 
facilities attrubuted to the account of 
Mich Wis plus the average cost of ser
vice per Mcf of that portion of Appli
cant’s gathering system which is used 
to deliver Mich Wis’s gas to Appli
cant’s transmission systems multiplied 
by the volume of gas (before adjust
ment for Btu) attributable to the ac
count of Mich Wis.

Additionally, Applicant requests 
that such authorization specifically 
provide for the exchange of gas. from 
additional wells pursuant to the agree
ment as each such producing well be
comes available.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
February 27, 1978, file with the Feder
al Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to the proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s Rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission's 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to Intervene is 
timely filed, or if the commission on 
its own motion believes that formal 
hearing is required, further notice of 
such hearing will be duly given.

Under the prcedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear 
or be represented at the hearing.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-3771 Filed 2-9-78; 8:45 am]

[6740-02]
* [Docket No. ER78-196]

KANSAS POWER A LIGHT CO.
Notice of Filing of Addendum

F ebruary 3,1978.
Take notice that Kansas Power & 

Light Co. on January 30, 1978, ten
dered for filing Addendum No. 1, 
dated December 27, 1977, to the Elec
tric Interconnection Agreement dated 
January 18, 1972, between Kansas 
Power & Light Co. and the city of 
McPherson, Kansas, Board of Public 
Utilities, and designated KPL Rate 
Schedule FPC No. 127. Kansas Power 
& Light Co. indicates that Addendum 
No. 1 is an extension of the term of 
agreement to 25 years from October 
27, 1977, from the original term of 25 
years from January 18,1972.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with the Commission’s rules of prac
tice and procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before February 21, 
1978. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make protestants par
ties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. P lumb, 
Secretary.

IFR Doc. 78-3772 Filed 2-9-78; 8:45 am]

[6740-02]
[Docket No. E-9104]

NEVADA POWER CO.
Notice of supplemental Filing

F ebruary 3,1978.
Take notice that Nevada Power Co. 

(Nevada) on December 23, 1977, ten
dered for filing a supplement to Neva
da’s filing of September 22, 1977. Said 
supplemental filing makes an addition 
to the fuel adjustment clause language 
of Nevada’s FPC Rate Schedule No. 2, 
as filed on September 22, 1977.

Any person desiring to be heard or 
to protest said filing should file a pro
test with the Federal Energy Regula
tory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, in 
accordance with the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8, 1.10). All such protests 
should be filed on or before February
24,1978. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but
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will not serve to make protestants par
ties to the proceeding. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth P. Plumb, 
Secretary.

[PR Doc. 78-3773 Piled 2-9-78; 8:45 am]

[6740-02]
[Docket No. EL78-7]

POTOMAC ELECTRIC POWER CO.
Notice of Application

F ebruary 3, 1978.
Take notice that Potomac Electric 

Power Co. (Pepco) on January 24, 
1978, tendered for filing, pursuant to 
section 203(a) of the Federal Power 
Act, an application for authorization 
of the sale by Pepco, and the purchase 
by Southern Maryland Electric Coop
erative, of certain real estate and a 
transmission line located thereon.

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s Rules of Practice and Proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before February 28,-1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-3774 Filed 2-9-78; 8:45 am]

[6740-02]
[Docket No. ER78-67]

PUBLIC SERVICE CO. OF OKLAHOMA
Informal Conference and Extension of Time 

F ebruary 3,1978.
On January 9, 1978, Public Service 

Co. of Oklahoma (PSCO) filed a 
motion requesting an informal confer
ence with the Commission Staff to de
termine the appropriate cost support 
which should be filed in the above- 
captioned docket pursuant to the 
Commission’s order of November 30, 
1977, in Docket Nos. ER77-422, ER78- 
20 and ER 78-49. The Motion states 
that the Intervenor Municipalities 
join in the request for a conference.

Upon consideration, notice is hereby 
given that an informal conference will 
be held at the Federal Energy Regula

tory Commission, 825 North Capitol 
Street, Washington, D.C. at 10 a.m. on 
February 15, 1978. In consideration of 
the motion and conference, the date 
for the required filing is hereby ex
tended to and including March 1, 1978, 
on or before which date PSCO shall 
file the rates and cost support re
quired by the November 30, 1977, 
order.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-3775 Filed 2-9-78; 8:45 am]

[3128-01]

International Affairs

VOLUNTARY AGREEMENT AND PLAN OF
ACTION TO IMPLEMENT THE INTERNATION
AL ENERGY PROGRAM

Meeting

In accordance with section 
252(c)(l)(A)(i) of the Energy Policy 
and Conservation Act (Pub. L. 94-163), 
notice is hereby provided of the fol
lowing meeting:

A meeting of the Industry Advisory 
Board (LAB) to the International 
Energy Agency (IEA) will be held on 
February 16 and 17, 1978, at the head
quarters of the -IEA, 2 Rue Andre 
Pascal, Paris 16, Francë, beginning at 
10:45 a.m. on February 16. The pur
pose of this meeting of the IAB is to 
permit attendance by representatives 
of the IAB at a meeting of the IEA 
Standing Group on Emergency Ques
tions (SEQ) which is being held on 
February 16 and to permit representa
tives of the IAB to meet on February 
17 with representatives of the IEA 
Secretariat and representatives of the 
Directorate-General for Energy of the 
Commission of the European commu
nities to discuss the develdpment of 
EEC emergency measures and the re
lationship between such measures and 
the IEA emergency sharing system.

The agenda for the meeting of the 
SEQ on February 16, and participation 
of the representatives of the IAB at 
that meeting, is under the control of 
the SEQi It is expected that the fol
lowing draft agenda will be followed at 
the meeting of the SEQ on February 
16 and that representatives of the IAB 
will be invited to join that meeting 
during discussion of items 4 through 
10 of the agenda, or such other items 
as may be determined by the SEQ.

1. Approval of draft agenda.
2. Summary Record of the Nine

teenth Meeting.
3. Quarterly Oil Forecast 4Q77- 

3Q78.
4. Special Section of the Information 

System:
(a) Current Issues of Quarterly Oil 

Statistics (up to 3Q77) and Base 
Period Final Consumption (BPFC) 
(4Q76-3Q77);

(b) Meeting of N.W. European data 
experts on intra-IEA import/export 
imbalances (oral statement by the Sec
retariat);

(c) Procedure to adjust Base Period 
Final Consumption during an emer
gency;

(d) Base Period Final Consumption 
(BPFC) (3Q76-2Q77) for the second 
Allocation Systems Test (AST-2).

5. Spring 1978 Allocation Systems 
Test:

(a) National Emergency Sharing Or
ganization (NESO) contacts;

(b) NESO briefing meetings- 
agenda;

(c) Final Systems Test Guide;
(d) Sequence of events and timeta- 

bles/deadlines;
(e) NESO activities vis-a-vis nonre

porting companies;
(f) Demand restraint, stock draw

down and product balancing;
(g) Standing Group on Emergency 

Questions (SEQ) Emergency Group;
(h) AST-2 Press Release.
6. EEC matters:
(a) EEC clearance for industry par

ticipation in NESOs in AST-2;
(b) Presentation of development of 

EEC emergency measures to date.
7. National Emergency Sharing Or

ganizations:
(a) Presentation by the U.S. delega

tion;
(b) Presentation by the German del

egation.
8. Emergency Management Manual:
(a) Report by the Chairman on Jan

uary 19th Governing Board meeting;
(b) Issue of new Manuals (oral state

ment by the Secretariat).
9. Future meeting dates
10. Any other business.
The agenda for the portion of the 

meeting of the IAB on February 17th 
is set out below.

Discussion of the developm ent of 
EEC emergency measures and the re
lationship between such measures and 
the IEA emergency sharing system .

As provided in section 
252(c)(l)(A)(ii) of the Energy Policy 
and Conservation Act, this meeting 
will not be open to the publiG. As pro
vided by section 209.32 of DOE regula
tions, IEP requirements and unantici
pated procedural delays in processing 
this notice require the usual 7 day 
notice period to be shortened.

Issued in Washington, D.C., Febru
ary 6, 1978.

W il l ia m  P. D a v is , 
Deputy Director of Administra

tion, Department of Energy-
[FR Doc. 78-3794 Filed 2-9-78; 8:45 ami
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[6560-01]
ENVIRONMENTAL PROTECTION 

AGENCY
[FRL 853-3]

COMMENTS ON ENVIRONMENTAL IMPACT
STATEMENTS AND OTHER ACTIONS IM
PACTING THE ENVIRONMENT
Pursuant to the requirements of sec

tion 102(2)(C) of the National Envi
ronmental Policy Act of 1969, and sec
tion 309 of the Clean Air Act, as 
amended, the Environmental Protec
tion Agency (EPA) has reviewed and 
commented in writing on Federal 
agency actions impacting the environ
ment contained in the following ap
pendices during the period of Septem
ber 1,1977, and September 30,1977.

Appendix I contains a listing of 
draft environmental impact state
ments reviewed and commented upon 
in writing during this review period. 
The list includes the Federal agency 
responsible for the statement, the 
number and title of the statement, the 
classification of the nature of EPA’s 
comments as defined in appendix II, 
and the EPA source for copies of the 
comments as set forth in appendix VI.

Appendix II contains the definitions 
of the classifications of EPA’s com
ments on the draft environmental 
impact statements as set forth in ap
pendix I.

Appendix III contains a listing of 
final environmental impact statements 
reviewed and commented upon in writ
ing during this review period. The list
ing includes the Federal agency re
sponsible for the statement, the 
number and title of the statement, a 
summary of the nature of EPA’s com
ments, and the EPA source for copies 
of the comments as set forth in appen
dix VI.

Appendix IV contains a listing of 
final environmental impact statements 
reviewed but not commented upon by 
EPA during this review period. The 
fisting includes the Federal agency re
sponsible for the statement, the 
number and title of the statement, 
and the source of the EPA review as 
set forth in appendix VI.

Appendix V contains a listing of pro
posed Federal agency regulations, leg
islation proposed by Federal agencies, 
and any other proposed actions re
viewed and commented upon in writ
ing pursuant to section 309(a) of the 
Clean Air Act, as amended, during the 
referenced reviewing period. The list
ing includes the Federal agency re- 
sponsible for the proposed action, the 
title of the action, a summary of the 
nature of EPA’s comments, and the 
source for copies of the comments as 
set forth in appendix VI.

Appendix VI contains a listing of the 
names and addresses of the sources of 
"PA reviews and comments listed in 
appendices I, in, iv, and V.

Copies of the EPA manual setting 
forth the policies and procedures for 
EPA’s review of agency actions may be 
obtained by writing the Public Infor
mation Reference Unit, Environmen
tal Protection Agency, Room 2922, 
Waterside Mall SW., Washington, D.C. 
20460, telephone 202-755-2808. Copies 
of the draft and final environmental

Append ix  I

impact statements referenced herein 
are available from the originating Fed
eral department or agency.

Dated: January 30, 1978.

P eter L. Cook, 
Acting Director, 
Federal Activities.

.—Draft environmental impact statements for which comments were issued 
between Sept 1, 1977 and Sept 30,1977

Identifying No. Title
General nature of 

comments
Source for 
copies of 

comments

Coprs of Engineers

DS-COE-A32498-MS... m Gulfort Harbor, Channel Deepening and 
Navigation, Harrison County, Miss.

ER2 E

DS-COE-D36025-PA... Flood Control Improvements, South Harris- 
burg. Pa..

LOI D

D-COE-F39004-MN.... Lake Rebecca Recreational Development, 
Fish and Wildlife Enhancement, Minn.

L02 F

D-COE-G32025-TX.... m Channel Improvements for Navigation, 
Brazos Island Harbor, Tex.

ER2 G

D-COE-K36021-CA.... .. Marysville Lake, Yuba River, Sutter and 3 J
Nevada Counties, Calif.

Department of Agriculture

D-AFS-B61008-NH........ WatervUle Planning Unit, White Mountain 
National Forest, N. H.

L02 B

D-AFS-G65026-00...... .... Timber Management Plan, Quachita Nation- 
al Forest, Arkansas and Oklahoma.

LOI G

D-AFS-J61017-MT........ Great Bear Wilderness Proposal, Flathead 
and Lewis and Clark National Forests, 
Mont.

LOI I

D-AFS-L61093-WA........ Bear Planning Unit, Land Management 
Plan, Gifford Pinchot National Forest, . 
Skamania County, Wash. (USDA-FS-R6- 
DES (ADM) 77-1).

LOI K

D-REA-L07001-OR........ Boardman Coal Plant, 550 MW Coalfired, 
Steam Electric Generating Station Pacific 
Northwest Generating Co. Morrow 
County, Oreg. (USDA-REA-EIS (ADM) 
77-4D).

ER2 K

D-SCS-E36045-TN.... . .. Pine Creek Watershed project, Scott 
County, Temi. (USDA-SCS-EIS-WS 
(ADM)-l-D-TN).

L02 E

D-SCS-F36051-WI.... .... Tri-Creek Watershed, Monroe County, W is... L02 F

Department of Defense

D-USN-E11006-GA...... Preferred Alternative Location for a Fleet ER2 E
Ballistic Missile (FBM) Submarine Sup
port Base, Kings Bay, Ga.

Department of Interior

D-BLM- J35003-CO.....
D-IBR-G39003-00.......

.. Proposed Foothills Project, Colo.....................

.. Pecos River Basin Water Salvage Project, 
New Mexico and Texas.

ER2
LOI

I
G

Department of Transportation

D-CGD-E50003-KY... ... Johns Creek Railway Line Bridge, Levisa 
Fork of the Big Sandy River, Pike County, 
Ky.

LOI E

D-FHW-B40027-NH...... NH-101 Relocation, Candia to Raymond, 
Rockingham County, N. H.

L02 B

D-FHW-E40115-AL.... ... AL-35, Rainsville to Fort Payne, Dekalb 
County, Ala. (FHWA-ALA-EIS-77-0 ID).

LOI E

D-FHW-E40116-AL....... University Blvd., Mobile County, Ala. 
(FHW A- ALA-EIS-77-02D).

LOI E

D-FHW-E40117-TN.... ... TN-153, Hixson Pike to Hamill Rd., Hamil- 
ton County, Term. (FHWA-TN-EIS-77-01).

LOI E

D-FHW-E40118-KY...... Louisa and Catlettsburg Rd., Appalachian 
Development Corridor B, U.S. 23, Boyd 
County, Ky., (FHWA-KY-EIS-77-01-DS).

L02 E

D-FHW-F40098-MN... ... 24th Ave. to Mississippi River Bridge, 1-494. 
Hennepin and Dakota Counties, Minn..

ER2 F

D-FHW-L40054-WA... ... WA-509, Pacific Ave. Interchange to port of 
Tacoma Rd., Tacoma, Kitsap County, 
Wash. (FHWA-WA-EIS-77-03-D).

ER2 K
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Append ix  1.—Draft environmental impact statements for which comments were issued 
between Sept. 1, 1977 and Sept. 30, 1977 —Continued

Appe n d ix  II.—D e fin it io n s  of Codes for 
the G eneral N ature of E P A  Comments

General nature of Source for 
Identifying No. Title comments copies of

comments

Federal Energy Administration

DS-FEA-F09001-IN .......Naptha Allocation and Synthetic Natural ER2 F
Gas Production, Marion County, Ind..

DS-FEA-G03006-TX Strategic Petroleum Reserve, Bryan Mound L02 G
Salt Dome, Brazoria County, Tex.

Energy Research and Development Administration

D-ERD-A00132-WA...... High Flux Neutron Source Facility (HFNS) L02 K
Hanford Reservation, Richland, Wash.

Federal Power Commission

D-FPC-L08028-AK........ Soloman Gulch Project No. 2742, Alaska.......  L02 K

D-HUD-D40053-VA.. 

D-HUD-E28022-AL.. 

D-HUD-E39001-NC.. 

D-HUD-G85056-TX. 

D-HUD-G85057-TX. 

D-HUD-G85058-TX. 

D-HUD-G85059-TX. 

D-HUD-G85060-NM 

D-HÜD-G85061-NM 

D-HÜD-H85000-NB. 

D-HUD-J24001-CO..

Department of Housing and Urban Development

. Graham Rd. Extension and Widening, Pe- 
tersburg, Va.

L02 D

. Rural Water System Improvements, Bullock 
County, Ala.

ER2 E

. Big Ditch, Southern Side, (CDBG) High 
Point, N. C.

LOI E

. Country Colony Subdivision, Montgomery 
County, Tex.

L02 G

. Camden Park Subdivision, Harris County, 
Tex.

L02 G

. North Spring Subdivision, Harris County, 
Tex.

L02 G

. Greensbrook and Kings Lake Forest Subdivi- 
sion, Harris County, Tex.

L02 G

. Heritage Hills Subdivision, Albuquerque, 
Bernalillo County, N. Mex.

L02 G

* Taylor Ranch Planned Community, Bema- 
lillo County, N. Mex.

LO 2 G

,. The Highlands North Subdivision, Lincoln, 
Lancaster County, Nebr.

ER2 H

,. Sloan Lake Sanitary Sewer Improvements, 
Denver, Colo.

LOI I

National Capital Planning Commission

D-NCP-D61005-DC....... Location and Program, Washington D.C. ER1 D
Civic Center and Related Modifications to 
the Urban Renewal and Comprehensive 
Plans, Washington D.C.

Department of Commerce

D-NOA-C90001-VI......... Virgin Islands Coastal Zone Management L02 C
Program.

ENVIRONMENTAL IMPACT OF THE ACTION

LO—Lack of Objection
EPA has no objections to the proposed 

action as described in the draft impact 
statement; or suggests only minor changes 
in the proposed action.

ER—Environmental Reservations
EPA has reservations concerning the envi

ronmental effects of certain aspects of the 
proposed action. EPA believes that further 
study of suggested alternatives or modifica
tions is required and has asked the originat
ing Federal agency to reassess these im
pacts.

EU—Environmentally Unsatisfactory
EPA believes that the proposed action is 

unsatisfactory because of its potentially 
harmful effect on the environment. Fur
thermore, the Agency believes that the po
tential safeguards which might be utilized 
may not adequately protect the environ
ment from hazards arising from this action. 
The Agency recommends that alternatives 
to the action be analyzed further (including 
the possibility of no action at all).

ADEQUACY OF THE IMPACT STATEMENT

Category 1—Adequate
The draft impact statement adequately 

sets forth the environmental impact of the 
proposed project or action as well as alter
natives reasonably available to the project 
or action.

Category 2—Insufficient Information
EPA believes that the draft impact state

ment does not contain sufficient informa
tion to assess fully the environmental 
impact of the proposed project or action. 
However, from the information submitted, 
the Agency is able to make a preliminary 
determination of the impact on the environ
ment. EPA has requested that the origina
tor provide the information that was not in
cluded in the draft statement.

Category 3—Inadequate
EPA believes that the draft impact state

ment does not adequately assess the envi
ronmental impact of the proposed project 
or action, or that the statement inadequate
ly analyzes reasonable available alterna
tives. The Agency has requested more infor
mation and analysis concerning the Poten
tial environmental hazards and has asked 
that substantial revision be made to the 
impact statement.

I
I
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Appe n d ix  III .--F in a l e n v iro n m e n ta l im p a c t s ta te m e n ts  f o r  w h ich  co m m en ts  w ere  issu ed  betw een  S e p t  1 a n d  S e p t  3 0 ,1 9 7 7

Identifying No.
Source for

t-ififi General nature of comments copies of 
l lu e  comments

CORPS OF ENGINEERS

PS-COE-A35118-MN......... Duluth-Superior Harbor. Operation and EPA’s concerns were adequately addressed in the final EIS......................... P
Maintenance Diked Disposal Facility,

P-COE-P36023-MN........... Wtaoma?°F7ood Control Project and Wa- Generally. EPA’s concerns were adequately addressed in the final EIS. F  
terfront Development, Minnesota. However, EPA continues to be concerned with the impact of truck

noise along Pelzer St. _ ^  ^  , ,̂To w
P-COE-F36041-OH„.......... Muskingum River, Basin Flood Control EPA s comments were adequately addressed in the final EIS «•.•••••••••••••••••••

System, Holmes and Richland Counties,

P-COE F36045 W I............
Ohio. . p  

Du Chien, Crawford County, Wis. . . .  . . „ Ta T
PS-COE-J36007 CO.......... field Dam to Denver, Arapahoe County, However, EPA made several comments regarding the responses the 

Colo. Corps made to EPA’s draft comments.

DEPARTMENT OF AGRICULTURE

P-APS-K65017-00.............. Alpine Planning Unit, Toiyabe National EPA’s concerns were adequately addressed in the final EIS............. ........... **
Forest, Nev. and Calif.  ̂ K

P-APS-L67003 AK.............
m il prospect, Tongass National Forest, 
Alaska, (USDA-FS-R10-FES (ADM) 77-

P-SCS-C36023 NJ.... .........
04). c  

Coimty, N.J.

DEPARTMENT OF COMMERCE

P-NOA K86001-CA______
Program, Calif.

' DEPARTMENT OF TRANSPORTATION

F-CGD-F50001-WI...........
F

P-PHW-B40018-NH.........
Waupaca County, Wis. . , ___ _ _,TO R

NH-9 Sullivan Nelson and Stoddard, Generally, EPA’s concerns were adequately addressed in the final EIS. »  
Cheshire County, N.H. However, EPA made several comments to assist FHWA s preparation

of future EIS’s. ^  ^  ̂ n
P-PHW-C40026-NY.......... Sprain Brook Parkway, Westchester Generally, EPA's concerns were adequately addressed in the final EIS. C 

County, N.Y. However, supplementary data was provided on the analysis for hydro
carbon emissions.  ̂  ̂ n

P-PHW-C40029-NJ.......... Ocean Blvd Morris to Ocean Ave., Long EPA’s concerns were adequately addressed in the final EIS...... - ................ c

F-FHW-D40018-PA..........
Branch, Monmouth County, N.J. r . . .  „  ^

LR 1036 and LR 1013, Tioga Coimty, Pa.....  EPA’s concerns were adequately addressed in the final EIS. EPA aia re- u
quest that data supporting water quality statements made in the final
EIS be supplied at the sec. 404 permit application review stage. m

F-PHW-E40119-TN......... South Knoxville Blvd., U.S. 441, Chapman EPA’s concerns were adequately addressed in the final EIS.........................  ̂ K
Highway, Knoxville to TN-158, Knox 
County, Tenn (FHWA TN-EIS-75-2-F).
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A p p e n d i x  III.—Final environmental impact statements for which comments were issued between Sept. 1 and Sept. 30, 1977— Cont'd

Identifying No. Title General nature of comments
Source for 
copies of 

comments

DEPARTMENT OF TRANSPORTATION

F-FHW-F40063-MN..............  MN-43, Winoma County, Minn................

F-FHW-F40065-MN_______  I-35E, MN-35 to MN-110, Dakota County,
Minn.

F-FHW-H40046-KS__ _____ U.S. 36 Location Study, Brown and Doni
phan Counties, Kans.

F-FHW-K40042-NV............... East Leg, U.S. 95 Expressway and 1-515
* Spur, Clark Comity, Nev.

Generally, EPA’s concerns were adequately addressed in the final EIS. 
However, EPA expressed its concerns for the potential impacts upon 
water quality due to stream modification. Furthermore, EPA request
ed that the necessity for stream modification be looked into prior to 
construction.

EPA’s concerns were adequately addressed in the final EIS. However, 
EPA has recommended the A2 alternative be selected through Black- 
hawk Lake. This route would minimize the impact upon the lake and 
associated wetlands.

Generally, EPA’s concerns were adequately addressed in the final EIS. 
However, EPA requested a chemical analysis of the Missouri River 
bottom sediments prior to a decision to dredge the waterway to obtain 
roadway fill. The analysis is needed to determine the effects of dredg
ing on the Missouri River ecosystem and whether the water quality of 
the return flows should be monitored. EPA also requested more con
sideration be given to obtaining borrow material from inland sites.

Generally, EPA’s concerns were adequately addressed in the final EIS. 
However, EPA reiterated comments previously made on the draft EIS 
regarding increased emissions and secondary impacts.

P

P

H

J

FEDERAL POWER COMMISSION

F-FPC-G03009-TX................  Matagorda Bay Project, T ex .......................... EPA’s review of the final EIS indicated the FPC was unresponsive to O
comments made on the draft EIS. EPA recommended the FPC prepare 
a supplemental statement fulfilling the requirements to adequately re
spond to draft comments.

GENERAL SERVICES ADMINISTRATION

F-GSA-J81003-UT.,___ .......  Bureau of Mines Metallurgy Research EPA’s concerns were adequately addressed in the final EIS. However,
Center, Salt Lake City, Utah. EPA encouraged GSA to take advantage of Utah’s climate and design

the building to utilize solar energy.

I

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Downtown West Conservation Project, Generally, EPA’s concerns were adequately addressed in the final EIS. D
Norfolk, Va. However, EPA did recommend that further study of potential air qual

ity impacts be undertaken prior to the closing of Duke St. to through 
traffic.

Sangaree, a Planned Community, Berkeley EPA’s concerns were adequately addressed in the final EIS........................  E
County, S.C.

Oak Park Towers, Oak Park, Cook County, EPA’s concerns were adequately addressed in the final EIS........................  FHi.
South Park Neighborhood Program, Santa do...... ........................................................................ ......................................... J

Rosa, Calif.

INTERSTATE COMMERCE COMMISSION

F-ICC-F53003-WI............. ..... Chicago and Northwestern Transportation do........................................................................................................................
Cos., Ashland County, Wis., Docket No.
AB-18, Sub-No. 21, AB-31, Sub No. 5.

P

A ppend ix  TV.—Final environmental impact statements which were reviewed and not commented on between Sept 1 and Sept 30,1977

Identifying No. Title Source of 
review

CORPS OF ENGINEERS

F-COE-G34022-TX..........
---------------------------------------------------------------------------------- r------ .----------------------------- --------------------------------------- 0

and Angelina Rivers Basin.

DEPARTMENT OF AGRICULTURE

F-HUD-D85010-VA,

F-HTJD-E85023-SC.. 

F-HUD-F85014-IL... 

F-HUD-K89020-CA.

F-AFS-E65017-SC.................. 10-yr Management Plan, Francis Marion National Forest, Berkeley and Charleston Counties, S.C...................................  !"
F-AFS-G65021-NM................ Algecide Treatment, Snow and Quemado Lakes, Gila National Forest, Catron County, N. M ex.................... . G
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A p p e n d i x  III .—Final environmental impact statements for which comments were issued between Sept. 1 and Sept. 30, 1977 c o n t 'd

Identifying No. Title General nature of comments
Source for 
copies of 

comments

DEPARTMENT OF AGRICULTURE-COntinued

F-AFS-J40027-MT.................  Buck Creek and Yellow Müles Special Use Road Permit to Burlington Northern, Inc., Gallatin National Forest, Mont I
F-AFS-L61043-ID................... Land Management Plan, Smith Creek Planning Unit, Kaniksu National Forest, Boundary County, Idaho (USDA-FS- * K

Rl-(04)-FES(ADM)76-2).
F-AFS-L61084-ID................... Land Management Plan, Lowell Planning Unit, Clearwater National Forest, Idaho County, Idaho (USDA-FS-R1- K

FES-ADM).
F-SCS-D36024-DE................  Marshghope Creek Drainage and Flood Control Project, Delaware and Maryland ...............................................  D
F-SCS-E36043-AL  ......  Dynne Creek Watershed, Cleburne County, Ala........................    ......... ................................................... . E

DEPARTMENT OF DEFENSE

F-UAF-E10001-FL..... ............ Joint Readiness Exercise “Bold Eagle 78” Eglin AFB Test Range Complex, Santa Rosa, Okaloosa and Walton Coun- E
ties, Fla.

F-USN-E60003-FL..... ............ Air Installation Compatible Use Zone (AICUZ) Restrictive Easement Fee Title Acquisition, Naval Air Station, Cecil E
Field/OLF Whitehouse, Fla.

DEPARTMENT OF INTERIOR

F-BIM-A08032-00... 
F-BPA-L08024-WA. 
F-IBR-GO701O-NM 
F-IBR-L36052-WA.

500 kV Transmission Line, Midpoint, Idaho to Meford, Oreg., Pacific Power and Light Co. (FES 77-30). 
Electrical Service to the Northwest Alloys Magnesium Plant, Stevens County, Wash. (DES 77-7)............
San Juan Powerplant, Expansion, San Juan County, N. M ex..........................................................................
Esquatzel Coulee Wasteway, Columbia Basin Project, Franklin County, Wash. (FES-30).;........................

DEPARTMENT OF TRANSPORTATION

F-FHW-E40085-NC.. 
F-FHW-E40090-KY. 
F-FHW-E40094-AL.. 
F-FHW-E40101-MS.. 
F-UMT-BÖ4001-MA.

Freman Mill Rd., Meadowview Randleman Rd., Greensboro, Guilford County, N.C. (FHWA-NC-EIS-76-06-F).
U.S. 127 and KY-151, Alton Bypass, Anderson and Franklin Counties, Ky. (FHWA-KY-EIS-75-09-F)................
U.S. 280, Business 280 and U.S. 431, Phénix City, Russell County, Ala. (FHWA-AL-EIS-71-21-FS-1)..... ..............
Bailey Ave. to Illinois Central Gulf RR. Overpass, Jackson, Hines County, Miss. (FHWA-MS-EIS-77-01-D )......'.
Red Line Extension, Harvard Sq. to Arlington Heights, Boston, Suffolk County, Mass............................................

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

F-HUD-G24006-AR.
F-HUD-G85032-TX
F-HUD-G85033-TX
F-HUD-G85038-TX
F-HUD-G85039-TX
F-HUD-G85043-TX

Water Construction Program, City of Mena, Polk County, Ark.......
Pebble Hills Addition, Leavell Development, El Paso County, T ex .
Golf Resort Joint Venture, El Paso County, T ex............... ...............
Candleridge/Southridge Community, Tarrant County, Tex............
Parkway Forest Subdivision, Harris County, TeX...............................
Summerfields Com m unity, Tarrant County, T ex ..;......... .................

Appendix V.—Regulations, legislation and other Federal agency actions for which comments were issued between Sept 1 and Sept 30, 1977

Source for
Identifying No. * Title General nature of comments copies of

comments

DEPARTMENT OF AGRICULTURE

A-SCS-A39124-00........... ......... Channel Modifications Guidelines................ EPA offered several comments on the proposed guidelines in order to
strengthen the environmental aspects.

A,

DEPARTMENT OF INTERIOR

A-BIM-A02093-AK...... . Beaufort Sea Outer Continental Shelf EPA recommended that BLM conduct a full environmental analysis of A
(OCS) (Sale No. 50), Off the Northern the potential impacts of causeway construction and the alternatives 
Coast of Alaska, Call for Nominations. there to prior to any decision on whether to proceed with the proposed

lease sale.

DEPARTMENT OF TRANSPORTATION

R-CGD-A52120-00..... ........ 33 CFR Pt. 157, Tank Vessels Carrying Oil EPA believes the potential impact of the proposed regulations on air
in Trade, Protection of Marine Environ- quality should be analyzed and suggested preparing an environmental 
ment, 33 CFR Pt. 157, Improved Emer- impact statement as a tool for this analysis, 
gency Steering Standards.

A

FEDERAL REGISTER, VOL. 43, NO. 29—FRIDAY, FEBRUARY 10, 1978



5884 NOTICES

A p p e n d i x  VI

SOURCES FOR COPIES OF EPA COMMENTS

A. Public Information Reference Unit (PM- 
213), Environmental Protection Agency, 
Room 922, Waterside Mall SW., Washing
ton, D.C. 20460.

B. Director of Public Affairs, Region 1, En
vironmental Protection Agency, John P. 
Kennedy Federal Building, Boston, Mass. 
02203.

C. Director of Public Affairs, Region 2, En
vironmental Protection Agency, 26 Feder
al Plaza, New York, N.Y. 10007.

D. Director of Public Affairs, Region 3, En
vironmental Protection Agency, Curtis 
Building, 6th and Walnut Streets, -Phila
delphia, Pa. 19106.

E. Director of Public Affairs, Region 4, En
vironmental Protection agency, 345 Court- 
land Street NE., Atlanta, Ga. 30308.

F. Director of Public Affairs, Region 5, En
vironmental Protection Agency, 230 South 
Dearborn Street, Chicago, 111. 60604.

G. Director of Public Affairs, Region 6, En
vironmental Protection Agency, 1201 Elm 
Street, Dallas, Tex. 75270.

H. Director of Public Affairs, Region 7, En
vironmental Protection Agency, 1735 Bal
timore Street, Kansas City, Mo. 64108.

I. Director of Public Affairs, Region 8, Envi
ronmental Protection Agency, 1860 Lin
coln Street, Denver, Colo. 80203.

J. Director of Public Affairs, Region 9, Envi
ronmental Protection Agency, 215 Free- 
mont Street, San Francisco, Calif. 94108.

K. Director of Public Affairs, Region 10, En
vironmental Protection Agency, 1200 
Sixth Avenue, Seattle, Wash. 98101.
[FR Doc. 78-3481 filed 2-9-78; 8:45 am]

[6560-01]

PHOTOCHEMICAL OXIDANTS AND RELATED 
ORGANICS 

L
Availability of Second Draft of External 

Review Draft of Air Quality Criteria
On February 10, 1978, the second 

draft of the external review draft of 
“Air Quality Criteria for Photochemi
cal Oxidants and Related Organics” 
will be available from the Criteria and 
Special Studies Office, Health Effects 
Research Laboratory, U.S. Environ
mental Protection Agency, Research 
Triangle Park, N.C. 27711, telephone 
No. 919-549-8411, ext. 2266 or 2267.

Dated: February 6,1978.
D . S. B a r t h ,

Acting Assistant Administrator 
for Research and Development.

[FR Doc. 78-3840 Filed 2-9-78; 8:45 am]

[6560-01]
[FRL 853-8; OPP-180171]

STATES OF CALIFORNIA AND UTAH
Issuance of Specific Exemptions To Use BAAM 

(Am itraz) To Control Pear Psylla
The Environmental Protection 

« Agency (EPA) has granted specific ex- 
* eruptions to the California Depart

ment of Food and Agriculture and the 
Utah Department of Agriculture 
(hereafter referred to as “California” 
and “Utah” respectively) to use 
BAAM1 for the control of Pear Psylla 
on pears grown commercially in those 
two States. There were two separate 
specific exemptions issued; this notice 
will discuss both, pointing out similari
ties and differences. These exemptions 
were granted in accordance with, and 
are subject to, the provisions of 40 
CFR Part 166, which prescribes re
quirements fôr exemption of Federal 
and State agencies for use of pesti
cides under emergency conditions.

This notice contains a summary of 
certain information required by regu
lation to be included in the notice. For 
more detailed information, interested 
parties are referred to the applications 
on file with the Registration Division 
(WH-567), Office of Pesticide Pro
grams, EPA, 401 M Street SW., Room 
E-315, Washington, D.C. 20460.

Earlier in 1977, EPA approved issu
ance of specific exemptions to Wash
ington State and Oregon to use BAAM 
to control pear psylla on commercial 
pears; notice of this action was pub
lished in the F ed era l  R e g is t e r  on 
July 21, 1977 (42 FR 37437). Subse
quently, two additional States, Califor
nia and Utah, requested approval to 
use, under the provisions of specific 
exemptions, a portion of this insecti
cide previously authorized in order to 
control^populations of the pear psylla 
in their pear-growing areas. Pear 
psylla (Psylla pyricola) appears to be 
one of the most serious and difficult to 
control pests on pears in the North
west. A description of the pest was 
published as part of the July 21, 1977, 
notice; California and Utah apparently 
faced the same potential problems as 
did Washington State and Oregon.

At the present time, there are ten 
(10) available insecticides registered 
for use in the Northwest for the com 
troLof pear psylla. Four of these are 
organophosphates and when used by 
themselves or in combination with 
other insecticides are providing little 
economic control of this pest. There

‘contains 19.8 percent N'-(2,4-dimethyl- 
phenyl)-N-[[(2,4-dimethylphenyl) imino] 
methyl]-N-methylmenthanimidamide, 
which has the common name Amitraz.
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appear to be only three pesticides 
which provide some control during the 
growing season in California and 
Utah—Endosulfan, and Dithane M-45 
and volck oil. Endosulfan is effective 
against the early nymphal stages; 
however, due to the overlays of gen
erations of this pest, economic control 
of the pest is not achieved by this in
secticide during the summer. Dithane 
M-45, an ethylene bisdithiocarbamate,, 
is also only effective against early 
nymphs. Therefore, the main problem 
is the present unavailability of an ef
fective insecticide that would control 
the pear psylla during the summer 
growing season. Chlordimeform, re
cently withdrawn from the market by 
its producers, has been effective for 
control of this pest during the summer 
season; however, while Chlordimeform 
is still registered for this use, it is not 
expected to be available to pear grow
ers this year.

In California, the counties of Men
docino and Lake were at first the only 
counties in serious need of BAAM 
(representing a# total of 14,000 acres), 
although specific orchards in other 
counties were potential problem areas 
as well; permission was requested to 
treat these areas where an emergency 
condition was found to exist based on 
the written recommendation of autho
rized county personnel. In Utah, the 
total acreage designated for treatment 
was 704, with a similar request that 
additional acreage should be treated 
upon establishment of an emergency 
condition.

In terms of possible adverse effects 
on man and the environment, issuance 
of exemptions to use BAAM in Califor
nia and Utah does not appear to con
stitute an additional risk to the public. 
As also stated in the notice published 
on July 21, 1977, the EPA is currently 
investigating BAAM as a potential on
cogen (see F edera l  R e g is t e r  of April 
6, 1977 (42 FR 18299)). The original 
risk assessment by the Carcinogenic 
Assessment Group (CAG) relating to 
the problems in Washington State and 
Oregon (42 FR 37438) was based on
200,000 pounds active ingredient Ami
traz; to date, thè total quantity of 
BAAM (Amitraz) available in the 
United States is 82,500 pounds active 
ingredient. Thus, the overall risk 
should be less.

After reviewing the applications and 
other available information, EPA de
termined that: (a) Pest outbreaks of 
pear psylla have occurred or are likely 
to occur; (b) there is no pesticide pres
ently registered and available for use 
to effectively control the pear psylla 
in California and Utah; (c) significant 
economic problems may result if the

10, 1978
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pest is not controlled; and (d) the time 
available for action to mitigate the 
problems posed is insufficient for a 
pesticide to be registered for this use. 
The Administrator has weighed the 
risks and benefits of this use of BAAM 
on pears in relation to both economics 
and the hazard to man. Accordingly, 
California and Utah have been grant
ed specific exemptions to use the pes
ticide noted above. The Utah specific 
exemption terminated on August 30, 
1977; however, the California specific 
exemption was amended twice and will 
terminate on January 31,1978.

The amendments to the California 
exemption and the additional condi
tions pertaining to both exemptions 
are discussed below.

Utah

The Utah specific exemption to use 
BAAM to control pear psylla was sub
ject to the following conditions:

1. The Upjohn product BAAM, 
which contains 1.5 pounds Amitraz per 
gallon, was used;

2. The dosage rate was 3 to 4 quarts 
of product (1 to 1.5 pounds active in
gredient) per acre;

3. Applications were to be made by 
ground application only (airblast 
sprayers or handgun);

4. Only State-certified commercial or 
private applicators were to apply this 
pesticide. Special emphasis was to be 
placed on the potential hazard of this 
pesticide to humans;

5. The use of BAAM was authorized 
only when an emergency condition 
was found to exist. The criteria to be 
used in making this determination 
were as follows: (1) The judicious use 
of currently registered pesticides for 
pear psylla are not providing adequate 
control of this pest and (2) in a par
ticular orchard, a majority of the trees 
sampled have 10 percent or more of 
the shoots in the scaffolding infested 
with nymphs of the pear psylla. For 
each orchard, a minimum of 10 trees 
were to be sampled;

6. Only State-licensed pest control 
consultants were authorized to deter
g e  when an emergency condition 
exists (using the criteria above). Deter
minations were to be made on an or
chard-by-orchard basis. Upon a deter
mination that an emergency condition 
was present, as defined by fulfilling 
the criteria above, the consultant was 
to sign a State-approved form which 
authorized the grower to purchase 
BAAM. This form was to include the 
name of the grower, number of acres 
to be treated, amount of BAAM autho
rized to be purchased, and the dosage

rate to be applied (1 to 1.5 pounds A.I. 
per acre);

7. Up to 704 acres of pears could be 
treated. Two applications were autho
rized. If a third treatment was neces
sary, the EPA Regional office was to 
approve it before application was 
made;

8. Pesticide dealers were not to be al
lowed to sell BAAM to any grower or 
applicator unless the signed authoriza
tion was presented;

9. Pesticide distributors were respon
sible for keeping accurate records of 
the amount of BAAM received from 
Upjohn and the amounts which were 
sold to dealers. Dealers were also to 
maintain accurate records of the 
amounts of BAAM received and sold;

10. Agricultural workers were not to 
reenter any orchard sprayed with 
BAAM until the foliage was complete
ly dry;

11. Applicators were required to 
wear protective clothing and masks;

12. There was to be a preharvest in
terval of not less than seven (7) days;

13. Pears with a residue level of Ami
traz not exceeding 3 ppm could enter 
interstate commerce. The Food and 
Drug Administration, U.S. Depart
ment of Health, Education, and Wel
fare, was advised of this action;

14. The Utah Department of Agri
culture was to participate in residue 
studies to determine the residue level 
of BAAM in pears at harvest and 
during storage;

15. A final report was to be submit
ted to EPA by the end of 1977; this 
report will outline the acreage that 
was treated, the total amounts of 
BAAM applied, the results of the pro
gram, and any adverse effects (such as 
phytotoxicity);

16. All label precautions were to be 
followed;

17. All unused, unopened containers 
of BAAM were to be returned to the 
manufacturer at the end of the grow
ing season;

18. This exemption applied only to 
the preharvest application of BAAM; 
and

19. The EPA shall be immediately 
informed of any adverse effects result
ing from the use of this pesticide in 
connection with this exemption.

A final report submitted by Utah in
dicated that 16 pear growers applied 
BAAM this year; with the exception of 
one grower, only one application of 
BAAM was made. Approximately 200 
acres were treated. Fruit samples were 
taken in the field and in storage facili
ties and analyzed by the State Chem
ist for residues of BAAM. According to 
Utah, no detectable residues of BAAM 
were found when the samples were

analyzed by a high pressure liquid 
chromatography method.

California

The California exemption to use 
BAAM to control pear psylla has been 
amended twice since it was originally 
issed. The original exemption was for 
preharvest application of BAAM; how
ever, BAAM was not used during the 
growing season. Subsequently the first 
amendment was submitted, which re
quested that the use of BAAM be al
lowed for postharvest treatment in 
three counties of California (Lake, 
Mendocino, and Sonoma) due to a 
unique situation with mite control 
which complicated the pear psylla con
trol program. Modifications of some of 
the restrictions earlier imposed were 
also requested, the most notable of 
which was to extend the time limit of 
the exemption. Inclusion of Sonoma 
County also increased the acreage to 
be treated to 15,000. The second 
amendment requested permission to 
apply BAAM in the county of Santa 
Clara, which involved a total of 1,537 
acres. After consideration of all fac
tors, the amendments were approved; 
the time limit of the specific exemp
tion was extended to January 31, 1978. 
This specific exemption is also subject 
to the following conditions:

1. The first three conditions of the 
California exemption are identical to 
those of the Utah exemption;

2. Due to the limited supply of 
BAAM, only the orchards in need of 
treatment and which are identified as 
such in writing by the Agricultural 
Commissions in Lake, Mendocino, 
Sonoma, and Santa Clara Counties are 
authorized for treatment. Only after 
all methods of pear psylla control 
have failed are such orchards desig
nated for treatment;

3. Where pear psylla is deemed a se
rious problem in counties other than 
those listed above, the respective Agri
cultural Commissioners must notify 
the EPA Regional office of the seri
ousness of the problem. No other

«counties are authorized for treatment 
unless the Regional Office is notified 
and approves such treatment. This ap
proval must be transmitted in writing 
both to EPA Headquarters and the 
county involved within 1 week;

4. Only State-certified commercial or 
private applicators may apply this pes
ticide. Special emphasis must be 
placed on the potential hazard of this 
pesticide to humans;
. 5. The use of BAAM is authorized 
only when an emergency condition is 
found to exist. The criteria to be used 
in making this determination are the 
same as those mentioned in condition 
No. 5 of the Utah specific exemption;
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6. Only State-licensed pest control 
consultants are authorized to deter
mine when an emergency condition 
exists, using the criteria just men
tioned. Determinations will be made 
on an orchard-by-orchard basis. Upon 
a determination that an emergency 
condition is present, as defined by ful
filling the criteria, the consultant will 
sign a State-approved form which au
thorizes the grower to purchase 
BAAM. This form will include the 
same information as specified in condi
tion No. 6 of the Utah exemption;

7. Up to two applications are autho
rized. If additional treatments are de
termined to be necessary, approval 
must be obtained by the State from 
the Regional Office, which will in 
turn, transmit this approval to EPA 
Headquarters;

Pesticide dealers will not be al
lowed to sell BAAM to any grower or 
applicator unless the signed authoriza
tion form is presented;

9. Pesticide distributors will be re
sponsible for keeping accurate records 
of the amount of BAAM received from 
Upjohn and the amounts which are 
sold to dealers. Dealers will also main
tain accurate records of the amounts 
of BAAM received and sold;

10. Agricultural workers will not 
reenter any orchard sprayed with 
BAAM until the foliage is completely 
dry;

11. Applicators must wear protective 
clothing, face shields and cartridge- 
type respirators. Applications are now 
authorized postharvestj but in no case 
later than January 31, 1978. If addi
tional time is needed, an amendment 
may be considered;

12. Pears with a residue level of Ami- 
traz not exceeding 3 ppm may enter 
interstate commerce. Pear fruit with 
residue levels of BAAM exceeding 3 
ppm must be destroyed. The Pood and 
Drug Administration, U.S. Depart
ment of Health, Education, and Wel
fare, has been advised of this action;

13. The California Department of 
Food and Agriculture should partici
pate in residue studies to determine 
the residue level of BAAM in pears at 
harvest and during storage; *

14. A final report will be submitted 
to EPA by June 10, 1978; this report 
will provide the same information as 
required under condition 15 of the 
Utah exemption;

15. All label precautions will be fol
lowed;

16. All unused, unopened containers 
of BAAM will be returned to the man
ufacturer at the end of the growing 
season; -

17. This exemption applies only to 
the postharvest application of BAAM 
and expires on January 31, 1978; and

18. The EPA shall be immediately 
informed of any adverse effects result
ing from the use of this pesticide in 
connection with this exemption.

(Sec. 18, Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat. 751 (7 U.S.C. 136(a) et 
seq.).)

Dated: February 3, 1978.

[FR Doc. 78-3839 Filed 2-9-78; 8:45 am]

[6712-01]
FEDERAL COMMUNICATIONS 

COMMISSION
ADVISORY COMMITTEES CHARTERED UNDER 

PROVISIONS OF THE FEDERAL ADVISORY 
COMMITTEE ACT, PUB. L. 92-463

Annual Comprehensive Review
The Federal Communications Com

mission has eighteen advisory commit
tees which are currently chartered 
under the Federal Advisory Commit
tee Act, Pub. L. 92-463. As required by 
section 7(b) of the Public Law, this 
agency is undertaking its annual 
review of the activities and responsibil
ities of each committee to determine 
whether, in each case, ( l ) a  committee 
is indispensable to Commission pro
ceedings and should therefore be con
tinued, (2) there are more effective 
ways Of performing the tasks or stud
ies for which a committee is responsi
ble, or (3) the tasks or studies assigned 
to a committee, as expressed in the 
committee charter, have been complet
ed, thereby permitting termination of 
the committee.

Transmittal Memorandum No. 5 to 
the Office of Management and Budget 
Circular No. A-63 requires that Feder
al agencies provide a means by which 
members of the public may participate 
in the review process. Accordingly, we 
invite comments -from interested mem
bers of the public on the need for and 
performance of FCC advisory commit
tees.

Fourteen of the eighteen current 
FCC advisory committees were estab
lished to assist the Commission in its 
preparations for the 1979 General 
World Administrative Radio Confer
ence (WARC) of the International 
Telecommunication Union. The 
WARC committees advise the Com
mission on anticipated future (1980 to 
the year 2000) frequency requirements 
in the specific radio service with which 
they are concerned, examine pertinent 
provisions of the international radio 
regulations, and recommend changes 
to the regulations. The fourteen 
WARC preparatory committees are as 
follows;
WARC Advisory Committee for Amateur 

Radio.
WARC Advisory Committee for Aural—AM. 
WARC Advisory Committee for Aural—FM. 
WARC Advisory Committee for Auxiliary 

Broadcast Services.

WARC Advisory Committee for Domestic 
Land Mobile Radio.

WARC Advisory Committee for Fixed Satel
lite.

WARC Advisory Committee for Interna
tional Broadcast.

WARC Advisory Committee for Land 
Mobile Radio.

WARC Advisory Committee for Private Mi
crowave.

WARC Advisory Committee for Radio As
tronomy.

WARC Advisory Committee for Radio 
Relay (Common Carrier).

WARC Advisory Committee for Broadcast
ing Satellite Service (11.7-12.2 GHz Fre
quency Band).

WARC Advisory Committee for Television. 
WARC Industry Advisory Committee (this 

committee will be terminated on March 
31,1978).
There are four additional FCC advi

sory committees:
Radio Technical Commission for Marine 

Services, chartered to advise the FCC and 
Executive Departments and Agencies on 
matters related to maritime communica
tions, practices and needs in marine com
munications, and present and projected 
systems for improving telecommunication 
facilities;

National Industry Advisory Committee, 
chartered to advise the Commission on 
emergency communication policies, plans, 
systems, and procedures for all FCC li
censed and regulated communications in 
order to provide emergency communica
tion services under conditions of crisis or 
war;

Personal Use Radio Advisory Committee, 
chartered to advise the Commission on po
tential solutions to the interference and 
enforcement problems currently being ex
perienced in the Citizens Band Radio Ser
vice. This committee will be terminated on 
May 1,1978;

Advisory Committee on Cable Signal Leak
age, chartered to advise the C om m ission  
in the design and monitoring of a resea rch  
program to protect against interference to 
aeronautical and marine navigation and 
c o m m u n ic a t i o n s  from cable television sys
tems.
It is requested that individuals wish

ing to comment on any of the above 
FCC advisory committees submit writ
ten statements to Bernard I. Kahn, 
Advisory Committee Management Of
ficer, Federal Communications Com
mission, 1919 M Street NW., Room 
414, Washington, D.C. 20554. Com
ments should be specific in nature and 
address particular committees. To 
permit thorough consideration of all 
public comments prior to preparation 
of our report to the General Services 
Administration (due April 1, 1978), 
comments should be received no later 
than March 16, 1978. Records main
tained at the Commission pertaining 
to advisory committees are available 
for public inspection. Individuals wish
ing to review committee files should 
contact the Advisory Committee Man*

E d w in  L . J o h n s o n , 
Deputy Assistant 

Administrator 
for Pesticide Programs.
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agement Officer at the address shown 
above or by telephone 202-632-7513.

W illiam J. Tricarico, 
Secretary.

[PR Doc. 78-3826 Filed 2-9-78; 8:45 am]

[6712- 0 1 ]

BROADCAST SERVICE WORKING GROUPS,
1979 WORLD ADMINISTRATIVE RADIO CON
FERENCE

Schedule of Meeting

F ebruary 7,1978.
Pursuant to Pub. L. 92-463, notice is 

hereby given of the following meeting.

WARC Advisory Committee for 
International B roadcast

Wednesday, March 1, 1978, 10 a.m. 
to 12:30 p.m., Room 8210, 2025 M 
Street NW., Washington, D.C.
Chairman: Stanley Leinwoll.
PCC Liaison: Lloyd R. Smith.

The Agenda will be as follows:
1. Call to order by the Chairman.
2. Approval of Minutes of meeting of 

August 10,1977.
3. Election of a new secretary.
4. Report of Chairman on results of meet

ing of international broadcasters held in 
Vienna, Austria, February 6 and 7,1978.

5. Plan the work of the committee for the 
remainder of 1978.

6. Setting next meeting date and adjourn
ment. ' - ,;J

The above meeting is open to broad
cast industry representatives and in
terested members of the general 
public.

§ 309(c) of the ©ommunications Act), 
applications filed under Part 68, appli
cations filed under Part 63 relative to 
small projects, or as otherwise noted. 
Unless specified to the contrary, com
ments or petitions may be filed con
cerning radio and Section 214 applica
tions within 30 days of the date of this 
notice and within 20 days for Part 68 
applications.

In order for an application filed 
under Part 21 of the Commission’s 
Rules (Domestic Public Radio Ser
vices) to be considered mutually exclu
sive with any other such application 
appearing herein, it must be substan
tially complete and tendered for filing 
by whichever date is earlier: (a) the 
close of business one business day pre
ceding the day on which the Commis
sion takes action on the previously 
filed applications; or (b) within 60 
days after the date of the public 
notice listing the first prior filed appli
cation ( with which the subsequent ap
plication is in conflict) as having been 
accepted for filing. In common carrier 
radio services other than those listed 
under Part 21, the cut-off date for 
filing a mutually exclusive application 
is the close of business one business 
day preceding the day on which the 
previously filed application is desig
nated for hearing. With limited excep
tions, an application which is subse
quently amended by a major change 
will be considered as a newly filed ap
plication for purposes of the cut-off 
rule. [See § 1.227(b)(3) and 21.30(b) of 
the Commission’s Rules.]

F ederal Communications 
Commission,

W illiam J. T ricarico,
Secretary.

F ederal Communications 
Commission,

W illiam J. Tricarico,
Secretary.

IFR Doc. 78-3829 Filed 2-9-78; 8:45 am]

[6712- 0 1 ]
COMMON CARRIER SERVICES INFORMATION 

[Report No. 896]
Applications Accepted for Filing

F ebruary 6,1978.
The applications listed herein have 

been found, upon initial review, to be 
acceptable for filing. The Commission 
reserves the right to return any of 
these applications, if upon further ex
amination, it is determined they are 
defective and not in conformance with 
the Commission’s Rules and Regula
tions or its policies.

action will not be taken on any 
oi these applications earlier than 31 
oays following the date of this notice, 
except for radio applications not re
quiring a 30 day notice period (see

A p p l i c a t i o n  A c c e p t e d  p o r  F i l i n g

DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE

20628-CD-P-78 Cannon Mobilphone, Inc. 
(KUD239) C.P. for additional facilities to 
operate on 454.05 MHz at a new site de
scribed as loc. No. 3: Rt. 97, 0.5 mile east 
of Pleasanton, Tex.

20670-CD-MP-(3)-78 Mt. Vernon Tele
phone Co. (KUC854) C.P. for additional 
facilities to operate on 72.72 MHz at loc. 
No. J: 2.8 miles SE. of Verona; 75.84 MHz 
at loc. No. 2: Hwy. 106, 1.5 miles east of 
Fort Atkinson; 75.88 MHz at loc. No. 3: 
Sunny Hill, 5 miles ESE of Baraboo, Wise.

20712-CD-P-78 Comex, Inc. (KCC797) C.P. 
to change antenna system, replace trans
mitter and change frequency from 454.275 
to 72.40 MHz (repeater) at loc. No. 5: 
North Peak, Mt. Ascutney near Ascutney, 
Vt.

20737- CD-TC-(2)-78 Tele-Page Corp., con
sent to transfer of control from Robert C. 
Conrad and Allen Gerth, transferor to 
Conrad Comsystems, Inc. transferee. Sta
tions: KSV960, KWU342, Cincinnati,
Ohio.

20738- CD-P-(9)-78 General Communica
tions Service, Inc. (KKG565) C.P. to 
change antenna system and relocate facili
ties operating on 152.09, 152.15, 454.125, 
454.225, 454.300 MHz (Base); 72.14, 454.05,

454.25, 454.35, 454.15 MHz (control) at loc. 
No. 1: U.S. Highway 80 approx. 1.5 miles 
SW. of Midland, Tex.

20739- CD-P-78 Ohio Mobile Telephone 
Co., Inc. (KUC956) C.P. to relocate facili
ties operating on 43.58 MHz to be located 
180 East Broad Street, Columbus, Ohio.

20740- CD-P-78 General Communications 
Service, Inc. (KLF601) C.P. to change an
tenna system and relocate facilities oper
ating on 152.24 MHz to be located on Hwy. 
80 approx. 1.5 miles SW. of Midland, Tex.

20745- CD-P-< 2 )-78 Radiocall, Inc. 
(KSV932) C.P. for additional facilities to 
operate on 72.06 MHz at loc. No. 1: 347 
College Street, Macon; 152.24 MHz at a 
new site described as loc. No. 2: 1400 
Watson Boulevard, Warner Robins, Ga.

20746- CD-AL-78 Hopkinton Telephone 
Co., consent to assignment of license from 
Hopkinton Telephone Co., assignor to 
Merrimack County Telephone Co., assign
ee. Station; KCI302, Contoocook, N.H.

20747- CD-AL-78 James H. Cerqui d.b.a. 
Central Answering & Paging, consent to 
assignment of license from James H. 
Cerqui d.b.a. Central Answering & Paging, 
assignor to Central Answering & Paging, a 
division of James H. Cerqui, Inc., assignee.

20748- CD-TC-78 Rockbridge Radio Phone, 
Inc., consent to transfer of control from 
G. Wayne Rabom, transferor, to Edgar 
Warren Denton, Jr., transferee. Station: 
KUD220, Lexington, Va.

20749- CD-MP-(2)-78 Adirondack Mobile 
Telephone Co., Inc. (KDS634) C.P. to 
change antenna system, replace transmit
ter and relocate facilities operating on 
454.125, 454.350 MHz at loc. No. 1 to be lo
cated at Champlain Valley Physicians 
Hospital, Plattsburgh, N.7.

20751- CD-P-(2)-78 Advance Radio Com
munications Co. (KQZ755) C.P. to change 
antenna system operating on 454.200, 
454.350 MHz at loc. No. 4: Riggs Road and 
First Street NE., Washington, D.C.

20752- CD-P-(6)-78 Caprock Communica
tions, Inc. d.b.a. Caprock Radio Dispatch 
(KK0353) C.P. to change antenna system, 
replace transmitter and relocate facilities 
operating on 152.03, 152J21 MHz at loc. 
No. 1 to a new site described as loc. No. 9 
and 75.46, 75.88 MHz (repeater) at the 
same site: Loop Highway, 1 mile north of 
Eunice; additional control facilities 72.72, 
72.80 MHz at loc. No. 7: 601 North Grimes 
Street, Hobbs, N.H.

20753- CD-AL-78 Island Telepage Systems, 
Inc., consent to assignment of license from 
Island Telepage Systems, Inc., assignor to 
Pacific Northwest Communications, as
signee. Station: KDS787, Blyn, Wash.

20754- CD-P-(3)-78 Western Radio Com
munications (new) C.P. for a new 2-way 
station to operate on 454.350 MHz (base) 
75.54 MHz (repeater) at loc. No. 1: 8 miles 
south of Jeffery City on Green Mountain 
in south central; 72.34 MHz (control) at 
loc. No. 2: 112 Big Horn Rd., Casper, Wyo.

20755- CD-P-(4)-78 Tele-Page Corp. 
(KSV960) C.P. to change antenna system 
operating on 454.30 MHz at loc. No. 1: 
'3747 Warsaw Ave., Cincinnati; relocate fa
cilities operating on 454.30 MHz at loc. No. 
2: 5956 Buckwheat Road, Mt. Repose; 
change antenna system operating on 
459.30 MHz (control) at loc. No. 3: 917 
West Galbraith Road, Cincinnati; addi
tional facilities to operate on 454.30 MHz 
at a new site described as loc. No. 4 to be 
located 1200 Hunter Road, Fairfield, Ohio.

20756- CD-P-78 Nashville Mobilphone, Inc. 
(KIY750) C.P. for additional facilities to
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operate on 152.18 MHz at loc. No. 2: 0.5 
mile north of Old Hickory Blvd. and 1 
mile west of Granny White Pike, Nash
ville, Term.

20757- CD-MP-78 Business Communica
tions, Inc. (KLF617) C.P. to change anten
na system operating on 35.58 MHz: 700 
Poydras Street, New Orleans, La.

20758- CD-P-78 Mobile Radio System of 
Ventura, Inc. (KSV976) Mobile Radio 
System of Ventura, Inc. (KSV976) C.P. for 
additional facilities to operate on 152.24 
MHz at a new site described as loc. No. 4 
to be located at South Mountain, approx. 
3 miles SE. of Santa Paula, Calif.

20759- CD-P-(4)-78 Wayne Alan Bird d.b.a. 
Wyoming Mobilphone (new) C.P. for a 2- 
way station to operate on 454.300 MHz 
(base) 75.90 MHz (repeater) at loe. No. 1: 
10.5 miles to NNW. from Cody, on Heart 
Mountain; 72.10 MHz (control) at loc. No. 
2: 337 North 6th, Thermonoplis; 72.10 
MHz (control) at loc. No. 3: 144 West 
North Street, Powell, Wyo.

CORRECTION

21834-CD-P-(4)-75 Michigan Bell Tele
phone Co. (KQA811) Lansing, Mich. Cor
rect PN to read major amendment to ap
plication file No. 21712-CD-P-(4)-75 to 
change frequency 152.69 MHz for base 
and standby stations to 152.60 MHz. All 
other particulars to remain as reported on 
PN Nos. 761 and 764, dated July 7, and 28, 
1975, respectively.

RURAL RADIO

60097-CR-P-78 RCA Alaska Communica
tions, Inc. (new). C.P. for a new rural sub
scriber station to operate on 157.86 MHz 
to be located at village located 177 miles 
SW. of Barrow, Point Lay, Alaska.

1138-CF-R-78 General Telephone Co. of 
California: (KZI31) Renewal of develop
mental radio station license expiring 
March 1, 1978, Term March 1, 1978 to 
March 1,1979.

HI—1139-CF-P-78 Hawaiian Telephone 
Co. (WDD39) Bishop 1177 Bishop St., 
Honolulu, (Honolulu) Lat. 21°18'47" N., 
Long. 157°51'43" W. C.P. to add transmit
ters and frequencies on 10955V, 11035V, 
11115V MHz toward Tantalur R, Hawaii.

HI—1140-CF-P-78 Same (KUV80) Tanta
lus R 2.9 miles NE. of Honolulu, (Honolu
lu) Hawaii. Lat. 21°20'21" N., Long. 
157°48'56" W. C.P. to add frequencies 
11485H, 11565H, 11645H MHz toward 
Bishop, Hawaii, and add a new point of 
communication on frequencies 3730V, 
3810V, 3890V MHz on azimuth 117.4° 
toward Ulupalakua, Hawaii.

HI—1141-CF-P-78 Same (KUP40) Ulupala
kua 0.2 miles NW. of Puu Mahoe Vabm, 
(Maui) Hawaii. Lat. 20°38'12" N., Long. 
156°23'20" W. C.P. to add frequencies on 
3770V, 3850V MHz toward Wailuku,
Hawaii and add a new point of communi
cation on frequencies 4010V, 4090V, 4170V 
MHz on azimuth 297.9° toward Tantalus 
R, Hawaii and 3770V, 3850V MHz on azi
muth 139.9° toward Mauna Loa, Hawaii.

HI—1142-CF-P-78 Same (KUP41) 53
South Church St., Wailuku, (Maui) 
Hawaii. Lat. 20°53'24" N., Long. 156°30'21" 
W. C.P. to add frequencies 4130H and 
3970H MHz toward Ulupalakua, Hawaii.

HI—1143-CF-P-78 Same (new) Mauna Loa 
Mauna Loa Mountain, (Hawaii) Hawaii. 
Lat. 19°35'11" N., Long. 155°27'28" W. C.P. 
for a new station on frequencies 4050V, 
4130V MHz on azimuth 320.2° toward Ulu
palakua, Hawaii, 3970V, 3730V MHz on 
azimuth 67.8° toward Hilo, Hawaii.

HI—1144-CF-P-78 Sarfli (KUR98) 115 Ka- 
lakaua St., Hilo, (Hawaii) Hawaii. Lat. 
19°43'41" N., Long. 155°05'26" W. C.P. to 
add a new point of communication on fre
quencies 4170H and 4090H MHz on azi
muth 247.9° toward Mauna Loa, Hawaii.

FL—1147-CF-P-78 General Telephone Co. 
of Florida (KI065) Pine Place and Bamboo 
Lane, Sarasota, (Sarasota) Fla. Lat. 
27°20'06" N., Long. 82°32'10" W. C.P. to re
place transmitters and change frequencies 
from 6197.2V to 6345.5H MHz and 6315.9V 
to 6404.8H MHz toward Nokomis, Fla.

FL—1148-CF-P-78 General Telephone Co. 
of Florida (KPP64) 1.8 miles east of 
Laurel Nokomis, (Sarasota) Fla. Lat. 
27°08'15" N., Long. 82°25'45" W. C.P. to 
change frequencies 5945.2V and 6063.8V 
MHz to 6093.5V and 6152.8V MHz toward 
Sarasota, Fla., replace transmitters on 
5974.8V and 6093.5V MHz on azimuth 
117.8° toward Port Charlotte, Fla.

WY—1168-CF-P-78 American Telephone 
and Telegraph Company (KOU88) 1919 
Capitol Ave., Cheyenne, (Laramie) Wyo
ming. Lat. 41°08'11" N., Long. 104°49'0" W. 
C.P. to add frequency 4170V MHz toward 
Cheyenne Junction.

WY—1169-CF-P-78 Same (KOU87) Chey
enne Junction 7 miles SW. of Cheyenne, 
(Laramie) Wyo. Lat. 41°02'54" N., Long. 
104°53'29" W. C.P. to add frequencies 4130 
H MHz toward Cheyenne, Wyo. and 4130V 
MHz toward Buckhom Mountain, Wyo.

CO—1170-CF-P-78 Same (KAC61) Buck
hom Mountain 8 miles west of Bellvue, 
(Larimer) Colo. Lat. 40°37'04" N., Long. 
105°19'42" W. C.P. to add frequency 4170V 
MHz toward Cheyenne Junction.

UT—1171-CF-P-78 Same (KOB26) 3100 
Kennedy Dr., Salt Lake City, (Utah) 
Utah. Lat. 40°45'0" N., Long. 111°48'03" W. 
C.P. to add frequency on 11175H MHz 
toward Salt Lake City, Utah.

UT—1172-CF-P-78 Same (KRR69) 70
South State St., Salt Lake City, (Salt 
Lake) Utah. Lat. 40°46'03" N„ Long. 
111°53'16" W. C.P. to add frequency on 
11345H MHz toward Salt Lake-City Junc
tion, Utah.

UT—1181-CF-P-78 Mountain States Tele
phone and Telegraph Co. (KXR39) Little 
Creek 7.8 miles SE. of Hurricane, (Wash
ington), Utah. Lat. 37°05'47" N., Long. 
113°11'11" W. C.P. to add a new point of 
communication on 2170V MHz on azimuth 
121.6° toward Colorado City, Utah.

MS—1185-CF-P-78 American Telephone 
and Telegraph Co. (KKN22) 201 E. Cap
ital St., Jackson, (Hinds) Miss. Lat. 
32°17'58" N., Long. 90°11'09" W. CJP, to 
add frequency 4030V MHz and change V 
to H on 3770, 3850, 3930, 4010, 4290, and 
4170, MHz, change H to V on frequencies 
3710, 3790, 3870, and 3950 MHz toward 
Cynthia, Miss.

MS—1186-CF-P-78 Same (KRT25) 8 miles 
SW. of Canton, (Madison) Miss. Lat. 
32°33'52" N., Long. 90°10'42" W. C.P. to 
add frequency on 4030V MHz toward Cyn
thia, and Pickens, Miss.

TX—1160-CF-P-78 The Western Union 
Telegraph Co. (WPE48) Olmos Towers 
Bldg., San Antonio, Tex. (Lat. 29°27'54" N., 
Long. 98°28'41" W.) construction permit 
for new point of com m unication , 11015V 
MHz towards San Antonio 2, Tex. on azi
muth 195.9°.

TX—1161-CF-P-78 Same (new) 205/207 E. 
Travis Street, San Antonio, Tex. (Lat. 
29°25'39" N., Long. 98°29’25" W.) construc
tion permit for new station, 11465V MHz 
towards San Antonio, Tex. on azimuth 
15.9°.

TX—1084-CF-P-78 Andrews Tower Rental, 
Inc. (new) Agnes, Tex. (Lat. 32°58'37" N., 
Long. 97°46'59" W.): Construction permit 
for new station—6226.9H, 6286.2H, and 
6345.5H MHz toward Bowie, Tex., on azi
muth 353.8°.

IN—1096-CF-P-78 Video Service Co. (KSP 
64) 0.8 mile NW. of Monticello, Ind. (Lat. 
40°45'00" N., Long. 86°47'03" W.): Con
struction permit to add 6271.4H MHy. 
toward W. Lafayette, Ind., via power split.

OK—1106-CF-P-78 United Video, Inc. 
(new) Tulsa city hall, 200 Civic Center, 
Tulsa, Okla. (Lat. 36°09'01" N., Long.

» 95°59'43" W.) Construction permit for new 
station—11665H MHz toward Tulsa 
CATV, Okla., on azimuth 123.7°.

CA—llll-C F-P-78 American Television & 
Communications Corp. (KTR 46) Frazier 
Mountain, 7 miles West of Gorman, Calif. 
(Lat. 34°46'30" N., Long. 118°58'05" W.): 
Construction permit to add 5945.2V, 
6004.5V, 6063.8V, 6123.1V, 5974.8H,
6034.2H, 6093.5H and 6212H MHz toward 
Broadcast Peak, Calif., on azimuth 253.3°.

MS—1187-CF-P-78 American Telephone 
and Telegraph Co. (KRT26) 0.3 miles SW. 
of Cynthia, (Hinds) Miss. Lat. 32°23'36" N. 
Long. 90°15'21" W. C.P. to add frequency 
on 4070V MHz toward Jackson, and 
Canton, Miss. Change V to H on frequen
cies 3730, 3810, 3890, 3970, 4050, and 4130 
MHz. Change H to V on frequencies 3750, 
3830, 3910, and 3990 MHz toward Jackson, 
Miss.

MS—1188-CF-P-78 Same (KLN22) 7.6
miles West of Pickens, (Yazoo) Miss. Lat. 
32°52'11" N., Long. 90°06'04" W. C.P. to 
add frequency on 4070V MHz toward 
Canton, Miss.

NC—1182-CF-TC-(12)-78 Norfolk Carolina 
Telephone Co. Application for transfer of 
control from Norfolk Telephone Co., 
transferor to United Telecommunications, 
Inc., Transferee for the following stations.

KJ&96 Elizabeth City, N.C.
KJG97 Coinjock, N.C.
WGH94 Corolla, N.C.
KJG98 Mamie, N.C.
KJG99 Kill Devil Hills, N.C.
KJH20 Manteo, N.C.
WBB369 Bodie Island, N.C.
KVI25 Waves, N.C.
KVI24 Buxton, N.C.
KSV96 Hertford, N.C.
WGI41 Welch, N.C.
KSV95 Edenton, N.C.

CORRECTIONS

911-CF-P-78 Mountain States Telephone 
and Telegraph Co. Correct entry to read: 
(KPC67) All other particulars remain the 
same as reported on Public Notice No. 892 
January 9,1978.
fFR Doc. 78-3827 Filed 2-9-78; 8:45 ami

[6712-01]
[Report No. 1-434]

COMMON CARRIER SERVICES INFORMATION
International and Satellite Radio Application* 

Accepted for Filing
F e b r u a r y  6,1978.

The Applications listed herein have 
been found, upon initial review, to De 
acceptable for filing. The Commission 
reserves the right to return any ° 
these applications if, upon further ex-
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amination, it is determined they are 
defective and not in conformance with 
the Commission’s Rules, Regulations 
and its Policies. Pinal action will not 
be taken on any of these applications 
earlier than 31 days following the date 
of this notice. Section 309(d)(1).

F e d er a l  C o m m u n ic a t io n s  
C o m m i s s i o n ,

W il l ia m  J. T r ic a r ic o ,
Secretary.

SATELLITE COMMUNICATIONS SERVICES

NJ.270-DSE-R-78 RCA Corp., Princeton, 
NJ (WD49). Renewal of this station li
cense from: March 8, 1978 to: March 8, 
1979.

OH, 276-DSE-P/L-78 Perry Cablevision, 
Inc., New Lexington, OH. Authority to 
construct, own, and operate a domestic 
communications satellite receive-only 
Earth Station at this location. Lat. 
39°43'01" N., Long. 82°11'19" W. Rec. freq. 
3700-4200 MHz. Emission 36000F9. With a 
5-meter antenna.

NC, 283-DSE-P/L-78 Tar River Cable TV, 
Inc., Rocky Mount, NC. Authority to con
struct, own, and operate a domestic com
munications satellite receive-only Earth 
station at this location. Lat. 35°55'30" N., 
Long. 77°50'20'' W. Rec. freq. 3700-4200 
MHz. Emission 36000P9. With a 5-meter 
antenna.

FL, 284-DSE-P/L-78 Teleprompter Corp., 
New Smyrna Beach, FL. Authority to con
struct, own, and operate a domestic com
munications satellite receive-only Earth 
station at this location. Lat. 28°58'34" N., 
Long. 80656'43" W. Rec. freq. 3700-4200 
MHz. Emission 36000F9. With a 6-meter 
antenna.

WY, 285-DSE-P/L-78 Dubois Community 
Cable Television, Inc., Dubois, WY. Au
thority to construct, own, and operate a 
domestic communications satellite receive- 
only Earth station at this location. Lat. 
43°31'38" N., Long. 109°38'00" W. Rec. freq. 
3700-4200 MHz. Emission 36000F9. With a 
4.5-meter antenna.

CA, 286—DSE-P-78 Community Television 
of Southern California, Los Angeles, CA. 
Authority to construct, own, and operate a 
domestic communications satellite receive- 
only Earth station at this location. Lat. 
34'05'5l" N., Long. 118°17'03" W. Rec. freq. 
3700-4200 MHz. Emission 36000F9. With a 
10-meter antenna.

CO, 287-DSE-P/L-78 Cable TV of Duran
go, Inc., Durango, CO. Authority to con
struct, own, and operate a domestic com
munications satellite receive-only Earth 
Station at this location. Lat. 37°16'46" N., 
Long. 107°52'37" W. Rec. freq. 3700-4200 
MHz. Emission 36000F9. With a 5-meter 
antenna. AK, 288-DSE-P-78 Alaska 
Public Television, Inc., Anchorage, AK. 
Authority to construct, own, and operate a 
domestic communications receive-only 
Earth station at this location. Lat. 
61T7'50" N., Long. 149°26'34" W. Rec. freq. 
3700-4200 MHz. Emission 36000F9. With a 
10-meter antenna.

«D, 289-DSE-P/L-78 M eyer Broadcasting 
Co., Bismarch, ND. Authority to  con
struct, own, and operate a dom estic com
munications satellite receive-only Earth  
station at this location. Lat. 46°48'24" N., 
Long. 100°47'10" W. Rec. freq. 3700-4200 
MHz. Emission 36000F9. W ith a 5-meter 
antenna.

KS, 290-DSE-P/L-78 American Satellite  
corp., Wichita, K S. Authority to  con

struct and operate a domestic communica
tions receive-trasmit Earth Station at this 
location. Lat. 37°37'26" N., Long. 97°16'51" 
W. Rec. freq. 3700-4200 MHz. Trans, freq. 
5925-6425 MHz. Emission 90F9Y. With a 
5-meter antenna.

PA, 291-DSE-P/L-78 American Satellite 
Corp., Essington, PA. Authority to con
struct and operate a domestic communica
tions receive/transmit Earth station at 
this location. Lat. 39°52'22" N., Long. 
75°15'30" W. Rec. freq. 3700-4200 MHz. 
Trans, freq. 5925-6425 MHz. Emission 
90F9Y. With a 5-meter antenna.

TN, 292-DSE-P-78 Pulaski Multiple Chan
nel Cable Systems, Inc., d.b.a. Fayetteville 
Community TV, Fayetteville, TN. Author
ity to construct, own, and operate a do
mestic communications satellite receive- 
only Earth station at this location. Lat.- 
Sô̂ og SO" N., Long. 86°34T8" W. Rec. freq. 
3700-4200 MHz. Emission 36000F9. With a 
4.5-meter antenna.

TX, 293-DSE-P/L-78 Television Cable Ser
vices, Inc., d.b.a. Great Plains Community 
Television, Perryton, TX. Authority to 
construct, own, and operate a domestic 
communications satellite receive-only 
Earth station at this location. Lat. 
36°22'38.1" N., Long. 100°48'22.6" W. Rec. 
freq. 3700-4200 MHz. Emission 34000F9. 
With a 4.5-meter antenna.
[FR Doc. 78-3828 Filed 2-9-78; 8:45 am]

[6210- 01]
FEDERAL RESERVE SYSTEM
FIRST STEUBEN BANCORP, INC.

Acquisition of Bonk
First Steuben Bancorp, Inc., Toron

to, Ohio, has applied for the Board’s 
approval under 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 100 percent of 
the voting shares of Community Na
tional Bank, Flushing, Ohio. The fac
tors that are considered in acting on 
the application are set forth in 3(c) of 
the Act (12 U.S.C. 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Cleveland. Any person wishing to com
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551, 
to be received not later than March 1, 
1978.

Board of Governors of the Federal 
Reserve System, February 2, 1978.

G r i f f i t h  L . G a r w o o d ,
Deputy Secretary of the Board.

[FR Doc. 78-3783 Filed 2-9-78; 8:45 am]

[6210- 01]
GIBSON BANCSHARES CORP.

Formation of Bank Holding Company
Gibson Bancshares Corp., Gibson 

City, 111., has applied for the Board’s 
approval under § 3(a)(1) of the Bank

Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of First Na
tional Bank & Trust Co. in Gibson 
City, Gibson City, 111. The factors that 
are considered in acting on the appli- 
catin are set forth in § 3(c) of the Act 
(12 U.S.C. § 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Reserve Bank, to be 
received not later than March 1, 1978.

Board of Governors of the Federal 
Reserve System, February 3, 1978.

G r i f f i t h  L . G a r w o o d ,
Deputy Secretary of the Board.

[FR Doc. 78-3814 Filed 2-9-78; 8:45 am]

[6210- 01]
HOME STATE BANCSHARES, IN C  

Formation of Bank Holding Company
Home State Bancshares, Inc., 

McPherson, Kans., has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 85.42 percent of 
the voting shares of Home State Bank 
& Trust Co. of McPherson, Kans. The 
factors that are considered in acting 
on the application are set forth in 
§ 3(c) of the Act (12 U.S.C. § 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 

-Bank, to be received not later than 
March 3,1978.

Board of Governors of the Federal 
Reserve System, February 3, 1978.

G r i f f i t h  L . G a r w o o d ,
Deputy Secretary of the Board.

[FR Doc. 78-3815 Filed 2-9-78; 8:45 am]

[6210- 01]
MIZRAHI HOLDINGS ASSOCIATION, UNITED 

MIZRAHI BANK LTD.
Formation of Bank Holding Company

Mizrahi Holdings Association, Tel 
Aviv, Israel, and United Mizrahi Bank 
Ltd., Tel Aviv, Israel, have applied for 
the Board’s approval under section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1)) to become 
bank holding companies by acquiring 
70 percent or more of the voting 
shares of UMB Bank & Trust Co., New 
York, N.Y., a proposed new bank. The 
factors that are considered in acting 
on the application are set forth in sec
tion 3(c) of the Act (12 U.S.C. 1842(c)).
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The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
New York. Any person wishing to com
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551 
to be received no later than March 2, 
1978.

Board of Governors of the Federal 
Reserve System, February 3,1978.

G r i f f i t h  L . G a r w o o d , 
Deputy Secretary of the Board.

[FR Doc. 78-3784 Filed 2-9-78; 8:45 am]

[6210-01]
ROYAL TRUST BANK CORP.f ROYAL TRUSTCO 

LTD.
Acquisition of Bank \

Royal Trust Bank Corp., Miami, 
Fla., and Royal Trusted Ltd., Ottawa, 
Canada, have applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 51 percent or 
more of the voting shares of Baymea- 
dows Bank, Jacksonville, Fla. The fac
tors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)).

The applications may be inspected 
at the offices of the Board of Gover
nors or at the Federal Reserve Bank 
of Atlanta. Any person wishing to 
comment on the application should 
submit views in writing to the Secre
tary, Board of Governors of the Feder
al Reserve System, Washington, D.C. 
20551, to be received not later than 
March 1,1978.

Boards of Governors of the Federal 
Reserve System, February 2,1978.

G r i f f i t h  L . G a r w o o d , 
Deputy Secretary of the Board.

[FR Doc. 78-3785 Filed 2-9-78; 8:45 am]

[6820-23]
GENERAL SERVICES 
ADMINISTRATION

[GSA Bulletin FPMR D-151]
PUBLIC BUILDINGS AND SPACE 

Redsignation of Federal building
1. Purpose. This bulletin announces 

the redesignation of a Federal build
ing.

2. Expiration date. This bulletin ex
pires April 30, 1978. However, the 
building redesignation announced by 
this bulletin will remain in effect until 
canceled or superseded.

3. Redesignation. The name of the 
building being redesignated is as fol
lows:

NOTICES
F ormer Name

U.S. Post Office and Courthouse, Willow 
and Broadway Streets, Beaumont, TX 
77701.

New Name

Jack Brooks Federal Building, U.S. Post 
Office and Courthouse, Willow and Broad
way Streets, Beaumont, TX 77701.
Dated; January 19, 1978.

J a y  s o l o m o n , 
Administrator of 

General Services. -  
[FR Doc. 78-3800 Filed 2-9-78; 8:45 am]

[4110-88]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE
Alcohol, Drug Abuse, and Mental Health 

Administration
ADVISORY COMMITTEES 

Meetings
In accordance with section 10(a)(2) 

of the Federal Advisory Committee 
Act (5 U.S.C. Appendix I), announce
ment is made of the following Nation
al Advisory bodies scheduled to assem
ble during the month of March 1978:

M e n t a l  H e a l t h  S m a ll  G r a n t  
C o m m it t e e

March 22-25; 1:00 p.m., Board Room, 
Council Room, and The Cabinet 
Room, The Shoreham Hotel, 2500 Cal
vert Street NW„ Washington, D.C. 
20008. Open, March 22, 1-2 p.m. 
Closed, otherwise. Contact, Mary E. 
Enyart, Room IOC-14, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-4337.

Purpose: The Committee is charged 
with the initial review of small grant 
applications for Federal assistance in 
all disciplines relevant to the National 
Institute of Mental Health and for 
small grant projects submitted for 
support to the other Institutes of the 
Alcohol, Drug Abuse, and Mental 
Health Administration, and makes rec
ommendations to the National Adviso
ry Councils of the respective Institutes 
for final review.

Agenda: From 1 p.m.-2 p.m., March 
22, the meeting will be open for discus
sion of administrative announcements 
and program developments. Other
wise, the Committee will be perform
ing initial review of grant applications 
for Federal assistance and wiil not be 
open to the public in accordance with 
the determination by the Administra
tor, Alcohol, Drug Abuse, and Mental 
Health Administration, pursuant to 
the provisions of section 552b(c)(6), 
Title 5 U.S. Code and section 10(d) of 
Public Law 92-463 (5 U.S.C. Appendix 
I).

B o a r d  o f  S c ie n t if ic  C o u n se l o r s , 
NIMH

March 30-31; 9:30 a.m., Building 36, 
Conference Room IB-07, National In
stitutes of Health, Bethesda, Md. 
20014. Open, March 30, 9:30-10 a.m. 
Closed, otherwise. Contact, Dr. John 
C. Eberhart, Building 36, Room 1A-05, 
National Institutes of Health, Bethes
da, Md. 20014, 301-496-3501.

Purpose: The Board of Scientific 
Counselors provides expert advice to 
the Director, NIMH, on the mental 
health intramural research program 
through periodic visits to the laborato
ries for assessment of the research in 
progress and evaluation of productiv
ity and performance of staff scientists.

Agenda: The Board will meet in 
Building 36, Room IB-07, Bethesda, 
Md., for approximately 30 minutes for 
a report by the Director and Deputy 
Director of Intramural Research, 
NIMH, on recent administrative devel
opments. The remainder of the two- 
day session will be devoted to the 
review of intramural research projects 
in experimental and physiological psy
chology and in psychiatric genetics, 
and the evaluation of individual scien
tific programs, and will not be open to 
the public in accordance with the de
termination by the Administrator, Al
cohol, Drug Abuse, and Mental Health 
Administration, pursuant to the provi
sions of section 552b(c)(6), Title 5 U.S. 
Code and section 10(d) of Public Law 
92-463 (5 U.S.C. Appendix I).

Substantive program information 
may be obtained from the contact 
person listed above. The NIMH infor
mation Officer who will furnish upon 
request summaries of the meeting and 
rosters of the committee members is 
Dr. Jacquelyn Hall, Acting Chief, 
Public Information Branch, Division 
of Scientific and Public Informatin, 
NIMH, Room 15C-17, Parklawn Build
ing, 5600 Fishers Lane, Rockville, md. 
20857, 301-443-4573.

Dated: February 2,1978.
C a r o l y n  T. E v a n s , 

Committee Management Officer, 
Alcohol, Drug Abuse, and, 
Mental Health Administration.

[FR Doc. 78-3368 Filed 2-9-78; 8:45 am]

[1505-01]

Food and Drug Administration 

ADVISORY COMMITTEES 

Mootings 

Correction
In FR Doc. 78-915, appearing at 

page 1998 in the issue of Friday, Janu; 
ary 13, 1978, the fifth line of the fust 
column on page 1999 should read, 
“mittee Act (Pub. L. 92-463, 86 Stat. .
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[4110-1)31 [4110-83]

Food and Drug Administration 
[Docket No. 77F-0368] 

DESOTO, IN C
Filing of Food Additive Petition

AGENCY: Food and Drug Administra
tion.
ACTION: Notice.
SUMMARY: DeSoto, Inc., has filed a 
petition proposing that the food addi
tive regulations be amended to provide 
for the safe use of components of a 
flexible laminated pouch intended to 
contact food under retort conditions.
FOR FURTHER INFORMATION 
CONTACT:

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis
tration, Department of Health, Edu
cation, and Welfare, 200 C Street 
SW., Washington, D.C. 20204, 202- 
472-5690.

SUPPLEMENTARY INFORMATION:
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786 (21 U.S.C. 
348(b)(5))), notice is given that a peti
tion (FAP 7B3297) has been filed by 
DeSoto, Inc., 1700 S. Mount Prospect 
Road, Des Plaines, I1L 60018, propos
ing that the food additive regulations 
be amended to provide for the safe use 
of components of a flexible laminated 
pouch intended to contact food under 
retort conditions. The petitioned food- 
contact surface is a polypropylene film 
in compliance with § 177.1520 (21 CFR 
177.1520). The adhesive component of 
the system is a polyester adhesive 
manufactured from polyethylene 
phthalate polymer Utilizing compo
nents listed in § 177.1630 Polyethylene 
phthalate polymers (21 CFR 
177.1630), hexamethylene diol, neo
pentyl glycol and adipic acid and 
reacted with the toluene diisocyanate 
adducts of 1,1,1-trimethylolpropane 
and 1,3-butylene glycol.

The environmental impact analysis
report and other relevant material 
have been reviewed, and it has been 
determined that the proposed use of 
the additive will not have a significant 
environmental impact. Copies of the 
environmental impact analysis report 
may be seen in the office of the Hear
ing Clerk (HFC-20), Food and Drug 
Administration, Rm. 4-65, 5600 Fish
ers Lane, Rockville, Md. 20857, be
tween 9 a.m. and 4 p.m., Monday 
through Friday.

Dated: January 31,1978.

H o w a rd  R . R o b e r t s , 
Acting Director, 

Bureau of Foods.
[FR Doc. 78-3369 Filed 2-9-78; 8:45 am]

Health Resources Administration
DETERMINATION OF POPULATION OF HEALTH 

SERVICE AREAS
Correction

FR Doc. 77-25342 published as a 
Notice in the F ed era l  R e g is t e r  of 
September 2, 1977 (42 FR 44288- 
44289) contained a list of health ser
vice areas with their populations. Sev
eral errors were made on this list.

The purpose of this Notice is to cor
rect the population figures for Kansas 
Health Service Areas 2 and 3, Massa
chusetts Health Service Areas 1 and 3, 
and North Carolina Health Service 
Area 1 as follows:

Page 44289 the list of populations 
for the State of Kansas is amended as 
follows:

A rea 2 P o pu la tio n  

Replace 591,100 with 577,300 

Area  3 P o pu la tio n  
Replace 787,400 with 801,200

State of Massachusetts is amended as 
follows:

Area 1 P opulation 
Replace 820,594 with 822,480 

Area 3 P opulation 
Replace 480,558 with 478,672

State of North Carolina is amended as 
follows:

Area 1 P opulation 
Replace 934,922 with 939,700 
Dated: January 31,1978.

H e n r y  A. F o l e y , 
Administrator.

[FR Doc.78-3514 filed 2-9-78; 8:45 am]

[4110-84]
Health Services Administration

ASSISTANCE UNDER THE SOCIAL SECURITY 
ACT MATERNAL AND CHILD HEALTH AND 
CRIPPLED CHILDREN'S SERVICES PROJECT 
GRANTS TO INSTITUTIONS OF HIGHER 
LEARNING

Announcement of Availability of Grants
The Bureau of Community Health 

Services, Health Services Administra
tion, announces that competitive ap
plications are now being accepted for 
grants in fiscal year 1978 for special
ized training in maternal and child 
health of several categories of health 
professionals. The grants are offered 
under the authority of sections 503(2), 
504(2), and 511 of the Social Security 
Act (42 U.S.C. 703(2), 704(2), and 711) 
which authorize the Secretary of 
Health, Education, and Welfare to 
make grants to institutions of higher 
learning for that purpose. Regulations

for the program appear at 42 CFR 51a, 
Subpart D.

“Institution of higher learning” is 
defined as any college or university ac
credited by a recognized body or 
bodies approved for such purpose by 
the U.S. Commissioner of Education, 
and any teaching hospital which has 
higher learning among its purposes 
and functions and which has a formal 
affiliation with an accredited school of 
medicine and a full time academic 
medical staff holding faculty status in 
such school of medicine,

Grants to eligible applicants may be 
made by the Secretary for projects 
which will best promote the purposes 
of sections 503, 504, and 511 of the 
Act, taking into account.

1. The relative extent to which the 
project will contribute to a nationwide 
distribution of needed services and 
training with special emphasis on how 
the applicant will place graduates in 
State and local health departments 
and the extent to which the applicant 
has been successful in recruiting train
ees or fellows from minority groups.

2. The capability of the applicant to 
provide training of high quality and 
effectiveness.

3. The relative extent to which the 
project will provide more effective uti
lization of personnel currently provid
ing health services to mothers and 
children.

4. The extent to which the project 
will assist in the development of new 
information or innovative methods re
lating to the provision of maternal and 
child health and crippled children’s 
services.

5. The degree to which the project 
provides for the stipulated require
ments as set forth in Regulations (42 
CFR Part 51a. 405).

A document regarding intended dis
bursement of funds is available to ap
plicants from:

Health Services Training, Bureau of Com
munity Health Services, Health Services
Administration, Parklawn Building, Room
7-36, 5600 Fishers Lane, Rockville, Md.
20857. -  Y
Consultation and technical assist

ance relative to the development of an 
application is also available upon re
quest to that address.

Completed applications must be re
ceived at the above address by March 
31, 1978, and will be subject to com
petitive, objective review.

The amount available for new ma
ternal and child health training grants 
under this annnouncement is 
$4,275,000. Approximately 26 grants 
will be awarded. s

Dated: January 23,1978.

G eo rg e  I. L y t h c o t t , 
Administrator,

Health Services Administration.
[FR Doc. 78-3515 Filed 2-9-78; 8:45 am]
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[4110-84] '
SUDDEN INFANT DEATH SYNDROME 

PROGRAM
Announcement of Competitive Grant 

Application*
The Bureau of Community Health 

Services (BCHS), Health Services Ad
ministration, announces that competi
tive applications for Sudden Infant 
Death Syndrome (SIDS) Information 
and Counseling project grants will be 
accepted until April 1, 1978, under the 
grant program established by section 
1121(b) of the Public Health Service 
Act (42 U.S.C. 300C-11, as added by 
section 3(a) of the Sudden Infant 
Death Syndrome Act of 1974, Pub. L  
93-270).

Section 1121 of the Public Health 
Service Act authorizes project grants 
to public and nonprofit private enti
ties for support of selected SIDS pro
jects for the collection, analysis, and 
furnishing of information (derived 
from postmortem examination and 
other means) relating to the causes of 
SIDS and the provision of information 
and counseling to families affected by 
SIDS.

Regulations applicable to this pro
gram are set forth at Subpart E of 
Part 51a of Title 42, Code of Federal 
Regulations “Project Grants for SIDS 
Information and Counseling,” pub
lished on June 6, 1975, (40 FR 24436).

S c o pe  o f  T h i s  P rogra m  
A n n o u n c e m e n t

This program announcement identi
fies the general program objectives 
and funding priorities of the Project 
Grants for SIDS Information and 
Counseling Program for fiscal year 
1978.

A. PROGRAM PURPOSES

There are an estimated 6,500-8,000 
cases of SIDS in the United States 
each year. These deaths occur in all 
geographical areas and socioeconomic 
classes, as well as in all ethnic and 
racial groups. The purposes of the pro
ject grants are to provide comprehen
sive, coordinated and humanitarian 
services to families whose infants have 
died suddenly and unexpectedly and 
to learn more about this syndrome. 
The SIDS program, administered by 
the Office qf Maternal and Child 
Health in BCHS, currently provides 
grant funds to 29 organizations in 25 
States.

B. ELIGIBLE APPLICANTS

Any public or nonprofit private 
entity is eligible to apply for a grant 
under this announcement. Individuals 
are not eligible applicants. Applica
tions with evidence of active support 
of the various community resources 
necessary to provide a comprehensive 
approach to this serious problem are 
encouraged.

C. AVAILABLE FUNDS

Of the $2,802,000 approved under a 
continuing resolution by the Congress 
for the SIDS program in fiscal year 
1978, the SIDS program expects to 
award $2,072,260 for new and compet
ing renewal grants. This sum includes 
$200,000 in competitive funds to assist 
federally-funded projects whose ser
vice boundaries currently are less than 
statewide to extend their services. A 
new grant is the initial grant made in 
support of a project requested in an 
application. A competing renewal 
grant continues a project beyond the 
project period for which the initial 
grant was made.

It is expected that approximately 35 
new and renewal grants will be award
ed pursuant to this announcement. 
The range,, of funds per grant is ex
pected to De from $35,000 to $140,000, 
with the average award expected to be 
$60,000. Generally, projects will be 
supported for periods of 1 to 3 years. 
The funds currently available will sus
tain the budget of the nèw and renew
al awards for a 1-year period. Support 
for any additional time remaining in 
the project period depends on funds 
available and on the Secretary’s as
sessment of the grantee’s satisfactory 
performance on the project for which 
the grant was awarded and of the like
lihood of the grantee’s continued con
tribution to the priorities of the SIDS 
program.

D. PROGRAM OBJECTIVES AND PRIORITIES 
FOR FUNDING

Regulations under the Sudden 
Infant Death Syndrome Act call for 
programs which provide services, in
cluding: (1) autopsies in sudden and 
unexpected deaths of infants, (2) use 
of SIDS as a cause of death on the 
death certificate where appropriate, 
(3) prompt notification of the parents 
about the cau^e of death, within a 24 
hour period, wherever possible, (4) in
formation and voluntary counseling of 
families affected by a SIDS loss, (5) 
consultation and arrangements with 
official and voluntary community re
sources for referral of families affect
ed by SIDS and for furnishing infor
mation and suggestions for dealing 
with SIDS cases to such resources and
(6) the collection and dissemination of 
information on SIDS cases in the pro
ject area to appropriate public offi
cials and interested members of the 
général public in the project area.

Priority will be given to projects 
that provide statewide coordinated 
services: (1) to geographic areas with a 
population of one million or more per
sons, (2) located in areas with an 
infant mortality rate higher than the 
national average, (3) have community 
resources available which enable the 
projects to meet the requirements of 
the program, (4) are assured of com
munity support, and (5) provide indi

ca tion s o f how  con tin u ation  o f services 
w ill be m ain ta in ed  a fter  F ederal fund
in g  is concluded.

E. THE APPLICATION PROCESS. *
A-95 Clearinghouse Notice: In com

pliance with the Department of 
Health, Education, and Welfare’s im
plementation of Office of Manage
ment and Budget Circular No. A-95 
Revised, applicants which request 
grant support must, prior to submis
sion of an application, notify both the 
State and Areawide A-95 Clearing
houses of their intent to apply for 
Federal assistance. If the application 
is for a statewide project which does 
not affect areawide or local planning 
and programs, the notification need be 
sent only to the State Clearinghouse 
(listed at 42 FR 2210, January 10, 
1977).

It is strongly recommended that the 
clearinghouses be notified at least 
sixty (60) days before the submission 
deadline daté for receipt of applica
tions. Applications will not be formally 
reviewed without clearinghouse com
ments * or verification that no com
ments were made within the applica
ble period available to the clearing
house for comment. Comments re
ceived from the clearinghouse should 
be included with the application.

Application Consideration: Applica
tions which do not conform to this an
nouncement, are late, or are incom
plete, will not be accepted for review 
and applicants will be notified accord
ingly. Otherwise, all applications will 
be notified accordingly. Otherwise, all 
applicants will be subject to a competi
tive review and evaluation in accor
dance with the established objective 
review process.
FOR ADDITIONAL PROGRAM IN
FORMATION, PLEASE WRITE OR 
TELEPHONE:

Mrs. Geraldine J. Norris, SIDS Pro
gram Director, BCHS P a rk law n  
Building, Room 7-15, 5600 Fishers 
Lane, Rockville, Md. 20857, tele
phone 301-443-6600.
Once the Secretary has reached a 

decision to disapprove competing 
grant applications, or if funds are not 
available to support all approved com
peting grant applications, the unsuc
cessful applicants will be notified.
F. CRITERIA FOR REVIEW AND EVALUATION 

OF APPLICATIONS

Competing grant applications will be 
reviewed and evaluated against the cri
teria which are delineated in SIDS 
program regulations (42 CFR 51a, 
Subpart E). Applicants will be fur
nished with application forms and 
instructions (see item H of this 
notice).
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G. CLOSING DATE FOR RECEIPT OF 
APPLICATIONS

The closing date for receipt of appli
cations under this program announce
ment is April 1,1978. Applications may 
be mailed or hand delivered. Hand de
livered applications are accepted 
during the usual working hours of 8:30
a.m. and 5 p.m.

An application will be considered to 
have arrived by the closing date if:

1. The application is in the Grants 
Management Branch (see item H, 
below) on or before the announced 
closing date, or

2. The application is postmarked at 
least two (2) days prior to the an
nounced closing date.
H. AVAILABILITY OF APPLICATION FORMS

Application kits, including all neces
sary forms, instructions and informa
tion may be obtained from, and com
pleted applications returned to, the 
address below:

Grants Management Branch 
Bureau of Community Health Services 
Room 6-49, Parklawn Building 
S600 Fishers Lane 
Rockville, Md. 20857
Dated: January 23,1978.

G eo r g e  I. L y t h c o t t , 
Administrator,

Health Services Administration. 
IFR Doc. 78-3515 Filed 2-9-78; 8:45 am]

[4110-08]
National Institutes of Health 
AGING REVIEW COMMITTEE 

Meeting
Pursuant to Pub. L. 92-483, notice is 

hereby given of the meeting of the 
Aging Review Committee, National In
stitute on Aging, on March 24, 1978, in 
Building 31C,-Conference Room 8, Na
tional Institutes of Health, Bethesda, 
Md.

The meeting will be open to the 
public from 9 a.m. to 10 a.m. for intro
ductory remarks. Attendance by the 
public will be limited to space avail- 
able.

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and sec
tion 10(d) of Pub. L. 92-463, the meet- 
tog will be closed to the public from 10 
a.m. to adjournment for the review, 
discussion and evaluation of individual 
grant applications. These applications 
and the discussions could reveal confi
dential trade secrets or commercial 
Property such as patentable material, 
J g  Personal information concerning 
individuals associated with the appli
cations.

Mrs. Suzanna H. Porter, Committee 
Management Officer, NIA, Building 
«1. Room 5C07, National Institutes of

Health, Bethesda, Md., Area Code 301, 
496-5345, will provide summaries of 
meetings and rosters of Committee 
members as well as substantive pro
gram information.
(Catalog of Federal Domestic Assistance 
Program No. 13.866, National Institutes of 
Health.)

Dated: February 1,1978.
S u z a n n e  L . F r e m e a u , 

Committee Management Officer, 
National Institutes of Health. 

[FR Doc. 78-3407 Filed 2-9-78; 8:45 am]

[4110-08]
ALLERGY AND CLINICAL IMMUNOLOGY 

RESEARCH COMMITTEE
Moating

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Al
lergy and Clinical Immunology Re
search Committee, National Institute 
of Allergy and Infectious Diseases oh 
March 6, 1978, at the National Insti
tutes of Health, Building 31C, Confer
ence Room 7, Bethesda, Md.

This meeting will be open to the 
public from 9 a.m. to 10:30 a.m. on 
March 6 to discuss program policies 
and issues. Attendance by the public 
will be limited to space available.

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and sec
tion 10(d) of Pub. L. 92-463, the meet
ing of the Committee will be closed to 
the public from 10:30 a.m. to adjourn
ment on March 6 for the review, dis
cussion, and evaluation of individual 
grant applications. These applications, 
and discussions could reveal confiden
tial trade secrets or commercial prop
erty such as patentable material, and 
personal information concerning indi
viduals associated with the applica
tions.

Mr. Robert L, Schreiber, Chief, 
Office of Research Reporting and 
Public Response, NIAID, Building 31, 
Room 7A32, National Institutes of 
Health, Bethesda, Md. 20014, tele
phone 301-496-5717, will provide sum
maries of the meeting, and rosters of 
the Committee members.

Dr. Luz A. Froehlich, Executive Sec
retary, Allergy and Clinical Immunol
ogy Research Committee, NIAID, 
NIH, Westwood Building, Room 703, 
telephone 301-496-7131, will provide 
substantive program information.
(Catalog of Federal Domestic Assistance 
Program No. 13.855, National Institutes of 
Health.)

Dated: February 1,1978.
S u z a n n e  L. F r e m e a u ,

Committee Management Officer, 
National Institutes of Health.

[FR Doc. 78-3402 Filed 2-9-78; 8:45 am]

[4110-08]
BIOMEDICAL LIBRARY REVIEW COMMITTEE 

Mooting
Pursuant to Pub. L. 92-463, notice is 

hereby given of the meeting of the 
Biomedical Library Review Commit
tee, National Library of Medicine, on 
March 20-21, 1978, from 8:30 a.m. to 5 
p.m. on March 20, and from 8:30 a.m. 
to adjournment on March 21, in the 
Board Room of the National Library 
of Medicine, 8600 Rockville Pike, Be
thesda, Md.

This meeting will be open to the 
public from 8:30 to 11 a.m. on March 
20 for the discussion of administrative 
reports and program developments. 
Attendance by the public will be limit
ed to space available.

In accordance with provisions set 
forth in section 552b(eK4) and 
552b(c)(6), Title 5, U.S. Code and sec
tion 10(d) of Pub. L. 92-463, the meet
ing will be closed to the public on 
March 20 from 11 a.m. to 5 p.m., and 
from 8:30 a.m. to adjournment on 
March 21 for the review, discussion 
and evaluation of individual grant ap
plications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per
sonal information concerning individ
uals associated with the applications.

Dr. Roger W. Dahlen, Executive Sec
retary of the Committee, and Chief, 
Division of Biomedical Information 
Support, Extramural Programs, Na
tional Library of Medicine, 8600 Rock
ville Pike, Bethesda, Md. 20014, tele
phone number 301-496-4191, will pro
vide summaries of the meeting, rosters 
of committee memmbers, and other in
formation pertaining to the meeting.
(Catalog of Federal Domestic Assistance 
Program Nos. 13.348, 13.349, 13.351, 13.352, 
13.881—National Institutes of Health.)

Dated: February 1,1978.
S u z a n n e  L. F r e m e a u , 

Committee Management Officer, 
National Institutes of Health.

[FR Doc. 78-3405 Filed 2-9-78; 8:45 am]

[4110-08]
CLINICAL APPLICATIONS AND PREVENTION 

ADVISORY COMMITTEE
Mooting

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Clinical Applications and Prevention 
Advisory Committee, Division of Heart 
and Vascular Diseases, National Heart, 
Lung, and Blood Institute, March 23- 
24, 1978, Federal Building, Conference 
Room 6C01, Bethesda, Md.

This meeting will be open to the 
public on March 23, from 9 a.m. to 
10:30 a.m. when the current progress 
of the Multiple Risk Factor Interven-
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tion Trial will be discussed. Atten
dance by thé public will be limited to 
space available. *

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and sec
tion 10(d) of Pub. L. 92-463, the meet
ing will be closed to the public on 
March 23, from 10:30 a.m. to adjourn
ment, and on March 24, from 8:30 a.m. 
to adjournment, for the review, discus
sion and evaluation of individual con
tract renewal proposals. The proposals 
and the discussions could reveal confi
dential trade secrets and personal in
formation Such as privileged unblind
ed medical data about individuals asso
ciated with the proposals.

Mr. York Onnen, Chief, Public In
quiries and Reports Branch, National 
Heart, Lung, and Blood Institute, 
Building 31, Room 5A03, National In
stitutes of Health, Bethesda, Md. 
20014, phone 301-496-4236, will pro
vide summaries of meetings and ros
ters of committee mémbers. Dr. Wil
liam J. Zukel, Executive Secretary of 
the Committee, Federal Building, 
Room 4C10, Bethesda, Md. 20014, 
phone 301-496-2533, will furnish sub
stantive program information.
(Catalog of Federal Domestic Assistance 
Program No. 13.837, National Institutes of 
Health.)

Dated: February 1; 1978.
S u z a n n e  L. F r e m e a u , 

Committee Management Officer, 
National Institutes of Health.

[FR Doc. 78-3406 Filed 2-9-78; 8:45 am]

[4110-08]
CONTRACT PROPOSALS AND GRANT 

APPLICATIONS
Meetings

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of com
mittees advisory to the National 
Cancer Institute.

These meetings will be open to the 
public to discuss administrative details 
or other issues relating to committee 
business as indicated in the notice. At
tendance by the public will be limited 
to space avàilable.

These meetings will be closed to the 
public as indicated below in accor
dance with the provisions set forth in 
sections 552b(c)(4) and 552b(c)(6), 
Title 5, U.S. Code and section 10(d) of 
Pub. L. 92-463, for the review, discus
sion and evaluation of individual con
tract proposals and grant applications, 
as indicated. These proposals and ap
plications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa^ 
tion concerning individuals associated 
with the proposals and applications.

Mrs. Marjorie F..Early, Committee 
Management Officer, NCI, Building

31, Room 4B43, National Institutes of 
Health, Bethesda, Md. 20014, 301-496- 
5708, will furnish summaries of the 
meetings and rosters of committee 
members, upon request. Other infor
mation pertaining to the meeting can 
be obtained from the Executive Secre
tary indicated. Meetings will be held 
at the National Institutes of Health, 
9000 Rockville Pike, Bethesda, Md. 
20014, unless otherwise stated.
Name of committee: Biometry and Epide

miology Contract Review Committee. 
Dates: March 6-7,1978; 7 p.m.
Place: Building 31 A, Conference Room 4, 

National Institutes of Health.
Times: Open; March 6, 7 p.m. to 10:30 p.m.;

Closed: March 7, 8:30 a.m. to 5 p.m.
Closure reason: To review research contract 

proposals.
Executive secretary: Mr. Harvey Geller, 

Landow Building, Room 5C19, National 
Institutes of Health, phone 301-496-6014.

(Catalog of Federal Domestic Assistance No. 
13.393 National Institutes of Health.)
Name of committee: Cancer Control Grant 

Review Committee.
Dates: March 6-7,1978; 8:30 a.m.
Place: Building 31C, Conference Room 8, 

National Institutes of Health.
Times: Open: March 6, 8:30 a.m. to 9 a.m.; 

Closed: March 6, 9 a.m. to 5 p.m.; and 
March 7, 8:30 a.m. to adjournment.

Closure reason: To review research grant 
applications.

Executive secretary: Dr. Robert F. Brown
ing, Room 7A07, Blair Building, National 
Institutes of Health, phone 301-427-7944.

(Catalog of Federal Domestic Assistance No. 
13.399 National Institutes of Health.)
Name of Committee: Developmental Thera

peutics Committee.
Date: March 9,1978, 9 a.m.
Place: Blair Building, Room 110, 8300 Coles- 

ville Road, Silver Spring, Md. 20910.
Times: Open: March 9, 9 a.m. to 9:30 a.m.;

closed: March 9, 9:30 a.m. to adjournment. 
Closure reason: To review research contract 

proposals.
Executive Secretary: Dr. J. A. R. Mead, 

Blair Building, Room 5A03, National Insti
tutes of Health, phone 301-427-7263.

(Catalog of Federal Domestic Assistance No.
13.395, National Institutes of Health.)
Name of Committee: Subcommittee for 

Bladder Cancer of the Bladder and Pros
tatic Cancer Review Committee.

Dates: March 13-14,1978, 8:30 a.m.
Place: Landow Building, Room C418, 7910 

Woodmont Avenue, Bethesda, Md. 20014. 
Times: Open: March 13, 8:30 a.m. to 11 a.m.; 

agenda/open portion: Review of progress 
reports; closed: March 13, 11 a.m. to 5 p.m. 
and March 14, 8:30 a.m. to adjournment. 

Closure reason: To review research grant 
applications.

Executive Secretary: Dr. William E. Straile, 
Westwood Building, Room 853, National 
Institutes of Health, phone 301-496-7194.

(Catalog of Federal Domestic Assistance 
Nos. 13.393, 13.394, 13.395, National Insti
tutes of Health.)
Name of committee: Diagnostic Research 

Advisory Group.
Dates: March 15-16,1978, 8:30 a.m.
Place: Building 31C, Conference Room 10, 

National Institutes of Health.

Times: Open: March 15, 11 a.m. to 5 p m, 
and March 16, 8:30 a.m. to adjournment; 
agenda/open portion: General business re
lated to cancer diagnosis contract research 
program and review of current contracts; 
closed: March 15, 8:30 a.m. to 11 a.m.

Closure reason: To review research contract 
proposals.

Executive Secretary: Dr. R. Quentin Black- 
well, Building 31, Room 3A10, National In
stitutes of Health, phone 301-496-1591.

(Catalog of Federal Domestic Assistance No.
13.394, National Institutes of Health.)
Name of committee: Subcommittee for Pros

tatic Cancer of the Bladder and Prostatic 
Cancer Review Committee.

Dates: March 20,1978, 8:30 a.m.
Place: Building 31C, Conference Room 8, 

National Institutes of Health.
Times: Open: March 20, 8:30 a.m. to 9 a.m.; 

closed: March 20, 9 a.m. to adjournment.
Closure reason: To review research grant 

applications.
Executive secretary: Dr. Andrew Chiarodo, 

Westwood Building, Room 853, National 
Institutes of Health, phone 301-496-7194.

(Catalog of Federal Domestic Assistance
Nos. 13.393, 13.394, 13.395, National Insti
tutes of Health.)
Name of Com m ittee: Cancer Center Support 

Review Subcommittee of the Clinical 
Cancer Program Project and Cancer Cen
ters Support Review Comittee.

Dates: March 23-24,1978, 8:30 a.m.
Place: Building 31C, Conference Room 6, 

National Institutes of Health.
Times: Open: March 23, 8:30 a.m. to 10 a.m.; 

closed: March 23, 10 a.m. to 6 p.m. and 
March 24, 8:30 a.m. to adjournment.

Closure reason: To review research grant 
applications.

Executive Secretary: Dr. Robert Manning, 
Westwood Building, Room 803, National 
Institutes of Health, phone 301-496-7721.

(Catalog of Federal Domestic Assistance No.
13.397, National Institutes of Health.)
Name of Committee: Breast Cancer Task 

Force Committee.
Dates: March 29-31,1978, 8:30 a.m.
Place: March 29 (Wilson Hall, Building % 

National Institutes of Health) and March 
30-31 (Holiday Inn, Bethesda, Md.).

Times: Open: March 29, 8:30 a.m. to 5 p.m.; 
closed: March 30, 8:30 a.m. to 5 p.m. and 
March 31, 8:30 a.m. to adjournment.

Closure reason: To review research contract 
proposals.

Executive -Secretary: Dr. D. Jane Taylor, 
Landow Building, Room 4A22, National 
Institutes of Health, phone 301-496-6178.

(Catalog of Federal Domestic Assistance
Nos. 13.394, 13.395, 13.396, National Insti
tutes of Health.)
Name of Committee: Clinical Trials Com

mittee.
Dates: March 30-31,1978; 8:30 a.m.
Place: Building 31C, Conference Room 8, 

National Institutes of Health.
Times: Open: March 30, 8:30 a.m. to 9 a.m. 

and March 31, 8:30 a.m. to 9 a.m.; closed: 
March 30, 9 a.m. to 5 p.m. and March 31,» 
a.m. to adjournment.

Closure reason: To review research contract 
proposals.

Executive secretary: Dr. Jane E. Henney, 
Landow Building, Room C808, National 
Institutes of Health. Phone 301-496-252*.

(Catalog of Federal Domestic Assistance No.
13.395, National Institutes of Health.)
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Name of Committee: Virus Cancer Program 
Scientific Review Committee.

Dates: March 30-31,1978; 9 a.m.
Place: Landow Building, Room 4C18, 7910 

Woodmont Avenue, Bethesda, Md. 20014. 
Times: Open: March 30, 9 a.m. to 9:30 a.m.; 

closed: March 30, 9 a.m. to 5 p.m. and 
March 31, 9 a.m. to adjournment.

Closure reason: To review research contract 
proposals.

Executive secretary : D r. Wilna A. Woods, 
Landow Building, Room 9A08, National 
Institutes of Health. Phone 301-496-4533.

(Catalog of Federal Domestic Assistance No. 
13.393, National Institutes of Health.)
Name of committee: Clinical Cancer Pro

gram Project Review Subcommittee of the 
Clinical Cancer Program Project and 
Cancer Center Support Review Commit- 
t66.

Dates: March 30-April 1,1978; 8:30 a.m.
Place: Holiday Inn—Chevy Chase, 5520 Wis

consin Avenue, Chevy Chase, Md.
Times: Open: March 30, 8:30 a.m. to 10:30 

a.m.; closed: March 30, 10:30 a.m. to. 5:30 
p.m., March 31, 8:30 a.m. to 5:30 p.m., and 
April 1,8:30 a.m. to adjournment.

Closure reason: To review research grant 
applications.

Executive secretary: Dr. Louise G. Thom
son, Westwood Building, Room 809, Na
tional Institutes of Health. Phone 301- 
496-7924.

(Catalog of Federal Domestic Assistance No. 
13.397, National Institutes of Health.)
Name of committee: Committee on Cancer 

Immunobiology.
Date: March 31,1978; 2 p.m.
Place: Building 10, Conference Room 4B14, 

National Institutes of Health.
Times: Open: March 31, 2 p.m. to 2:30 p.m., 

and closed: March 31, 2:30 p.m. to ad
journment.

Closure reason: To review  ̂research contract 
proposals.

Executive secretary: Mrs. Judith M. 
Whalen, Building 10, Room 4B17, Nation
al Institutes of Health. Phone 301-496- 
1791.

(Catalog of Federal Domestic Assistance No.
13.396, National Institutes of Health.)

Dated: February 1,1978.
S u za n n e  L. F r e m e a u , 

Committee Management Officer, 
National Institutes of Health. 

[FR Doc. 78-3404 Filed 2-9-78; 8:45 am]

[4110-08]

COMMITTEE ON CANCER IMMUNOTHERAPY 

Meetings
Pursuant to Pub. L. 92-463, notice is 

hereby given of meetings of the Com
mittee on Cancer Immunotherapy, for 
March 1978, National Cancer Insti- 

National Institutes of Health, 
»000 Rockville Pike, Bethesda, Md.
. * fv?e °* *'*iese meetings will be open 
jo the public to discuss committee 
posuiess as indicated in the notice. At
tendance by the public will be limited 
to space available.

of these meetings will be 
osed to the public as indicated below 
accordance with provisions set forth

in section 552b(c)(6), Title 5, U.S. Code 
and section 10(d) of Pub. L. 92-463, for 
the review, discussion, and evaluation 
of individual contract proposals. These 
proposals and the discussions could 
reveal personal information concern
ing individuals associated with the 
proposals.
Meeting dates: March 2, March 9, March 13, 

March 16, March 30,1978.
Meeting place: Building 10, Room 4B14, Na

tional Institutes of Health.
Meeting times: Open—1:15 p.m.-l:45 p.m., 

each day; closed—1:45 p.m.-adjoumment, 
each day.
Mrs. Marjories F. Early, Committee 

Management Officer, NCI, Building 
31, Room 4B43, National Institutes of 
Health, Bethesda, Md. 20014, 301-496- 
5708, will furnish summaries of the 
meetings and rosters of committee 
members, upon request.

Dr. George M. Steinberg, Executive 
Secretary, National Cancer Institute, 
Building 10, Room 4B09, National In
stitutes of Health, Bethesda, Md. 
20014, 301-496-1791, will furnish sub
stantive program information.
(Catalog of Federal Domestic Assistance No. 
13.395, National Institutes of Health.)

Dated: February 1,1978.
S u z a n n e  L. F r e m e a u , 

Committee Management Officer, 
National Institutes of Health. 

[FR Doc. 78-3401 Filed 2-9-78; 8:45 am]

[4110-08]
National Institutes of Health

INTERAGENCY PRIMATE STEERING COMMITTEE

General Announcement; Solicitation of Com
ments on a Proposed National Primate Plan
As a result of the critical need for 

monkeys and apes in biomedical re
search, along with the difficulty in ac
quiring many species of these animals, 
a steering committee was established 
at the National Institutes of Health to 
develop a unified approach to ensure 
short-and long-term availability of 
nonhuman primates. Since these ani
mals are also important to the acitii- 
ties or other Federal agencies, the As
sistant Secretary for Health, Depart
ment of Health, Education, and Wel
fare (DHEW) later expanded the Com
mittee, and membership now includes 
representatives from the National Sci
ence Foundatioft, the Department of 
defense, and five DHEW components: 
the Alcohol, Drug Abuse, and Mental 
Health Administration; the Center for 
Disease Control; the Food and Drug 
Administration; the Office of Interna
tional Health; and the National Insti
tutes of Health, the lead agency. Rep
resentatives of other agencies partici
pate in the work of the Committee on 
an ad hoc basis. The Committee was 
given responsibility for the prepara

tion of a plan to ensure adequate and 
continuing supplies of primates for es
sential biomedical research and health 
activities.

The Interagency Primate Steering 
Committee has completed preparation 
of a proposed National Primate Plan. 
This plan presents recommendations 
designed to structure, balance, and 
extend the many already existing pro
grams of the Federal Government and 
others, together with the development 
of new programs to ensure that the re
quirements for nonhuman primates of 
all essential health activities can be 
met now and in the future. Specifical
ly, increased conservation measures, 
additional programs of domestic pri
mate production and the establish
ment of international arrangements to 
ensure a stable supply and long-term 
availability of primates from their 
countries of origin, are recommened.

Prior to placing this plan in final 
form, comments are hereby solicited 
from all interested parties. The final 
plan will be based, in part, on an eval
uation of responses to this announce
ment.

Single copies of the proposed Na
tional Primate Plan may be obtained 
by writing to:

Executive Director, Interagency Primate
Steering Committee, NIH Building, 14 G,
Bethesda, Md. 20014.
Comments should be sent on or 

before April 11, 1978, to the above ad
dress.

Dated: February 7,1978.
D o na ld  S. F r e d r ic k s o n , 

Director,
National Institutes of Health.

[FR Doc. 78-3873 Filed 2-9-78; 8:45 am]

[4110-08]
MICROBIOLOGY AND INFECTIOUS DISEASES 

ADVISORY COMMITTEE
Masting

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Mi
crobiology and Infectious Diseases Ad
visory Committee, National Institute 
of Allergy and Infectious Diseases on 
March 6, 1978, in Building 31C, Con
ference Room 9, at the National Insti
tutes of Health, Bethesda, Md.

This meeting will be open to the 
public from 9 a.m. until 10:30 a.m. on 
March 6 to discuss program policies 
and issues. Attendance by the public 
will be limited to space available.

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code, and sec
tion 10(d) of Pub. L. 92-463, the meet
ing of the Committee will be closed to 
the public 10:30 a.m. to adjournment 
on March 6 for the review, discussion, 
and evaluation of individual grant ap
plications and contract proposals.
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These applications, proposals, and dis
cussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per
sonal information concerning individ
uals associated with the applications 
and proposals.

Mr. Robert L. Schreiber, Chief, 
Office of Research Reporting and 
Public Response, NIAID, National In
stitutes of Health, Building 31, Room 
7A3 2, Bethesda, Md. 20014, 301-496- 
5717, will provide summaries of the 
meeting and rosters of the Committee 
members.

Dr. Thelma N. Fisher, Executive 
Secretary, Microbiology and Infectious 
Diseases Advisory Committee, NIAID, 
National Institutes of Health, 
Westwood Building, Room 706, Be
thesda, Md. 20014, 301-496-7465, will 
provide substantive program informa
tion.
(Catalog of Federal Domestic Assistance 
Program No. 13.856, National Institutes of 
Health.)

Dated: February 1,1978.
S u z a n n e  L. F r e m e a u , 

Committee Management Officer, 
National Institutes of Health.

[FR Doc. 78-3403 Filed 2-9-78; 8:45 am]

[4110-08]
NATIONAL CANCER INSTITUTE COMMITTEES 

Renewals
The Director, National Institutes of 

Health, announces the merger on Jan
uary 3, 1978, of the National Large 
Bowel Cancer Project Working Cadre 
and the National Pancreatic Cancer 
Project Working Cadre and the renew
al of these committees as one under 
the new title of Large Bowel and Pan
creatic Cancer Review Committee, 
under the authority of sections 
410(a)(3) and 410A(a) of the Public 
Health Service Act (42 U.S.C. 286d and 
286e). Such advisory committees shall 
be governed by the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463) setting forth standards gov
erning the establishment and use of 
advisory committees.

This committee provides to the Di
rector, NCI, and the Director, Division 
of Cancer Research Resources and 
Centers, NCI, advice on the p lann in g  
and review of programs of research, 
and on the review of grant applica
tions submitted in response to publica
tion of research plans. The committee 
will terminate January 3, 1980, unless 
renewed by appropriate action as au
thorized by law.

Dated: January 31,1978.
D ona ld  S . F r e d r ic k s o n ,

M.D., Director,
National Institutes of Health.

[FR Doc. 78-3408 Filed 2-9-78; 8:45 am]

[4110-08]
NATIONAL CANCER INSTITUTE COMMITTEES 

Renewal»
The Director, National Institutes of 

Health, announces the merger on Jan
uary 3, 1978, of the Clinical Cancer 
Program Project Review Committee 
and the Cancer Center Support Grant 
Review Committee and the renewal of 
these committees as one under the 
new title of Clinical Cancer Program 
Project and Cancer Center Support 
Review Committee, under the author
ity of section 410A(a) of the Public 
Health Service Act (42 U.S.C. 286d). 
Such advisory committees shall be 
governed by the provisions of the Fed
eral Advisory Committee Act (Pub. L. 
92-463) setting forth standards gov
erning the establishment and use of 
advisory committees.

This committee provides to the Di
rector, NCI and the Director, Division 
of Cancer Research Resources and 
Centers, NCI, advice concerning merit 
review of applications for cancer 
center support grants and for clinical 
program project grants. This commit
tee will terminate January 3, 1980, 
unless renewed by appropriate action 
as authorized by law.

Dated: January 31,1978.
D o na ld  S . F r e d r ic k s o n ,

M.D., Director,
National Institutes of Health.

[FR Doc. 78-3409 Filed 2-9-78; 8:45 am]

Dated: January 31,1978.
D o na ld  S . F r e d r ic k so n ,

M.D., Director,
National Institutes of Health. 

[FR Doc. 78-3410 Filed 2-9-78; 8:45 am]

[4110-12]
Office of the Secretary

SECRETARY’S ADVISORY COMMITTEE ON THE
RIGHTS AND RESPONSIBILITIES OF WOMEN

Meeting

The Secretary's Advisory Committee 
on the Rights and Responsibilities of 
Women, which is established to pro
vide advice to the Secretary of Health, 
Education, and Welfare on the impact 
of the policies, programs, and activi
ties of the Department on the status 
of women, will hold its Child Care and 
Family Task Force meeting February 
27, 1978, from 6 p.m. to 10 p.m., in 
Room 624D, HEW-Hubert H. Hum
phrey Building, 200 Independence 
Avenue SW., Washington, D.C. The 
agenda will include a briefing on child 
care and family issues within the De
partment of Health, Education, and 
Welfare.

Further information on the Commit
tee may be obtained from: Susan C. 
Lubick, Executive Secretary, tele
phone 202-245-8454.

This meeting is open to the public.

[4110-08]
NATIONAL CANCER INSTITUTE COMMITTEES 

Renewals
The Director, National Institutes of 

Health, announces the merger on Jan
uary 3, 1978, of the National Bladder 
Cancer Project Working Cadre and 
the National Prostatic Cancer Project 
Working Cadre and the renewal of 
these committees as one under the 
new title of Bladder and Prostatic 
Cancer Review Committee, under the 
authority of sections 410(a)(3) and 
410A(a) of the Public Health Servfòe 
Act (42 U.S.C. 286d and 286e). Such 
advisory committees shall be governed 
by the provisions of the Federal Advi
sory Committee Act (Pub. L. 92-463) 
setting forth standards governing the 
establishment and use of advisory 
committees.

This committee provides to the Di
rector, NCI, and thè Director, Division 
of Cancer Research Resources and 
Centers, NCI, advice on the p lan n in g  
and review of programs of research, 
and on the review of grant applica
tions submitted in response to publica
tion of research plans. The committee 
will terminate January 3, 1980, unless 
renewed by appropriate action as au
thorized by law.

Dated: February 6,1978.
S u sa n  C . L u b ic k , 

Executive Director, Secretary’s 
Advisory Committee on the 
Rights and Responsibilities of 
Women.

[FR Doc. 78-3816 Filed 2-9-78; 8:45 am]

[4110-12]
SECRETARY’S ADVISORY COMMITTEE ON THE

RIGHTS AND RESPONSIBILITIES OF WOMEN

Meeting
The Secretary’s Advisory Committee 

on the Rights and Responsibilities of 
Women, which is established to pro
vide advice to the Secretary of Health, 
Education, and Welfare on the impact 
of the policies, programs, and activi
ties of the Department on the status 
of women, will hold its Health Task 
Force meeting on February 28, 1978 
from 9 a.m. to 1 p.m., in Room 624-D, 
HEW-Hubert H. Humphrey Building. 
200 Independence Avenue SW., Wash
ington, D.C. The agenda will include 

• discussion of HEW health issues.
Further information on the C om m it

tee may be obtained from: Susan C. 
Lubick, Executive Secretary, tele
phone 202-245-8454.

This meeting is open to the public.
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Dated: F eb ru ary  6, 1978.
*  S u sa n  C. L u b ic k , 

Executive Director, Secretary's 
Advisory Committee on the 
Rights and Responsibilities of 
Women.

[FR Doc. 78-3,817 Filed 2-9-78; 8:45 am]

[4210-01]
DEPARTMENT OF HOUSING AND 

URBAN DEVELOPMENT
Office of the Secretary
[Docket No. N-78-840]

TASK FORCE ON TENANT PARTICIPATION IN 
THE MANAGEMENT OF LOW-INCOME 
PUBLIC HOUSING

Meeting
AGENCY: Department of Housing 
and Urban Development (HUD).
ACTION: Notice is given announcing 
the fourth meeting date of the Task 
Force.
SUMMARY: The Secretary is an
nouncing the fourth meeting and 
agenda for the Task Force on Tenant 
Participation in the Management of 
Low-Income Public Housing. Meetings 
are scheduled for February 26-28, 1978 
and the agenda for the meetings are 
stated.
DATE OF FOURTH MEETING: The 
fourth meeting of the Task Force is 
scheduled to be held over a three-day 
period beginning on February 26, 1978 
at 10 a.m. in Washington, D.C. at the 
Department of Housing and Urban 
Development, located at 451 Seventh 
Street SW., in Room 10233.
ADDRESS: James F. Anderson, Acting 
Director, Project Management Divi
sion, Office of Assisted Housing Man
agement, Room 6248, or Joseph 
Smith, Director, Consumer Liaison Di
vision, Office of Consumer Affairs, 
Room 4212, Department of Housing 
Sfld Urban Development, 451 Seventh 
Street SW., Washington, D.C. 20410.
for f u r t h e r  
CONTACT:

INFORMATION

James F. Anderson, 202-755-6429; 
Joseph Smith, 202-755-5360; or 
Donald McLain, 202-755-5333.

SUPPLemENTARy  INFORMATION: 
p of the Task Force on Tenant 
participation in the Management of 
tow-income Public Housing have been 

ei* *or dates and time indi
cated above. The two Working Groups 
«e scheduled to meet on the first day 

V  ™ next two days will be for the 
fn, 5vf°rce business. This win be the 
bv nT fuU'sessi°n meeting convened 
rv.«-!6 ^ask Force as prescribed in its 

narter. The first meeting of the Task 
rce was held over a two-day period

which began on November 7, 1977. 
The second meeting was also held over 
a two-day period which began on No
vember 29, 1977. The third meeting 
was held over a four-day period which 
began on January 6, 1978 in Denver, 
Colo.

The agenda for the February meet
ing includes the following:

1. Minutes of the previous meeting.
2. Report from Working Groups.
3. Other Task Force business.
The meeting of the Task Force will 

be open to the public. Issued at Wash
ington, D.C., February 7,1978.

J a y  J a n is ,
Acting Secretary, Department of 

Housing and Urban Develop
ment

[FR Doc. 78-3886 Filed 2-9-78; 8:45 am]

[4310-84]
DEPARTMENT OF THE INTERIOR

Bureau of Land Management

CHIEF, TITLE AND RECORDS SECTION, DIVI
SION OF MANAGEMENT SERVICES, NEW
MEXICO STATE OFFICE

Redelegation of Authority by State Director
Pursuant to the authority contained 

in section 1.1 of Bureau Order No. 701 
dated July 23, 1964, as amended, au
thority is hereby redelegated to the 
Chief, Title and Records Section,to  
take the below listed actions under 
sections 1.6(k) as to mining, claim in
struments filed for recordation with 
BLM under 43 CFR Part 3833:

(1) Accept and record instruments 
meeting recoifdation requirements;

(2) Notify owners to take curative 
actions to complete defective filings.

(3) Reject instruments and void 
claims not filed within the prescribed 
time periods.

This delegation is effective January
1,1978.

M a x w e l l  T. L ie u r a n c e , 
Acting State Director.

Approved: February 2,1978.
A r n o l d  E . P e t t y ,

Acting Associate.
[FR Doc. 78-3738 Filed 2-9-78; 8:45 am]

[4310-84]
[M 39381]

MONTANA
Proposed Withdrawal and Reservation of 

Lands: Correction
F e b r u a r y  1, 1978.

Notice of Proposed Withdrawal and 
Reservation of Lands under Serial No. 
M 39381, dated January 11, 1978, pub
lished as FR Doc. 78-1526 on pages 
2767 and 2768 for the issue of January

19,1978, is hereby corrected to add the 
following paragraphs:

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976, notice is hereby given 
that an opportunity for a public hear
ing is afforded. All interested persons 
who desire. to be heard on the pro
posed withdrawal must submit a writ
ten request for hearing to the State 
Director, Bureau of Land Manage
ment, P.O. Box 30157$ Billings, Mont. 
59107, by March 10, 1978. Upon deter
mination by the State Director that a 
public hearing will be held, the time 
and place will be announced.

For a period of two years from Janu
ary 11,1978, the lands will be segregat
ed from location and entry under the 
mining laws only, subject to existing 
valid rights, unless the application, is 
rejected or the withdrawal is approved 

- prior to that time. If the withdrawal is 
approved by the Secretary, the segre
gation will remain in effect, for a 
period of 20 years from the date of 
such approval.

The 30-day period provided for the 
submission of comments concerning 
this proposed withdrawal is extended 
to March 10,1978.

R o land  F .  L e e ,
Chief, Branch of Lands 

and Minerals Operations.
[FR Doc. 78-3739 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32646]

NEW MEXICO 
Application

J a n u a r y  31,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Phillips Petroleum 
Co. has applied for one 4y2-inch natu
ral gas pipeline right-of-way across the 
following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T 20 S R 34 E
Sec. 27, EttNWtt and SWV4NWV4.
This pipeline will convey natural gas 

across 0.576 miles of public lands in 
Lea County, N. Mex.

The purpose bf this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land
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Management, P.O. Box 1397, Roswell,
N. Mex. 88201.

F red E. P adilla,
Chief, Branch of Lands 

and Minerals Operations. 
[PR Doc. 78-3740 Piled 2-9-78; 8:45 am]

[4310-84]
CNM 32642]

NEW MEXICO 
Application

J anuary 31,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Southern Union 
Gathering Co. has applied for one 4- 
inch natural gas pipeline right-of-way 
across the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 29 N„ R. 8 W.,
Sec. 31, lot 8, SWyiNEVi, and NVfeSEy*.
This pipeline will convey natural gas 

across 0.49 miles of public lands in San 
Juan County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red E. P adilla,
Chief, Branch of Lands 

and Minerals Operations.
[PR Doc. 78-3741 Piled 2-9-78; 8:45 am]

[4310-84]
[NM 32641]

NEW MEXICO 
Application

J anuary 31,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Gas Company of 
New Mexico has applied for one 4-inch 
natural gas pipeline right-of-way 
across the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 28 N., R. 10 W.,
Sec. 9, sw y4swy«.
This pipeline will convey natural gas 

across 0.044 miles of public lands in 
San Juan County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red E. P adilla,
Chief, Branch of 

Lands and Minerals Operations.
[PR Doc. 78-3742 Piled 2-9-78; 8:45 am]

[4310-84]
[NM 32610, 32649]

NEW MEXICO 
Applications

J anuary 31,1978.
Notice is hereby given that, pursu

ant to Section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), El Paso Natural 
Gas Co. has applied for two 4Vfe-inch 
natural gas pipeline rights-of-way 
across the following lands:

N ew  M exico  P rincipal  Mer idian , N ew  
M exico

T. 29 N., R. 7 W.,
Sec. 11, SEV4NEV4 and NEViSEVi.

T. 32 N., R. 12 W.,
Sec. 25, SEHiNWy«.
These pipelines will convey natural 

gas across 0.446 mile of public lands in 
Rio Arriba and San Juan Counties, N. 
Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau, of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red E. P adilla,
Chief, Branch of Lands 

and Minerals Operations.
[PR Doc. 78-3743 Piled 2-9-78; 8:45 am]

[4310-84]
[NM 32609, 32611 and 32612]

NEW MEXICO 
Applications

F ebruary 1,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as

amended by the Act of November 16, 
1973 (87 Stat. 576), El Paso Naturai 
Gas Co. has applied for three 4%-inch 
natural gas pipeline rights-of-way 
across the following lands:

N ew  M exico  P rincipal  M eridian, New 
M exico

T. 31 N., R. 10 W.,
Sec. 11, lot 13;
Sec. 13, lots 4 and 5;
Sec. 14, lot 1.

T. 31 N., R. 11 W.,
Sec. 5, lot 8.
These pipelines will convey natural 

gas across 0.399 miles of public lands 
in San Juan County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the applications should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management,> P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red E . P adilla, 
Chief, Branch of Lands 

and Minerals Operations.
[PR Doc. 78-3744 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32602 and 32647]

NEW MEXICO 
Applications

F ebruary 1,1978.
Notice is hereby given that, pursu

ant to Section 28 of the Mineral Leas
ing Aet of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Phillips Petroleum 
Co. has applied for two 4%-inch and 
one 3%-inch natural gas pipeline 
rights-of-way across the following 
lands:

N ew  M exico  P rincipal  Meridian, New 
M exico

T. 17 S., R. 27 E.,
Sec. 3, SEytSWy,;
Sec. 10, NWyiNEy«, - NEV4NWV4 and

SEy4SEy«;
Sec. 14, SWy*NEy4, WttNWy« and

SEy4Swy4;
Sec. 23, Wy2NEy4, SEtiNEVi and

NE%SE%.
T. 15 S., R. 29 E.,

Sec. 31, lots 1, 2 and 3.
T. 16 S., R. 29 E.,

Sec. 4, lots 10,15 and WVfeSEVi; - 
Sec. 9, EV&NEVfc and NW^NEy«.

T. 16 S., R. 30 E.,
Sec. 27, N%SWy4;
Sec. 28, EttSEVfc.
These pipelines will convey nâ UÎ  

gas across 5.074 miles of public Ian® 
in Chaves and Eddy Counties, N. Mex.

The purpose of this notice is w 
inform the public that the Bureau win
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be proceeding with consideration of 
whether the applications should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Mangement, P.O. Box 1397, Roswell,
N. Mex. 88201.

F red E. P adilla,
Chief, Branch of Lands 

and Minerals Operations.
[PR Doc. 78-3745 Piled 2-9-78; 8:45 am]

[4310-84]
[NM 32668]

NEW MEXICO 
Application

F e b r u a r y  1,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), El Paso Natural 
Gas Co. has applied for one 4y2-inch 
natural gas pipeline right-of-way 
across the following land:

New Mexico P rincipal  Meridian , N ew  
M exico

T. 32 N., R. 12 W.,
Sec. 26, SVfcNWy*.
This pipeline will convey natural gas 

across 0.064 of a mile of public land in 
San Juan County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F r e d  E . P a d il l a ,
Chief, Branch of 

Lands and Minerals Operations.
[PR Doc. 78-3746 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32663]

NEW MEXICO 

Application
F ebruary 3,1978.

Notice is hereby given that, pursu
ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
fended by the Act of November 16, 
p  3 Stat. 576), Southern Union 
gathering Co. has applied for two 4- 
*ncn natural gas pipelines right-of-way 
^oss the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 30 N., R. 11 W.,
Sec. 1, lots 11,12,14,15 and 16;
Sec. 11, lots 3 and 4;
Sec. 12, lots 4 and 5.
These pipelines will convey natural 

gas across 1.41 miles of public land in 
Sari Juan Codnty, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red E . P adilla,
Chief, Branch of 

Lands and Minerals Operations.
[FR Doc. 78-3747 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32662]

NEW MEXICO 
Application

F ebruary 3,1978.
Notice is hereby given that, pursu

ant to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Transwestem Pipe
line Co. has applied for one 4-inch nat
ural gas pipeline right-of-way across 
the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 23 S., R. 25 E.,
Sec. 15, lot 15;
Sec. 22, NWViNEV«.
This pipeline will convey natural gas 

across 0.22 of a mile of public land in 
Eddy County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 1397, Roswell,
N. Mex. 88201.

F red E. P adilla,
Chief, Branch of 

Lands and Minerals Operations.
[FR Doc. 78-3748 Filed 2-9-78; 8:45 am]

[4310-84]
[W-62555]
WYOMING
Application

F ebruary 3,1978.
Notice is hereby given that pursuant 

to section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Cities Service Gas Co., of 
Oklahoma City, Okla., filed an appli
cation for a right-of-way to construct a 
4V2-inch pipeline and install anodes for 
the purpose of transporting natural 
gas across the following described 
public lands:

S ix t h  P rincipal  M eridian , W yom ing  

T. 17 N., R. 93W.,
Sec. 8, EV2SWV4, SWy4SWy4, WViSEVi and 

NEViSEtt;
Sec. 10, WV2NEV4, NEViNEVi, E%NWy4 

and SWViNWVi.
The pipeline will extend from the 

Champlin 226 A -l Amoco A -l well lo
cated in the NWy4NWy4 of section 11, 
T. 17 N., R. 93 W., to a point of con
nection with Colorado Interstate Gas 
Co.’s existing pipeline in the swy4swy4 of section 8, T. 17 N., R. 93 
W., Carbon County, Wyo.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should do so prompt
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man
ager, Bureau of Land Management, 
1300 Third Street, P.O. Box 670, Raw
lins, Wyo. 82301.

H a r o l d  G. S t in c h c o m b ,
Chief, Branch of 

Lands and Minerals Operations.
[FR Doc. 78-3749 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32670, 32671 and 32672]

NEW MEXICO 
Applications

F ebruary 1,1978.
Notice is hereby given that, pursu

ant to Section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Northwest Pipeline 
Corporation has applied for three 4- 
inch natural gas pipeline rights-of-way 
across the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 29 N., R. 6 W.,
Sec. 23, WVfcSEtt;
Sec. 24, lot 1 and NWVfcNEVi;
Sec. 25, lot 1.
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These pipelines will convey natural 
gas across 0.433 of a mile of public 
land in Rio Arriba County, New Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the applications should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107.

F red  E . P a d illa ,
Chief, Branch of Lands 

and Minerals Operations.
[FR Doc. 78-3803 Filed 2-9-78; 8:45 am]

[4310-84]
[NM 32665]

NEW MEXICO 
Application

F e b r u a r y  1,1978.
Notice is hereby given that, pursu

ant; to section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Southern Union 
Gathering Company has applied for 
one 4-inch natural gas pipeline right- 
of-way across the following land:

N ew  M exico  P rincipal  M eridian , N ew  
M exico

T. 31 N., R. 12 W.,
Sec. 12, lots 3 and 4. —-
This pipeline will convey natural gas 

across 0.16 of a mile of public iand in 
San Juan County, N. Mex.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, N. Mex. 87107. n

F red  E . P a d illa ,
Chief Branch of Lands 

and Minerals Operations.
[FR Doc. 78-3804 Filed 2-9-78; 8:45 am]

[4310-84]

OUTER CONTINENTAL SHELF OIL AND GAS 
LEASES
Bidder*

For OCS Lease Sale 43 and 45, con
sideration is being given by the De
partments of the Interior and Energy 
to the use of a cash bonus bidding 
system with royalty rates fixed accord

ing to a predetermined schedule for 
some of the tracts offered. The sched
ule would establish in advance a royal
ty rate applicable during each ac
counting period dependent upon the 
value of production during that 
period. The schedule would apply 
higher rates to higher values of pro
duction and lower rates to lower 
values of production. The value of pro
duction for each accounting period 
will be adjusted for the rate of general 
inflation using the implicit price defla
tor for gross national product. The 
levied royalty may range from a mini
mum of 12.5 percent to a maximum 
level, such as 60 percent, depending on 
the gross value of production achieved 
in each accounting period. The royalty 
rate schedule may specify a different 
royalty rate for each of several ranges 
of production value or it may be speci
fied by an equation that gives a unique 
royalty rate for each level of produc
tion value. Different groups of tracts 
in a lease sale may be governed by dif
ferent rate schedules.

Bidders will be informed of the deci
sions to use this system and of the ap
plicable royalty rate schedules in the 
Notices of Sale or by earlier notice in 
the F ed era l  R e g is t e r .

Other applicable regulations and 
leasing procedures will apply to the 
submission of bids and the award of 
leases under this system.

Potential bidders under this system 
should recognize that the Department 
of Energy is authorized, under Section 
302 (b) and (c) of thp Department of 
Energy Organization Act, to establish 
production rates for all Federal leases.

G eo r g e  L . T u r c o t t , 
Acting Director, 

Bureau of Land Management
Approved: February 6,1978.

L a r r y  E. M e ie r o t t o ,
Deputy Assistant 
Secretary of the Interior.

J a n u a r y  26,1978.
[FR Doc. 78-3790 Filed 2-9-78; 8:45 am]

[4310-55]
Fish and Wildlife Service 

ENDANGERED SPECIES PERMIT 
Receipt of Application

Applicant: Alaska Area Director, 
U.S. Fish and Wildlife Service, An
chorage, Alaska 99501.

The applicant intends to trap, hold 
temporarily, band, mark, radio tag sal
vage, extract blood and feather sam
ples, survey and census Aleutian 
Canada goose (Branta canadensis leu- 
copareia). Not more than 25 birds per 
year will be captured to act as guide 
birds for migration when released with 
captive-reared birds for the purpose of

reestablishing the Aleutian Canada 
goose to its former range. Humane 
shipment and care has been indicated 
by the applicant.

Documents and other information 
submitted with this application are 
available to the public during n o r m a l 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240.

This application has been assigned 
file number PRT 2-1705. Interested 
persons may comment on this Applica
tion by submitting written data, views, 
or arguments to the Director at the 
above address on or before March 13, 
1978. Please refer to the file number 
when submitting comments.

Dated: February 6,1978.
D ona ld  G . D o n a h o o , 

Chief, Permit Branch, 
Federal Wildlife Permit Office.

[FR Doc. 78-3955 Filed 2-9-78; 8:45 am]

[4310-55]
ENDANGERED SPECIES PERMIT 

Receipt of Application
Applicant: David William Belitsky, 

Scientific Research Area, Department 
of Natural Resources, Box 5887—Pta. 
de Tierra, San Juan, Puerto Rico 
00906.

The applicant requests a permit to 
take (kill) up to 20 yellow-shouldered 
blackbirds (Agelaius xanthomus) for 
food habit studies and capture and 
band as many as possible.

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240.

This application has been assigned 
file number PRT 2-1806. In te re s te d  
persons may comment on this applica
tion by submitting written data, views, 
or arguments to the Director a t  th e  
above address within 30 days of th e  
date of this publication. Please re fe r 
to the file number when su b m ittin g  
comments.

Dated: February 6,1978.
D ona ld  G . D ona h oo , 

Chief, Permit Branch, 
Federal Wildlife Permit Office.

[FR Doc. 78-3756 Filed 2-9-78; 8:45 ami

[4310-55]
ENDANGERED SPECIES PERMIT

Receipt of Application
Applicant: Charles Sivelle, 41 West- 

cliff Drive, Dix Hills, N.Y. 17746.
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The applicant requests a permit to 
import one pair of Cabot’s tragopan 
pheasants (Tragopan caboti) from the 
Pheasant Trust, Norfolk, England for 
the purpose of enhancement of propa
gation. Humane care and treatment 
during transport has been indicated by 
the applicant.

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D.C. 20240.

This application has been assigned 
file number PRT 2-1892. Interested 
persons may comment on this applica
tion by submitting written data, views, 
or̂  arguments to the Director at the 
above address within 30 days of the 
date of this publication. Please refer 
to the file number when submitting 
comments.

Dated: February 6, 1978.
D o n a l d  G . D o n a h o o ,

Chief, Permit Branch, 
Federal Wildlife Permit Office.

[PR Doc. 78-3758 Filed 2-9-78; 8:45 am]

[4310-55]

THREATENED SPECIES PERMIT
Receipt of Application

Applicant: Louisiana Purchase Gar
dens & Zoo, P.O. Box 123, Monroe, La. 
71201.

The applicant wishes to apply for a 
Captive Self-Sustaining Population 
permit authorizing the purchase and 
sale for propagation, those species of 
mammals and pheasants listed in 50 
CFR Section 17.11 as T(C/P). Humane 
shipment and care in transit is as
sured.

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours in Room 534, 1717 H 
Street NW., Washington, D.C., or by 
writing to the Director, U.S. Fish and 
Wildlife Service (WPO), Washington, 
D C. 20240.

This application has been assigned 
file number PRT 2-1837. Interested 
Persons may comment on this applica
tion by submitting written data, views, 
°F arguments to the Director at the 
above address within 30 days of the 
i ® °f this publication. Please refer 
~° the file number when submitting
comments.

Dated: February 6,1978.
D o n a l d  G . D o n a h o o , 

Chief, Permit Branch, 
Federal Wildlife Permit Office.

tpR Doc. 78-3757 Filed 2-9-78; 8:45 am]

[7020-02]
INTERNATIONAL TRADE 

COMMISSION
[Investigation No. 337-TA-41] 

CERTAIN CERAMIC TILE SETTERS 
Investigation

Notice is hereby given that a com
plaint was filed with the United States 
International Trade Commission on 
January 4, 1978, and an amendment 
thereto was filed on January 20, 1978, 
under section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), on 
behalf of Ferro Corp., One Erieview 
Plaza, Cleveland, Ohio 44115, alleging 
that unfair methods of competition 
and unfair acts exist in the importa
tion of certain ceramic tile setters into 
the United States, or in their sale, by 
reason of:

(1) The alleged coverage of such ce
ramic tile setters by claims 1, 4, 6, 7 
and 8 of U.S. Letters Patent 3,169,295;

(2) The alleged unfair use of com
plainant’s know-how and trade secrets;

(3) The alleged discriminatory and/ 
or unfairly low pricing with the intent 
to destroy or injure competition;

(4) An alleged conspiracy to price 
discriminatorily and/or unfairly low;

(5) An alleged attempt and intent to 
monopolize; and

(6) An alleged conspiracy to attempt 
to monopolize.

The amended complaint alleges that 
the unfair methods of competition and 
unfair acts listed as 1 to 4 above have 
the effect or tendency to destroy or 
substantially injure an industry, effi
ciently and economically operated, in 
the United States, and that the unfair 
methods of competition and unfair 
acts referred to as 5 and 6 above have 
the effect or tendency to restrain or 
monopolize trade and commerce in the 
United States. Complainant requests 
permanent exclusion from entry into 
the United States of the articles in 
question. Complainant also requests 
exclusion from entry into the United 
States, except under bond, of the arti
cles in question during the investiga
tion of this matter.

Having considered the amended 
complaint, the United States Interna
tional Trade Commission on February 
3, 1978, ordered:

1. That, pursuant to subsection (b) 
of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an 
investigation be instituted to deter
mine, under subsection (c) whether, on 
the basis of the allegations set forth in 
the complaint and the evidence ad
duced, there is a violation or reason to 
believe that there is a violation of sub
section’(a) of this section in the unau
thorized inportation of certain ceramic 
tile setters into the United States, or 
in their sale, by reason of:

(a) The alleged coverage of such ce
ramic tile setters by claims 1, 4, 6, 7 
and 8 of U.S. Letters Patent 3,169,295;

(b) The alleged unfair use of com
plainant’s trade secrets and know-how;

(c) The alleged charging of discrimi
natory and/or unfairly low prices for 
such ceramic tile setters with the 
intent to destroy or injure competi
tion;

(d) An alleged conspiracy to charge 
discriminatory and/or unfairly low 
prices for such ceramic tile setters;

(e) An alleged attempt and intent to 
monopolize the United States market 
for such ceramic tile setters; and

(f) An alleged conspiracy to monopo
lize the United States market for such 
ceramic tile setters,
the effect or tendency of which, in the 
case of (a) to (d) above, is to destroy or 
substantially injure an industry, effi
ciently and economically operated, in 
the United States, or the effect or ten
dency of which, in the case of (e) and
(f) above, is to restrain or monopolize 
trade and commerce in the United 
States.

2. That, for purpose of thé investiga
tion so instituted, the following per
sons, alleged to be involved in the un
authorized importation of such arti
cles into' the United States, or in their 
sale, are hereby named as respondents 
upon which the amended complaint 
and this notice are to be served:

D omestic Importer

Dallas Ceramic Tile Co., 7834 Hawyn Free
way, Dallas, Tex. 75217.

F oreign M anufacturers

Refractarios Monterrey, S.A., Apdo. Postal
2691, Monterrey, N.L., Mexico.

Cerámica Reglomontana, S.A., Apdo. Postal
1269, Monterrey, N.L., Mexico.
3. That, for the purpose of the inves

tigation so instituted, Judge Myron R. 
Renick, U.S. International Trade Com
mission, 701 E Street NW., Washing
ton, D.C. 20436, is hereby appointed as 
presiding officer.

4. That, for the purpose of the inves
tigation so instituted, Steven David 
Moskowitz, U.S. International Trade 
Commission, 701 E Street NW., Wash
ington, D.C. 20436, is hereby named 
Commission investigative attorney.

Responses must be submitted by the 
name respondents in accordance with 
§210.21 of the Commission’s rules of 
practice and procedure, as amended 
(41 FR 17710, April 27, 1976). Pursu
ant to §§ 201.16(d) and 210.21(a) of the 
rules, such responses will be consid
ered by the Commission if received not 
later than 20 days after the date of 
service of the amended complaint. Ex
tensions of time for submitting a re
sponse will not be granted unless good 
and sufficient cause therefor is shown.

Failure of a respondent to file a 
timely response to each allegation in 
the amended complaint and in this 
notice may be deemed to constitute a 
waiver of the right to appear and con
test the allegations of .the amended
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complaint and of this notice, and will 
authorize the presiding officer and the 
Commission, without further notice to 
the respondent, to find the facts to be 
as alleged in the amended complaint 
and this notice and to enter both a 
recommended determination and a 
final determination, respectively, con
taining such findings.

The amended complaint, with the 
exception of confidential information 
referred to therein, is available for in
spection by interested persons at the 
Office of the Secretary, U.S. Interna
tional Trade Commission, 701 E Street 
NW., Washington, D.Ç. 20436, and in 
the New York City office of the Com
mission, 6 World Trade Center.

Issued: February 7, 1978.
By order of the Commission.

K e n n e t h  R .  M a so n , 
Secretary.

[FR Doc. 78-3845 Filed 2-9-78; 8:45 am]

[7020- 02]
C332-73]

DRAFT CHAPTERS OF THE HARMONIZED COM
MODITY DESCRIPTION AND CODING 
SYSTEM

Hearing
AGENCY: United States International 
Trade Commission.
ACTION: Public hearing, pursuant to 
Commission investigation No. 332-73, 
under the authority of section 332(g) 
of the Tariff Act of 1930, as amended, 
concerning a draft of, and draft U.S. 
comments on, the following chapters 
of the Harmonized Commodity De
scription and Coding System:
Chapter 41: Raw hides and skins and leath

er.
Chapter 42: Articles of leather; saddlery and 

harness; travel goods, handbags and simi
lar containers; articles of anim al gut 
(other than silk-worm gut).

Chapter 43: Furskins and artificial fur; man
ufactures thereof.

Chapter 44: Wood and articles of wood. 
Chapter 45: Cork and articles of cork. 
Chapter 46: Manufactures of straw, of 

esparto and of other- plaiting materials; 
basketwork and wickerwork.

TIME AND LOCATION: Beginning on 
March 1,1978, at 10 a.m., e.d.t., in the 
Hearing Room of the United States 
International Trade Commission, 701 
E Street NW., Washington, D.C. 20436.
REQUESTS TO APPEAR: Requests 
to appear at the hearing must be filed 
in writing with the Secretary of the 
Commission not later than February 
22, 1978. Parties who have properly 
entered an appearance by this date 
will be individually notified of the 
date on which they are scheduled to 
appear. Such notice will be sent as

soon as possible after February 27, 
1978. Any person who fails to receive 
such notification by February 27, 1978, 
should immediately communicate with 
the Office of the Secretary of the 
Commission.
WRITTEN SUBMISSIONS: Parties 
wishing to submit written comments 
in lieu of attendance at the hearing 
should do so by March 10,1978.
COPIES OF DOCUMENTS: Copies of 
the draft chapters and draft U.S. com
ments thereon which are the subject 
of the hearings are available for public 
inspection at the offices of the Com
mission, 701 E Street NW., Washing
ton, D.C. 20436, or at 6 World Trade 
Center, New York, N.Y. 10048. The 
Commission will also send copies to in
terested parties who notify the Com
mission of their interest with respect 
to any particular chapter or group of 
chapters.
FOR FURTHER INFORMATION 
CONTACT:

Eugene A. Rosengarden, Director,
Office of Nomenclature, Valuation,
and Related Activities, U.S. Interna
tional Trade Commission, 701 E
Street NW., Washington, D.C. 20436t
telephone 202-523-0370.

SUPPLEMENTARY INFORMATION: 
The purpose of this hearing is to 
obtain the comments and views of in
terested parties with respect to the 
above mentioned draft chapters of the 
Harmonized Commodity Description 
and Coding System, and of the draft 
U.S. comments thereon.

This notice is being issued pursuant 
to Commission investigation No. 332- 
73, instituted on January 31, 1975 (40 
FR 6239), under section 332(g) of the 
Tariff Act of 1930. The investigation 
was initiated in accordance with sec
tion 608(c) of the Trade Act of 1974 
which provides, in part, that the Com
mission shall institute an investigation 
which would provide the basis for—

(2) Full and immediate participation by 
the United States International Trade Com
mission in the United States contribution to 
technical work of the Harmonized Systems 
Committee under the Customs Cooperation 
Council to assure the recognition of the 
needs of the United States business commu
nity in the development of a Harmonized 
Code reflecting sound principles of commod
ity identification and specification and 
modem producing methods and trading 
practices * * •

The Harmonized Commodity De
scription and Coding System (Harmo
nized Code) is being developed by the 
Customs Cooperation Council (CCC), 
an 80-member intergovernmental orga
nization with headquarters in Brus
sels, as an international commodity 
classification system which will be 
adaptable for modernized customs 
tariff nomenclature purposes and for 
recording, handling, and reporting of

transactions in international trade. 
The Harmonized Code will be based 
on, and in many respects will be an ex
tension of, the Customs Cooperation 
Council Nomenclature; formerly 
known as the Brussels Tariff Nomen
clature or BTN.

Currently, a technical team w o r k in g  
under the auspices of the CCC pre
pares drafts of the various chapters of 
the Harmonized Code for consider
ation by the Harmonized System Com
mittee which was established in order 
to develop the code. These drafts are 
forwarded to the members and observ
ers of the Committee for their review 
and submission of written comments. 
The Committee meets three times a 
year to consider these drafts and the 
written comments and presentations 
of the various delegations. The review 
of a particular chapter or group of 
chapters may extend to more than one 
meeting.

In 1971, the Department of the 
Treasury established an Interagency 
Advisory Committee on Customs Coo
peration Council Matters in order to 
provide a basis for interested Federal 
agencies to participate with respect to 
CCC matters. In order to establish and 
develop U.S. programs and policies 
with respect to the Harmonized Code, 
the interagency committee has insti
tuted procedures which take into ac
count the provisions of section 608(c) 
of the Trade Act of 1974, which call 
for the Commission to contribute to 
the U.S. technical input to the Harmo
nized System Committee. Under these 
procedures the Commission is prepar
ing technical comments and proposals 
on the various chapters of the Harmo
nized Code for consideration by the in
teragency committee in the determina
tion of U.S. positions with respect to 
the Harmonized Code. In making pro
posal, the Commission is seeking and 
taking into consideration the views of 
trade and industry and other interest
ed parties and of interested Govern
ment agencies.

The draft U.S. comments on the 
chapters of the Harmonized Code re
leased for public comment today 
relate specifically to the technical 
team drafts of these chapters and 
should be read in conjunction there- 
with.

In its public notice issued May 10. 
1976, regarding hearings on the chap
ters of the Harmonized C om m odity 
Description and Coding System (41 FR 
19781 of May 13, 1976) interested par
ties were notified regarding the rules 
governing the conduct of the h e a r in g ,  
and the submission of written sta te 
ments. The Commission’s notice oi 
May 10, 1976, applies to the hearing  
on the chapters being released today 
to the extent that it is applicable.

In its  public notices o f May 4, l»7o 
(41 FR 18716 o f May 6, 1976), August 
9, 1976 (41 FR 34370 o f August lo.

FEDERAL REGISTER, V O L 43, NO. 29—FRIDAY, FEBRUARY 10, 1978



NOTICES 5903

1976) , December 20, 1976 (41 FR 55948 
of December 23, 1976), and September 
1, 1977 (42 FR 44852 of September 7,
1977) , the Commission identified those 
chapters which have been considered 
thus far by the Harmonized System 
Committee, and the chapters for 
which a technical team draft has been 
released. Since those notices were 
issued the Commission has received 
the following draft chapters prepared 
by the technical team:
Chapter 32: T anning  an d  dyeing ex tracts; 

tannins and th e ir  derivatives; dyes, col
ours, paints, and  varnishes; p u tty , fillers, 
and stoppings; inks.

Chapter 91: Clocks and  w atches and  p a rts  
thereof.
Copies of these chapters are also 

available for inspection as specified 
above; the Commission will send 
copies of these chapters to interested 
parties upon request.

Issued: February 7,1978.
By order of the Commission.

K e n n e t h  R . M a so n , 
Secretary.

[FR Doc. 78-3845 F iled  2-9-78; 8:45 am ]

[4810-25]
JOINT BOARD FOR THE ENROLLMENT 

OF ACTUARIES
Joint Board Advisory Committee on Actuarial 

Examinations
ADVISORY COMMITTEE ANNUAL REVIEW

Request for Public Comment
In compliance with the General Ser

vices Administration’s directive of Jan
uary 9, 1978, the Office of Manage
ment and Budget Circular A-63, 
Transmittal Memorandum No. 5, and 
with section 7(b) of the Federal Advi
sory Committee Act (Pub. L. 92-463), 
the Joint Board is conducting its 
annual review of the Joint Boat'd Advi
sory Committee on Actuarial Exami
nations (“the Committee”). The Com
mittee’s purpose is to assist the Joint 
Board in fulfilling-its responsibility, 
imposed by 29 U.S.C. 1242(a), to insure 
that persons enrolled to perform actu
arial services with respect to plans to 
which the Employee Retirement 
mcome Security Act of 1974 applies 
meet certain standards and qualifica- 
?ons' The specific functions per- 
ormed by the Committee in this con

nection are:

tinnc^eC0inm enda*'*on topics an d  que 
ami», «  on th e  Jo in t B oard ’s e:
me+Kj0!18 k* actu a ria l m ath em atics  an methodology,
auLR,eCOmmendations regard ing  th e  ad' 

ior enrollm ent puposes of o th e r  acti 
“ wl examinations, and
nntV^fCommendafcions regard ing  th e  den 
auiroH f°n °* education  and  tra in in g  r  
1p„. Ior enrollm ent by un iversity  an d  cc 

P ograms in actu aria l m athem atics.

The Joint Board’s annual review of 
the Committee is set forth in proposed 
form below. Interested persons may 
participate in this review process by 
submitting written data, views, and ar
guments to the Joint Board for the 
Enrollment of Actuaries, c/o  Depart
ment of the Treasury, Washington, 
D.C. 20220. Comments received by 
March 13, 1978, will be considered in 
the process of the Joint Board’s review 
of the Committee.

Dated: February 7,1978.
R o w la n d  E. C r o s s , 

Chairman, Joint Board for the 
Enrollmentof Actuaries.

J u s t if ic a t io n  S t a t e m e n t

1. COMMITTEE FUNCTION

The Joint Board for the Enrollment 
of Actuaries is responsible for the en
rollment of individuals who wish to 
perform actuarial services with respect 
to plans to which the Employee Re
tirement Income Security Act of 1974, 
Pub. L. 93-406, applies. The standards 
and qualifications for enrollment of 
those applying on or after January 1, 
1976, as set forth in 29 Ü.S.C. 
1242(a)(1), include education and 
training in actuarial mathematics and 
methodology as evidenced by:

1. A degree in actuarial mathematics 
or its equivalent from an accredited 
college or university,

2. Successful completion of an ex
amination in actuarial mathematics 
and methodology to be given by the 
Joint Board, or

3. Successful completion of other ac
tuarial examinations deemed adequate 
by the Joint Board.

The Committee renders assistance to 
the Joint Board in th%*Joint Board’s 
fulfillment of its responsibility to ad
minister examinations in actuarial 
mathematics and methodology to indi
viduals wishing to demonstrate that 
they satisfy the standards and qualifi
cations required for enrollment. Spe
cifically, the Committee considers 
topics and questions appropriately 
covered by and included in the Joint 
Board’s examinations and will recom
mend topics and questions for inclu
sion in future examinations. In addi
tion, the Committee may review other 
actuarial examinations offered by ac
tuarial organizations and make recom
mendations regarding the adequacy <of 
such other examinations to demon
strate the education and training re
quired for enrollment. The Committee 
also reviews university and college pro
grams in actuarial mathematics for 
the purpose of recommending to the 
Joint Board curricula which will meet 
the requirement for enrollment of 
education and training.

2. NEED FOR CONTINUATION OF THE 
COMMITTEE

The Joint Board for the Enrollment 
of Actuaries is comprised of five indi

viduals, each of whom has other, full
time government positions. In accor
dance with its bylaws, only three of 
the Joint Board members are actu
aries. Further, staff provided the Joint 
Board is minimal. While the Director 
of Practice (Office of the Secretary, 
Department of the Treasury) serves as 
the Joint Board’s Executive Director, 
he has no actuarial expertise at his 
disposal. Finally, from their experi
ence in writing actuarial examinations 
which were administered to those indi
viduals who applied for enrollment 
before January 1, 1976, the actuarial 
members of the Joint Board have de
termined that their fulfillment of the 
entire responsibility for the design of 
examinations entails too great a sacri
fice of their other governmental re
sponsibilities. Accordingly, the Joint 
Board felt the need to employ the 
technical expertise of an advisory com- 

>mittee of actuaries outside the govern
ment to assist it in writing future ex
aminations.

The Joint Board has neither created 
nor used an advisory committee other 
than the Committee discussed herein. 
Consequently, the Committee’s efforts 
do not duplicate the work of another 
advisory committee within the agency. 
As far as the Joint Board is aware, it is 
the only Federal agency responsible 
for writing actuarial examinations or 
setting other criteria to determine ac
tuaries’ qualifications. Therefore, the 
Joint Board does not believe that the 
work of its Committee is duplicated 
elsewhere in the Federal Government.

In addition, other means to fulfill 
the responsibilities of the Committee 
are not feasible. Public hearings are 
not the kind of forum in which sophis
ticated tests of actuarial knowledge 
can be developed and treated. Further, 
breaches of the security necessary for 
prospective examination materials are 
unavoidable in the context of public 
hearings. The Joint Board considered 
the possibility of obtaining examina
tion materials from consultants in the 
educational testing field. However, it 
determined that consulting firms do 
not have the expertise to provide ex
amination questions in all highly spe
cialized areas of actuarial education.

In the past year, the Committee has 
had nine meetings and submitted four 
reports to the Joint Board. These re
ports were the Advisory Committee 
Report on Basic Examinations, the 
Advisory Committee Report on Pen
sion Examinations, the Advisory Com
mittee Syllabus Report, and the Advi
sory Committee Report on Adequacy. 
These reports assisted the Joint Board 
in deciding which societal examina
tions would be deemed adequate for 
purposes of educational requirements 
as set forth in 20 CFR 901.12. Further, 
the Committee provided questions for 
the Joint Board basic examination 
given September 29, 1977, and for the
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Joint Board pension examination, 
given September 30, 1977. The total 
operating cost of the Committee for 
1977 was $14,711.00.

Currently, the Committee is in the 
process of formulating questions for 
the Joint Board 1978 examinations. 
The Committee has met once this 
year, and it is anticipated two or three 
additional meetings will be needed to 
complete questions for the 1978 ex
aminations. Costs for the year 1978 
are projected to be considerably lower 
than they were for the year 1977. •

3 . BALANCED MEMBERSHIP

Section 5(c) of the Federal Advisory 
Committee Act, Pub. L. 92-463, re
quires that, to the extent the require
ment is applicable, the membership of 
an advisory committee shall be fairly 
balanced in terms of the points of view 
represented and the functions the ad
visory committee performs. In at
tempting to insure maximum practica
ble representation on the Committee 
of points of view regarding the Joint 
Board’s examinations extant in the 
community of actuaries, the Joint 
Board published an invitation to 
submit applications for Committee 
membership in the F e d er a l  R e g is t e r  
and through a news release. "

Several considerations affected the 
Joint Board’s judgment in achieving 
balanced representation. The Commit
tee’s purposes are such that it must be 
comprised, to the extent possible, of 
persons experienced in actuarial edu
cation. In addition, because the Com
mittee works on examinations to be 
taken by applicants for enrollment, 
consideration for membership could be 
given only those already enrolled. It is 
clearly inappropriate for examination 
candidates to participate in writing 
parts of the examination which they 
intend to take. Those applicants for 
membership who were considered 
qualified for enrollment under the reg
ulations governing enrollment before 
January 1, 1976. The Joint Board be
lieves that the method by which indi
viduals satisfied the education or ex
amination requirement for enrollment 
as actuaries under those regulations 
(20 CFR 901.12) will be a significant 
influence on their perspectives on 
future Joint Board examinations. 
That requirement was satisfied in any 
one of the following ways:

1. Successful completion of an examina
tion in actuarial mathematics and method
ology administered by the Joint Board;

2. Certain classes of membership in actu
arial organizations attained by proctored ex
amination;

3. A bachelor’s or higher degree from an 
accredited college or university granted 
after satisfactory completion of a course of 
study in actuarial science; or a bachelor’s or 
higher degree from an accredited college or 
university granted after successful comple
tion of a course of study in which the major 
area of concentration was mathematics, sta

tistics or computer science, but only if the 
applicant has also successfully completed 
courses in life contingencies of a prescribed 
number of hours given by accredited 
schools.

Of the eight members of the Com
mittee, one satisfied the education or 
examination requirement by success
ful completion of the Joint Board’s ex
amination. five by organization mem
bership, and two by bachelor’s or 
higher degrees in actuarial mathemat
ics and methodology. It should be 
noted that three different actuarial 
organizations are represented by the 
five members who qualified for enroll
ment in that fashion. Further, the 
work experience of the Committee’s 
members is comprised of employment 
by consulting firms (4), university (1), 
insurance companies (2), and manufac
turing company (1).

Because the Committee does not 
consider policy other than that dis
cussed above, the Joint Board is of the 
view that representation of consumer 
and other public interest groups on 
the Committee is not warranted. The 
possibility of breaches of security with 
respect to prospective examination 
materials also underlies this view.

[FR Doc. 78-3809 Filed 2-9-78; 8:45 am] '

[4510-30]
DEPARTMENT OF LABOR

Employment and Training Administration

EMPLOYMENT TRANSFER AND BUSINESS COM
PETITION DETERMINATIONS UNDER THE
RURAL DEVELOPM ENT ACT

Applications
The organizations listed in the at

tachment have applied to the Secre* 
tary of Agriculture for financial assis
tance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at
tached list. The financial assistance 
would be authorized by the Consoli
dated Farm and Rural Development 
Act, as amended, 7 U.S.C. 1924(b), 
1932, or 1942(b).

The Act requires the Secretary of 
Labor to determine whether such Fed
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ
ment or business activity provided by 
operations of the applicant. It is per
missible to assist the establishment of 
a new branch, affiliate or subsidiary, 
only if this will hot result in increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab
lished with the intention of closing 
down an operating facility.

The Act also prohibits jsuch assis
tance if the Secretary of Labor deter
mines that it is calculated to or is

likely to result in an increase in the 
production of goods, materials, or com
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa
cilities to employ the efficient capacity 
of existing competitive commercial or 
industrial enterprises, unless such fi
nancial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area.

The Secretary of Labor’s review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap
proved or denied, the Secretary will 
take into considerations the following 
factors:

1. The overall employment and un
employment situation in the local area 
in which the proposed facility will be 
located.

2. Employment trends in the same 
industry in the local area.

3. The potential effect of the new fa
cility upon the local labor market, 
with particular emphasis upon its po
tential impact upon competitive enter
prises in the same area.

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi
tion is a factor).

5. In the case of applications involv
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap
plicant.

All person wishing to bring to the at
tention of the Secretary of Labor any 
information pertinent to the determi
nations which must be made regarding 
these applications are invited to 
submit such information in writing 
within two weeks of publication of this 
notice to:

Deputy Assistant Secretary for Employ
ment and Training, 601 D St. NW., Wash
ington, D.C. 20213.
Signed at Washington, D.C., this 

sixth day of February 1977.
E r n e s t  G. G reen.

Assistant Secretary for 
Employment and Training.

Applications R eceived D uring the Week 
E nding F ebruary 3,1978

Name of applicant, location of enterprise 
and principal product or activity

Down East Peat Co., Deblois, Maine—Peat 
humus m in in g .

Potomac Eastern Fuels Co., Ronceverts, 
W.Va.—Nursing home.

Universal Manufacturers & Rebuilders, Inc-* 
Fairmont, W.Va.—Rebuilding and repair
ing of coal cars for the coal mines.

Cherry River Cinema, Inc., Richwooa, 
W.Va.—Movie theatre .

The Julia Ribaudo Home, Wayne County. 
Pa.—Nursing services.

Rensselaer Care Center, Inc., Renssei&e ’ 
Ind.—Comprehensive musing care faciu y-
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Polymer Ecology Corp., Royersford, Pa.— 
Grinding and reprocessing of raw materi
als.

Liberty Footwear, Inc., Retard, Pa.—Manu
facture of men's shoes

Meadowdale Coal Corp., Springdale, W. 
Va.—Coal mining operation.

Charles W. Whitaker, Decatur, Ala.—Motel 
and restaurant.

J. TjMiir Dugan, D.D.S. Athen, Term.— 
Complete professional dental services.

Sartain Associates, Inc., Canton, Miss.— 
Manufacture of boats—aluminum.

Aufstieg Quelle S.A., Ltd., Bamesville, Ga.— 
Pizza parlor

Sir Steak, Ltd., Gulfport, Miss.—Food and 
drinks services.

Atlantic & Western Financial Corp., San
ford, N.C.—Short line railroad.

Arthur H. Boylan, Jr. & wife, Karen T., 
Pike County, K y —Motel

Lee Textiles, Inc., Lake City, Term.—Manu
facture of knit shirts, fabrics, and outer
wear coats.

G&W Chrysler-Plymouth, Inc., Tarboro, 
N.C.—Sales of new and used cars.

Timber Island Seafood, Inc., Carrabelle, 
Fla.—Processing of shrimp.

Skyline Manufacturing Co., Inc. (Tenant of 
the Town of Cheraw), Cheraw, S.C.—Man
ufacture of children’s clothing.

Grand Traverse Development Co., Inc., 
Acme, Mich.—Hotel.

American Fabri-Craft Corp. Delta, Ohio— 
Manufacture of fabricated iron and steel.

Skyview Supper Club, Presque Isle, Wis.— 
Supper club and motel.

Donald L. and Joyce N. Levey, Viking Inn, 
Luveme, Minn.—Motor-hotel.

LCPFLastics, Inc., Carrollton, Ohio—Manu
facture of plastic pipes and fittings.

Centenial Co., Cabot, Arkansas Cotton 
Plant, Arkansas—Manufacture of prefab
ricated mobile homes.

Hynes Aviation Industries, Inc., Frederick, 
Okla.—Retail-helicopters.

La Barge Electronics (Tenant of City of 
Flippin), City of Flippin, Ark.—Manufac
ture of electronic componénts, i.e., mili
tary intrusion dection devices, cables and 
circuits for computers, etc.

Navajo Textiles of New Mexico, Inc., Las 
Vegas, N. Mex.—Manufacture of various 
parachute models and accessories.

Milton E. Mooney* Olney, Tex.—Motel.
H-L Industries, Inc., Ruidoso, N.Mex.— 

Dining facility and shopping mall.
Gilmer Hospital, Inc., Gilmer, Tex.—Gener

al health care.
Carroll County Newspapers, Inc., Berryville, 

^ • —Publishing of newspaper.
Jimmie D. Sybert and Marjorie M. Sybert 

 ̂Port, Mo.—Room rentals.
Mid-America Tanning Co., Inc., Sergeant 

“luff, Iowa—Tanning and finishing of 
leather.

D t̂eht A. Harrison, Huerfano Coiinty,
t 5 y -~ S k i area and supporting facilities.
LP-& W. Industries, Inc., Lindon, Utah— 

Manufacture of vessels and pipes.
wheels Unlimited, Chubbuck, Idaho—Sales 

or new and used trailers and service.
Marvin Landplane, Woodland, Calif.—Man

ufacture of agricultural implements and 
Pickup-truck bumpers.
PrCaí e Airways* me., Walla Walla, Wash.— 

ovision of scheduled airline services.

1PR Doc. 78-3736 Filed 2-9-78; 8:45 am]

[4510-30]

SUBCOMMITTEE ON EQUAL APPRENTICESHIP
OPPORTUNITY, FEDERAL COMMITTEE ON
APPRENTICESHIP

Rescheduled Meeting

On January 20, 1978, the Notice of 
Meeting was published in the F ederal  
R e g is t e r  (43 FR 2945) forja meeting 
of the Subcommittee on Equal Ap
prenticeship Opportunity, Federal 
Committee on Apprenticeship, to be 
held February 23, 1978, at the Ameri
cana Hotel, Oceanfront at 9701 Collins 
Avenue, Miami Beach, Fla.

The meeting has rescheduled for 
February 27, 1978, at the Hollywood 
Beach Holiday Inn Resort, 4000 South 
Ocean Drive, Hollywood, Fla. 33019.

There are no other changes to the 
notice.

Signed at Washington, D.C., this 6th 
day of February 1978.

E r n e s t  G . G r e e n , 
Assistant Secretary for Employ

ment and Training Adminis
tration.

[FR Doc. 78-3836 Filed 2-9-78; 8:45 am]

[4510-28]

Office of the Secretary 
[TA-W-2364, 2365, 2366]

FAIRFIELD WORKS, U.S. STEEL CORP., BESSE
MER, ALA., BIRMINGHAM, ALA., FAIRFIELD,
ALA.

Determinations Regarding Eligibility To Apply 
for Worker Adjustment Assistance

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2364, 2365, 2366: investigations 
regarding certification of eligibility to 
apply for worker adjustment assis
tance as prescribed in Section 222 of 
the Act.

The investigations were initiated on 
September 19, 1977, in response to 
worker petitions received on Septem
ber 2, 1977 which were filed by the 
United Steelworkers of America on 
behalf of workers and former workers 
involved in the operation of steelmak
ing at the Fairfield Works of the 
United States Steel Corp.

It was subsequently determined at a 
meeting of officials of the United 
Steelworkers of America, U.S. Steel 
Corp. and the U.S. Department of 
Labor that the entire operation at the 
Fairfield Works could be defined to be; 
basic steelmaking plus the production 
of the following products:

1. Structurals.
2. Plate.
3. Wire and Wire Products.

4. Cold Rolled Sheet.
5. Coated Sheet and Painted Sheet.
6. Tin Mill Products.
7. Hot Rolled Sheet.
8. Railroad Products.
9. Cotton Bale Ties.
10. Merchant Bars.
Workers engaged in employment re

lated to the production of structurals, 
plate, wire and wire products at the 
Fairfield Works have previously been 
certified as eligible to apply for adjust
ment assistance as a result of earlier 
petitions (TA-W-1429, 1451, 1452).

The Notice of Investigation was pub
lished in the F ed era l  R e g is t e r  on Oc
tober 4, 1977 (42 FR 54032). No public 
hearing was requested and none was 
held.

The information upon which the de
termination was made was obtained 
principally from officials of U.S. Steel 
Corp., its customers, the U.S. Depart
ment of Commerce, the U.S. Interna
tional Trade Commission, industry an
alysts and Department files.

In order to make an affirmative de
termination and issue a certification of 
eligibility to apply for adjustment as
sistance, each of the group eligibility 
requirements of Section 222 of the 
Trade Act of 1974 must be met. With 
respect to workers engaged in employ
ment related to the production of one 
of the products listed below, it is con
cluded that all of the criteria have 
been met on or after the impact date 
as listed for each product:

Product and impact date
Cold Rolled Sheet', August 31,1976.
Coated Sheet and Painted Sheet, August 31,

1976.
Tin Mill Products, January 1,1977.
Hot Rolled Sheet, January 1,1977.

C o ld  R o lled  S h e e t

INCREASED IMPORTS

Imports of cold rolled carbon steel 
sheet increased from 2,067.1 thousand 
tons in 1975 to 2,350.7 thousand tons 
in 1976 and increased from 1,627.1 
thousand tons in the first 3 quarters 
of 1976 to 2,174.7 thousand tons in the 
first 3 quarters of 1977. The ratio of 
imports to domestic shipments de
clined from 16.5 percent in 1975 to 13.2 
percent in 1976. The ratio increased 
from 11.8 percent in the first 3 quar
ters of 1976 to 16.4 percent in the first 
3 quarters of 1977.

CONTRIBUTED IMPORTANTLY

A survey of customers that pur
chased cold rolled sheet from the Fair- 
field Works revealed that in 1976 and 
1977 several of these customers had 
reduced their purchases from the Fair- 
field Works while increasing purchases 
of imported cold rolled sheet.

C o ated  S h e e t  and  P a in t e d  S h e e t

INCREASED IMPORTS

Imports of galvanized steel sheet, a 
category which includes the coated
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sheet and painted sheet manufactured 
at the Fairfield Works, increased from
739.0 thousand tons in 1975 to 1,471.5 
thousand tons in 1976 and increased 
from 1,076.5 thousand tons in the first 
3 Quarters of 1976 to 1,319.5 thousand 
tons in the first 3 quarters of 1977. 
The ratio of imports to domestic ship
ments increased from 19.9 percent in
1975 to 28.4 percent in 1976 and in
creased from 26.6 percent in the first 3 
quarters of 1976 to 31.1 percent in the 
first 3 quarters of 1977.

CONTRIBUTED IMPORTANTLY

A survey of customers that pur
chased coated and painted sheet from 
the Fairfield Works revealed that in
1976 and 1977 several of these custom
ers had reduced purchases from the 
Fairfield Works and increased pur
chases of imported sheet. Nearly every 
customer surveyed indicated that im
ports of these products were available 
in the U.S. marketplace at prices sub
stantially below the domestic equiv
alent.

• T in  M ill P roducts

INCREASED IMPORTS

Imports of tin plate, a category 
which includes the tin mill products 
produced at the Fairfield Works, de
clined from 407.1 thousand tons in
1975 to 309.3 thousand tons in 1976. 
Imports increased from 230.1 thou
sand tons in the first three quarters of
1976 to 360.2 thousand tons in the 
first three quarters of 1977. The ratio 
of imports to domestic shipments de
clined from 9.7 percent in 1975 to 6.4 
percent in 1976. The ratio increased 
from 6.1 percent in the first 3 quarters 
of 1976 to 9.4 percent in the first three 
quarters of 1977.

CONTRIBUTED IMPORTANTLY

A survey of customers that purchase 
tin plate from the Fairfield Works re
vealed that in 1977 some of these cus
tomers had reduced purchases from 
Fairfield while increasing purchases of 
imported tin plated. All of the custom
ers indicated there was import influ
ence in the marketing of this product. 
None of the customers decreased pur
chases from Fairfield while buying im
ports in 1976.

H ot R olled S heet

^INCREASED IMPORTS

Imports of hot rolled carbon steel 
sheet increased from 1,509.2 thousand 
tons in 1975 to 1,635.9 thousand tons 
in 1976 and increased from l,07i.6 
thousand tons in the first 8 months of 
1976 to 1,786.8 thousand tons in the 
first 8 months of 1977. The ratio of im
ports to domestic shipments declined 
from 14.0 percent in 1975 to 11.3 per
cent in 1976. The ratio increased from 
9.5 percent in the first 8 months of

1976 to 17.0 percent in the first 8 
months of 1977.

CONTRIBUTED IMPORTANTLY

A survey of, customers that purchase 
hot rolled sheet revealed that some of 
these customers had increased pur
chases of imported sheet in 1977 while 
decreasing purchases from the Fair- 
field Works. None of the customers de
creased purchases from Fairfield while 
buying imports in 1976.

Product and impact date
Cold Rolled Sheet, August 31,1976.
Coated Sheet and Painted Sheet, August 31,

1976.
Tin Mill Products, January 1,1977.
Hot Rolled Sheet, January 1,1977.

In accordance with provisions of the 
Act, I make the following certifica
tions:

All workers engaged in employment relat
ed to the production of cold rolled sheet at 
the Fairfield Works of U.S. Steel Corp. who 
became totally or partially, separated from 
employment on or after August 31, 1976 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act 
of 1974.

All workers engaged in employment relat
ed to the production of coated sheet and 
painted sheet at the Fairfield Works of U.S. 
Steel Corp. who became totally or partially 
separated from employment on or after 
August 31, 1976 are eligible to apply for ad
justment assistance under Title II, Chapter 
2 of the Trade Act of 1974.

All workers engaged'in employment relat
ed to the production of tin min products at 
the Fairfield Works of U.S. Steel Corp. who 
became totally or partially separated from 
employment on or after January 1,1977 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act 
of 1974.

All workers engaged in employment relat
ed to the production of hot rolled sheet at 
the Fairfield Works of U.S. Steel Corp. who 
became totally or partially separated from 
employment on or after January 1,1977 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act 
of 1974.

The investigation has further re
vealed that without regard to whether 
any of the other criteria have been 
met, the following criterion has not 
been met with respect to railroad 
products:

That increased imports have “contributed 
importantly” to the separations, or threat 
thereof, and to the decrease in sales or pro
duction of the firm or subdivision.

A survey of customers representing a 
substantial proportion of sales of rails, 
tie plates and spikes at the Fairfield 
Works indicated that none of these 
customers purchased imports of these 
products. A survey of customers repre
senting a substantial proportion of 
sales of axles at the Fairfield Works 
indicated that only one customer had 
decreased purchases from the Fair- 
field Works and increased purchases 
of imports. This customer bought one

shipment of imported- axles in 1976 
but none in either 1975 or 1977. One 
other customer purchased a small 
quantity of imports but increased pur
chases from the Fairfield Works. None 
of the other customers surveyed pur
chased imports.

The investigation has further re
vealed that workers engaged in the 
production of cotton bale ties and mer
chant bars cannot be found eligible for 
adjustment assistance under these pe
titions for the reasons as listed below:

Cotton B ale T ies

Production of cotton bale ties at the 
Fairfield Works of U.S. Steel was ter
minated in July 1975. Since the earli
est possible date of certification for 
these petitions is August 31, 1976 and 
production of cotton bale ties ceased 
prior to that date, workers,engaged in 
the production of cotton bale ties 
cannot be covered under the eligibility 
period for these petitions.

M erchant B ars

The merchant mill at the Fairfield 
Works of U.S. Steel Corp. which was 
used to produce merchant bars, dis
continued commercial operations in 
1974. Since the earliest possible date 
of certification for these petitions is 
August 31, 1976 and production of 
merchant bars ceased prior to that 
date, workers engaged in the produc
tion of merchant bars cannot be cov
ered under the eligibility period for 
these petitions.

Signed at Washington, D.C., this 
31st day of January 1978.

H arry G rubert, : 
Director, Office of 

Foreign Economic Research.
£FR Doc. 78-3293 Filed 2-9-78; 8:48 ami

[7555-01]
NATIONAL SCIENCE FOUNDATION

SUBCOMMITTEE ON ANTHROPOLOGY 

Meeting
In accordance with the Federal Advi

sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun
dation announces the following meet
ing.
NAME: Subcommittee on A nthropolo
gy of the Advisory Committee for Be- 
haviorAl and Neural Sciences.
DATE AND TIME: March 1, 2, 3, 4, 
1978; 9 a.m. to 6 p.m. each day. 
PLACE: Room 338 National Science 
Foundation, 1800 G Street Nw.. 
Washington, D.C. 20550.
TYPE OF MEETING: Closed. 
CONTACT PERSON:

Dr. John Yellen, Program Director, 
Anthropology Program, Room o i ,
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National Science Foundation, Wash
ington, D.C. 20550, telephone 202- 
632-4208.

PURPOSE OF SUBCOMMITTEE: To 
provide advice and recommendations 
concerning support for research in An
thropology.
AGENDA: To review and evaluate re
search proposals as part of the selec
tion process for awards.
REASON FOR CLOSING: The pro
posals being reviewed include informa
tion of a proprietary or confidential 
nature, including technical informa
tion; financial data, such as salaries; 
and personal information concerning 
individuals associated with the propos
als. These matters are within exemp
tions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act.
AUTHORITY TO CLOSE MEETING: 
This determination was made by the 
Committee Management Officer pur
suant to provisions of Section 10(d) of 
Pub. L. 92-463. The Committee Man
agement Officer was delegated the au
thority to make such determinations 
by the Acting Director, NSF, on Feb
ruary 18,1977.

M. R ebecca W inkler , 
Acting Committee 

Management Officer. 
February 7,1978.
[FR Doc. 78-3819 Filed 2-9-78; 8:45 am]

[7555-01]

SUBCOMMITTEE ON METABOLIC BIOLOGY
Meeting

In accordance with the Federal Advi
sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun
dation announces the following meet
ing:
NAME: Subcommittee on Metabolic 
Biology of the Advisory Committee for 
Physiology, Cellular and Molecular Bi
ology.
DATE AND TIME: February 27 and 
28,1978; 9 a.m. to 5 p.m. each day.
PLACE: Room 338, National Science 
Foundation, 1800 G Street NW., 
Washington, D.C. 20550.
TYPE OF MEETING: Closed.
CONTACT PERSON: Dr. Elijah B. 
«omanoff, Program Director, Meta
llic  Biology Program, Room 331, Na
tional Science Foundation, Washing- 
4312 D‘C' 20550, telePhone 202-632-

PURPOSE OF SUBCOMMITTEE: To 
P ovide advice and recommendations 
concermng support for research in 
Metabolic Biology.

To review and evaluate re- 
jeareh proposals as part of the selec
tion, process for awards.

REASON FOR CLOSING: The pro
posals being reviewed include informa
tion of a proprietary or confidential 
nature, including technical informa
tion; financial data, such as salaries; 
and personal information concerning 
individuals associated with the propos
als. These matters are within exemp
tions (4) and (6) of 5 U.S.C. 552(c), 
Government in the Sunshine Act.
AUTHORITY TO CLOSE MEETING: 
This determination was made by the 
Committee Management Officer pur
suant to provisions of Section 10(d) of 
Pub. L. 92-463. The Committee Man
agement Officer was delegated the au
thority to make such determinations 
by the Acting Director, NSF, on Feb
ruary 18,1977.

M. R ebecca W in kler , 
Acting Committee 

Management Officer.
F ebruary 7 ,1978.
[FR Doc. 78-3818 Filed 2-9-78; 8:45 am]

[6820-36]
NATIONAL TRANSPORTATION 
POLICY STUDY COMMISSION

PAST ACCOMPLISHMENTS AND FUTURE PLANS 
Annual Review

Pursuant to GSA directives imple
menting OMB Circular No. A-63, 
Transmittal Memorandum No. 5, the 
National Transportation Policy Study 
Commission is conducting an annual 
comprehensive review of its past ac
complishments and future plans. Con
sequently, the Com m ission  is soliciting 
public comment on the importance 
and scope of thé Commission’s man
date, its future plans and past achieve
ments. Comments should be sent to 
Edward R. Hamberger, General Coun
sel, 1750 K Street NW., Suite 800, 
Washington, D.C. 20006, and must be 
received in writing no later than 
March 3,1978. ’

Dated: February 6,1978.
B ud S huster , 

Chairman.
[FR Doc. 78-3753 Filed 2-9-78; 8:45 am]

[7590-01]
NUCLEAR REGULATORY 

COMMISSION 
[Docket No. STN 50-591]

EBASCO SERVICES, IN C  
Receipt of Standard Safety Analysis Report
Ebasco Services, Inc., in accordance 

with 10 CFR Part 50, Appendix 0, has 
filed with the Commission a document 
entitled “Ebasco Standard Safety 
Analysis Report” (ESSAR), which was 
docketed February 2, 1978. The ten

dered application for ESSAR was re
ceived on November 23, 1977. Follow
ing a preliminary review for complete
ness, it was accepted on January 25, 
1978, for docketing. Docket No. STN 
50-591 has been assigned to ESSAR 
and should be referenced in any corre
spondence relating thereto.

10 CFR Part 50, Appendix 0 permits 
an entire facility design or major por
tions of it to be identified as a stan
dard design to be used in multiple ap
plications. ESSAR describes and ana
lyzes the balance-of-plant (BOP) of a 
pressurized water reactor standard nu
clear power plant utilizing the stan
dard designs of nuclear steam supply 
system (NSSS) vendors that have been 
or are presently being reviewed by the 
Commission. The standard plant is de
signed for an initial core power level of 
3800 megawatts thermal.

When its review of ESSAR is com
plete, the Commission’s staff will pre
pare and publish a Safety Evaluation 
Report documenting the results of the 
review. In addition, ESSAR will be re
ferred to the Advisory Committee on 
Reactor Safeguards (ACRS) for its 
review and a report thereon. The Com
mission’s staff will also prepare and 
publish a determination as to whether 
or not the ESSAR design is accept
able, subject to such conditions as may 
be appropriate. Copies of the Safety 
Evaluation Report, the ACRS report 
and the staff’s determination will be 
made available to the public. A notice 
relating to the availability of these 
documents will be published in the 
F ederal R egister.

All interested persons who desire to 
submit written comments for consider
ation by the staff and the ACRS 
should send them to the Office of the 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Service Sec
tion, by April 11,1978.

A copy of ESSAR is available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C. 20555. When 
available, the Safety Evaluation 
Report, the ACRS report, and the 
staff’s determination will be made 
available for inspection by the public 
at the NRC Public Document Room.

Dated at Bethesda, Md., this 3d day 
of February 1978.

For the Nuclear Regulatory Com
mission.

H arry R ood,
Acting Chief, Light Water Reac

tors Branch No. 2, Division of 
Project Management

[FR Doc. 78-3686 Filed 2-9-78; 8:45 am]

FEDERAL REGISTER, V O L 43, NO. 29—FRIDAY, FEBRUARY 10, 1978



5908 NOTICES

[7590-1]

[Docket No. 50-336]

NORTHEAST NUCLEAR ENERGY CO. ET AL.
Proposed Issuance of Amendment to Facility 

Operating License ~

The Nuclear regulatory Commission 
(the Commission) is considering issu
ance of an amendment to Facility Op
erating License No. DPR-65 issued to 
Northeast Nuclear Energy Co., The 
Hartford Electric Light Co., Western 
Massachusetts Electric Co. and Con
necticut Light and Power Co. (the li
censees) for operation of the Millstone 
Nuclear Power Station Unit No. 2, lo
cated in Waterford, Conn.

The amendment would change the 
Technical Specifications to authorize 
operation of Millstone Unit No. 2 with 
resolution of Control Element Assem
bly Guide Tube Wear and Steam Gen
erator tube support plate cracking 
problems.

Prior to issuance of the proposed li
cense amendment, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the Act) and the Commis
sion’s rules and regulations.

By March 13, 1978 the licensee may 
file a request for a hearing and any 
person whose interest may be affected 
by this proceeding may file a request 
for a hearing in the form of a petition 
for leave to intervene with respect to 
the issuance of the amendment to the 
subject facility operating license. Peti
tions for leave to intervene must be 
filed under oath or affirmation in ac
cordance with the provisions of § 2.714 
of 10 CFR Part 2 of the Commission’s 
regulations. A petition for leave to in
tervene must set forth the interest of 
the petitioner in the proceeding, how 
that interest may be affected by the 
results of the proceeding, and the peti
tioner’s contentions with respect to 
the proposed licensing action. Such 
petitions must be filed in accordance 
with the provisions of this F ederal  
R e g is t e r  notice and § 2.714, and must 
be filed with the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.Cr 20555, 
Attention: Docketing and Service Sec
tion, by the above date. A copy of the 
petition and/or request for a hearing 
should be sent to the Executive Legal 
Director, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
and to William H. Cuddy, Esquire, 
Day, Berry & Howard, Counselors at 
Law, One Constitution Plaza, Hart
ford, Conn. 06103, attorney for the li
censees.

A petition for leave to intervene 
must be accompanied by a supporting 
.affidavit which identifies the specific 
aspect or aspects of the proceeding as 
to which intervention is desired and 
specifies with particularity the facts

on which the petitioner relies as to 
both his interest and his contentions 
with regard to each aspect on which 
intervention is requested. Petitions 
stating contentions relating only to 
matters outside the Commission’s* ju
risdiction will be denied.

All petitions will be acted upon by 
the Commission or licensing board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel. Timely pe
titions will be considered to determine 
whether a hearing should be noticed 
or another appropriate order issued 
regarding the disposition of the peti
tions.

In the event that a hearing is held 
and a person is permitted to intervene, 
he becomes a party to the proceeding 
and has a right to participate fully in 
the conduct of the hearing. For exam
ple, he may present evidence and ex
amine and cross-examine witnesses.

For further details with respect to 
this action, see the Combustion Engi
neering submittal regarding CEA 
Guide Tube Wear dated January 17, 
1978; Northeast Nuclear Energy Co., 
submittal regarding steam generator 
support plate cracking dated January 
11, 1978; and Northeast Nuclear
Energy Co. submittal regarding CEA 
Guide Tube Wear dated January 25, 
1978, which are available for public in
spection at the Commission’s Public 
Document Room, 1717 H Street NW., 
Washington, D.C. and at the Water
ford Public Library, Rope Ferry Road, 
Route 156, Waterford, Conn. 06385. 
The license amendment and the 
Safety Evaluation, when issued, may 
be inspected at the above locations 
and a copy may be obtained upon re
quest addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C.. 20555, Attention: Director, Divi
sion of Operating Reactors.

Dated in Bethesda, Md., this 6th day 
of February 1978.

For the Nuclear Regulatory Com
mission.

G eo rg e  L ea r ,
Chief Operating Reactors 

Branch No. 3, Division of Op
erating Reactors.

CFR Doc. 78-3855 Filed 2-9-78; 8:45 am]

[7555-02]
OFFICE OF SCIENCE AND 

TECHNOLOGY POLICY
INTERGOVERNMENTAL SCIENCE, 

ENGINEERING, AND TECHNOLOGY ADVISORY 
PANEL

Meeting
In accordance with the Federal Advi

sory Committee Act, Pub. L. 92-463, 
the Office of Science and Technology

Policy announces the following meet
ing:
NAME: Intergovernmental Science, 
Engineering, and Technology Advisory 
Panel; Natural Resources and Environ
ment Task Force.
DATE: March 1, 1978—1 to 5 p.m.; 
March 2, 1978—9 to 4 p.m.
PLACE: New Executive Office Build
ing, 726 Jackson Place NW., Room 
3104, Washington, D.C.
TYPE OF MEETING: Open. 
CONTACT PERSON:

Mr. Louis H. Blair, Office of Science 
& Technology Policy, Executive 
Office of the President; telephone 
202-395-4596. Anyone who plans to 
attend should contact Mr. Blair by 
February 27.

PURPOSE OF THE PANEL: The In
tergovernmental Science, Engineering, 
and Technology Advisory Panel was 
established on November 4, 1976. The 
Panel is to identify State, regional and 
local government problems which re
search and technology may assist in 
resolving or ameliorating and to help 
develop policies to transfer research 
and development findings.
MINUTES OF THE MEETING: Ex
ecutive minutes of the meeting will be 
available from Mr. Blair.

T e n t a t iv e  A genda

1. Overview of . Research Activities in 
U.S. Environmental Protection Agency 
(EPA) Related to State and Local Gov
ernments.

2. Detailed Briefings on Federal Re
search and Research Utilization Ac
tivities on:

a. Remote Sensing (briefings from 
U.S. Department of the Interior, Na
tional Aeronautics & Space Adminis
tration and EPA).

b. Land Applications of Waste 
Water.

c. Handling and Disposal of Solid 
Wastes Including'Toxic Wastes.

3. Discussion of Future Task Force 
activities.

W il l ia m  J. M ontgomery , 
Executive Officer, Office of Sci

ence and Technology Policy.
F e b r u a r y  6, 1978.
[FR Doc. 70-3802 Fiied 2-9-78;. 8:45 ami

[7555-02]
WORKING GROUP ON BASIC RESEARCH W 

THE DEPARTMENT OF ENERGY

Moating
In accordance with the F e d e ra l Advi

sory Committee Act, Pub. L. 92-* * 
the Office of Science and Technology 
Policy announces the following mee 
ing:
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NAME: Working Group on Basic Re
search in the Department of Energy.
DATE: February'26, 27, 28,1978.
TIME: 9 a.m. to 4 p.m.
PLACE: Room 3104, New Executive 
Office Building, Washington, D.C.
TYPE OF MEETING: Open.
CONTACT PERSON:

Mr. William J. Montgomery, Execu
tive Office of the President, Office 
of Science and Technology Policy, 
Washington, D.C. 20500, telephone 
202-395-4692.

SUMMARY MINUTES: May be ob
tained from the Office of Science and 
Technology Policy, Washington, D.C. 
20500.
PURPOSE OF ADVISORY COMMIT
TEE: The Office of Science and Tech
nology Policy is conducting a study 
which will lead to the formulation of 
policy governing the performance of 
basic research by or for the mission 
agencies. Under the guidance of the 
Steering Committee on Basic Re
search in Mission Agencies, the Work
ing Group on Basic Research in the 
DOE is to examine the policies and 
procedures and research programs of 
that agency Jor adequacy and balance 
between near-term and long-term 
technical objectives.
AGENDA: 9 a.m. to 4 p.m. Meetings 
will be used to discuss reports from 
subgroup chairmen and to draft pre
liminary portions of the final report. 
There also Will be some briefings by 
Government officials.

William J. Montgomery, 
Executive Officer. 

[FR Doc. 78-3801 Filed 2-9-78; 8:45 ami

[8025-01]
SMALL BUSINESS ADMINISTRATION 

ADVISORY COUNCILS 
Establishment

In accordance with Pub. L. 92-463 
committees for the following ten Re
gional Advisory Councils have been es
tablished for two years and will expire 
on February 1,1980, unless renewed or 
dissolved before that date:
Region I—Advisory Council.
Region II—Advisory Council.
Region III—Advisory Council.
Region IV—Advisory Council.
Region V—Advisory Council.
Region VI—Advisory Council.
Region VII—Advisory Council.
Region VIII—Advisory Council. 
o S 0n ^ —-Advisory Council.
Region X—Advisory Council.

The above ten Regional Councils su
persede the original 63 District Adviso
ry Councils.
mTk6 /®°6raphical areas covered by 
tefollo ten ^ egional Councils are

Region I—Boston, Augusta, Concord, Hart
ford, Montpelier, and Providence.

Region II—New York, Hato Rey, Newark, 
and Syracuse.

Region III—Philadelphia, Clarksburg, Pitts
burgh, Richmond, Baltimore, and Wash
ington, D.C.

Region IV—Atlanta, Charlotte, Columbia, 
Miami, Jacksonville, Louisville, Jackson, 
and Nashville.

Region V—Chicago, Cleveland, Columbus, 
Detroit, Indianapolis, Madison, and Min
neapolis.

Region VI—Dallas, Albuquerque, Houston, 
Little Rock, Lower Rio Grande Valley, 
Lubbock, New Orleans, Oklahoma City, 
and San Antonio.

Region VII—Kansas City, Des Moines, 
Omaha, St. Louis, and Wichita.

Region VIII—Denver, Casper, Fargo, 
Helena, Salt Lake City, and Sioux Falls. 

Region IX—San Francisco, Honolulu, Las 
Vegas, Los Angeles, Phoenix, and San 
Diego.

Region X—Seattle, Spokane, Anchorage, 
Boise, and Portland.

For further information or any com
ments, write or call K. Drew, Deputy 
Advocate for Advisory Councils, 1441 
L Street NW., Washington, D.C. 20416, 
202-653-6748.

Dated: January 27, 1978.
K. D rew,

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78-3777 Filed 2-9-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No. 

1425]

KANSAS
Declaration of Disaster Loan Area

The 400 Block of .South Oak Street 
and the 100 Block of West 4th Street 
In the city of Garnett, in Anderson 
County, Kans., constitute a disaster 
area because of damage resulting from 
a fire which occurred on January 2, 
1978. Elgiible persons, firms, and orga
nizations may file applications for 
loans for physical damage until the 
close of business on April 3, 1978, and 
for economic injury until the close of 
business on November 1,1978, at:
Small Business Administration, District 

Office, 12 Grand Building—5th Floor, 
1150 Grand Avenue, Kansas City, Mo. 
64106,

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: February 1,1978.

P atricia M. Cloherty, 
Deputy Administrator.

[FR Doc. 78-3778 Filed 2-9-78; 8:45 am]

[8025-01]
[License No. 08/08-0038] 

MERCHANTS FINANCE CO ., INC.
Filing of on Application for Approval of a 

Conflict of Interact Transaction
Notice is hereby given that Mer

chants Finance Co., Inc. (MFCI), 1700 
South 1800 West, Salt Lake City, Utah 
84107, a Federal Licensee under the 
Small Business Investment <Act of 
1958, as amended (Act), has filed an 
application pursuant to § 107.1004 of 
the regulations governing small busi
ness investment companies (13 CFR 
§ 107.1004 (1977), for an exemption 
from the provisions of the conflict of 
interest regulation.

The exemption, if granted, will 
permit MFCI to loan $100,000 (at 10 
percent interest for 10 yeans) to Mill
er’s Supermarket, Inc. (Millers, Inc.), 
702 South Main Street, Moab, Utah 
84532. Mr. Ralph J. Miller, Jr., is 
President and General Manager of 
Millers, Inc.

Approximately $10,000 to $12,000 of 
the borrowed funds would be used by 
Miller’s, Inc., to purchase equipment 
from Merchants, Inc., the parent of 
the Licensee, MFCI.

Pursuant to Paragraph (b) of the 
definition of “Associate of a Licensee” 
in § 107.3 of the Regulations, Mer
chants, Inc., is considered to be an as
sociate of MFCI. As such, the transac
tion will require an exemption pursu
ant to § 107.1004(b)(5) of the Regula
tions.

Notice is hereby given that any 
person may, no later than February 
27, 1978, submit to the Small Business 
Administration (SBA), in writing, rel
evant comments on the proposed 
transaction. Any such communications 
should be addressed to: Deputy Asso
ciate Administrator for Investment, 
Small Business Administration, 1441 
“L” Street NW., Washington, D.C. 
20416.

A copy of this notice shall be pub
lished in a newspaper of general circu
lation in Salt Lake City and Moab, 
Utah.
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business invest
ment Companies.)

Dated: February 6,1978.
P eter F . McNeish , 

Deputy Associate Administrator 
for Investment

[FR Doc. 7-3781 Filed 2-9-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No. 

1406; Arndt. No. 1]

NEW JERSEY
Declaration of Disaster Loan Area

The above numbered Declaration 
(See 42 FR 61347), is amended by ex-
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tending the date for physical damage 
until the close of business on February 
24, 1978, and for economic injury until 
the close of business on September 22, 
1978.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: February 2,1978.
R ic h a r d  H e r n a n d e z , 
Acting Administrator. 

[FR Doc. 78-3779 Filed 2-9-78; 8:45 am]

[8025-01]
[Declaration of Disaster Loan Area No. 

1429]
WEST VIRGINIA

Declaration of Disaster Loan Area
Boone, Braxton, Gilmer, Harrison, 

Kanawha,Lewis, Logan, McDowell, 
and Mingo Counties and adjacent 
counties within the State of West Vir
ginia constitute a disaster area as a 
result of damage caused by flooding 
which occurred on January 25-28, 
1978. Eligible persons, firms, and orga
nizations may file applications for 
loans for physical damage until the 
close of business on April 6,1978 at:
Small Business Administration, District 

Office, 109 North Third Street, Clarks
burg, W. Va. 26301,

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: February 2, 1978.
A . V e r n o n  W e a v e r , 

Administrator. 
[FR Doc. 78-3780 Filed 2-9-78; 8:45 am]

[4710-01]
[Public Notice 591]

DEPARTMENT OF STATE
Bureau of Consular Affairs 

EXCHANGE-VISITOR SKILLS LIST
Amendment to Exchange-Visitor 

Skills L ist Pursuant to the provisions 
of section 212(e) of the Immigration 
and Nationality Act, as amended (8 
U.S.C. 1182(e)), the Secretary of State 
designated on April 25, 1972, a list of 
fields of specialized knowledge or skill 
(Referred to as the Exchange-Visitor 
Skills List) and those countries which 
clearly required the services of persons 
engaged in one or more of such fields. 
Any alien who was a national or resi
dent of one of those countries and ob
tained an exchange-visitor visa and/or 
became a participant in an Exchange- 
Visitor Program involving a designated 
field of specialized knowledge or skill 
after the effective date of that notice 
was subject to the 2-year foreign resi
dence (home-country physical pres
ence) requirement of section 212(e) of

said Immigration and Nationality Act 
as provided by said section and 22 
CFR 41.65(b).

1. Part I is amended by making the 
following changes:

1. Field 2A is changed to read “2A. Gener
al Practice of Medicine (including ostro- 
paths who also practice medicine).”

2. Field 2H is changed to read “2H. Chiro
practic and Osteopathy (not including os
teopathic physicians who also practice medi
cine).”

3. Field 21 is changed to read "21. All 
Therapies, Prosthetics, and Healing (except 
Medicine, Osteopathy or Osteopathic Medi
cine, Nursing, Dentistry, Chiropractic, and 
Optometry).”

4. Field 3A is changed to read "3A. Jour
nalism (including, but not limited to, editors 
and reporters; and including text-book writ
ers, interpreters, and translators.)”

5. Field 5A is changed to read "5A. Indus
trial and Business Administration and Man
agement (including, but not limited to, pro
gramed), and Project Evaluation.”

Amended Part I is given below in its 
entirety:

EXCHANGE-VISITORS SKILLS 
LIST

P a r t  I — G e n e r a l  L i s t  o f  D e s ig n a t e d
F ie l d s  o f  S p e c ia l iz e d  K n o w l e d g e  o r  
S k i l l

Group (1) Fields in the Administration of 
Public or Public-Oriented Affairs:

IA. Public Administration (including but 
not limited to: City Planning and Rural 
Development).

IB. Public Social Administration (includ
ing, but not limited to: Welfare, Dietet
ics, Nutrition, Family Planning, and 
Public Health).

IC. Primary School Administration.
ID. Secondary School Administration.
IE. Technical or Vocational School Ad

ministration.
IF. Hospital Administration.
IG. Labor Union Administration.

Group (2) Fields in the Social Arts and Pro
fessions:

2A. General Practice of Medicine (includ
ing osteopaths who also practice medi
cine). (Amended)

2B. Recognized Medical Specializations 
(including, but not limited to: Anesthesi
ology, Dermatology, Internal Medicine, 
Neurological Surgery, Obstetrics and 
Gynecology, Ophthalmology, Orthope
dic Surgery, Otolaryngology, Pathology, 
Pediatrics, Physical Medicine and Reha
bilitation, Plastic Surgery, Preventive 
Medicine, Proctology, Psychiatry and 
Neurology, Radiology, Surgery, Thorac
ic Surgery, and Urology).

2C. Nursing (including, but not limited to: 
Registered nurses, practical nurses, phy
sician’s receptionists, (and medical re
cords clerks).

2D. Medical Technology.
2E. Dentistry.
2F. Dental Technology.
2G. Optometry.
2H. Chiropractic and Osteopathy (not in

cluding osteopathic physicians who also 
practice medicine). (Amended)

21. All Therapies, Prosthetics, and Healing 
(except Medicine, Osteopathy, or Osteo
pathic Medicine, Nursing, Dentistry, 
Chiropractic and Optometry). (Amend
ed)

2J. Sociology (except Economics, and, in
cluding Criminology).

2K. Psychology.
2L. Law (including Judicature).
2M. Religion (including, but not limited 

to, Ministry).
2N. Primary School Teaching (including, 

but not limited to: Kindergartens, Nurs
ery Schools).

20. Secondary School Teaching (includ
ing, but not limited to Remedial Teach
ing, and, Teaching of English as a For
eign Language).

2P. Vocational and Technical School 
Teaching.

2Q. College and University Teaching in 
Natural Sciences, Mathematics, Engi
neering, and Technology (except Agri
culture).

2R. Agricultural School Teaching.
2S. College and University Teaching of 

Education.
2T. Collège and University Teaching of 

Social Sciences, Liberal Arts and Litera
ture.

2U. Teaching in Medical Schools (includ
ing, but not limited to, lecturers).

2V. Teaching in Law Schools (including, 
but not limited to, lecturers).

Group (3) Fields in Communication, Trans
port, and Construction Professions and 
Skills:

3A. Journalism (including, but not limited 
to, editors and reporters; and including 
text-book writers, interpreters, and 
translators). (Amended)

3B. Electrical Communication Technol
ogy.

3C. Radio Operation.
3D. Airplane Piloting.
3E. Architecture (including Marine Archi

tecture).
3F. Construction (including, but not limit

ed to, builders, but not including skilled 
and unskilled laborers).

3G. Drafting.
3H. Skilled Operation of Construction Ma

chines.
Group (4) Fields in Scientific Professions 

and Skills:
4A. Chemistry (including chemical engi

neers and all branches and specialties in 
Chemistry, but except in Pharmacy).

4B. Life Sciences (including, but not limit
ed to Pharmacy and Biology ).

4C. Physics (including physical chemists, 
metallurgists, and all branches and spe
cialties in Physics).

4D. Mathematics.
4E. Laboratory Technology (including, hut 

not limited to, physical and chemistry 
laboratory technicians).

4F. Metal Fabrication (including, but not 
limited to skilled metal craftsmen).

4G. Mining and Lumbering E ngineering 
and Technology.

4H. Marine and Aeronautical E ngineering 
and Technology (including, but not 
limited to, marine and flight engineers;.

41. Civil Engineering (including Airport
Engineering).

4J. Mechanical Engineering (including, 
but not limited to: systems, safety, 
production engineers, and, including

(including
Automatic Data Processing).

4K. Electrical Engineering.
4L. Electronic Engineering 

Radio Engineering). < .
4M. Repair and Maintenance Twhnoiogy. 
4N. Agriculture and Agronomy (inclua™

t r a f a v l n a v l a n e  o n H  n l f l l l t  î l f t t h O l O É Î S ^ ' '

40. Forestry.
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4P. Fisheries (or other marine products). 
4Q. Geology (including all branches and 

specialties, e.g., Oceanology and all 
branches of Applied Geology, and, in
cluding geophysicists and geochemists). 

4R. Hydrology (including, but not limited 
to, Water Pollution).

4S. Desalinization.
4T. Surveying (including Oceanography).

Group (5) Fields in Business:
5A. Industrial and Business Administra

tion and Management (including, but 
not limited to, programers), and Project 
Evaluation. (Amended)

5B. Economics.
5C. Statistics.
5D. Insurance (including actuaries).
5E. Administration of Financial Institu

tions (including, but not limited to Sav
ings and Loan Organizations and Credit 
Unions).

5F. Banking.
Group (6) Field of Library Science:

6A. Library Science (including, but not 
limited to, Electric Data Storage and Re
trieval). I*H

2. Part II, the following amendments 
concern only changes in the names or 
order of countries.

1. Under United Arab Emirates, correct 
the spelling of “Ajman.”

2. Change “Dahomey” to read “Benin” 
and insert identical listing in proper alpha
betical order.

3. Change “Central African Republic” to 
read “Central African Empire.”

4. Change "Khmer Republic” to "Cambo
dia” and insert identical listing in proper al
phabetical order.

5. Change “Ceylon” to “Sri Lanka” and 
insert identical listing in proper alphabeti
cal order.

6. Insert “Lebanon’* at the beginning of 
the listing for that country. The listing, 
which falls between those for Laos and Li
beria, was mistakenly not identified in the 
original list.

3. Part IT, the following amendments 
involve substantive changes:

1. Cancel the entire listing or South 
Africa.

2. Cancel the entire listing of Switzerland. 
( 3. Correct Field 2V. for Malawi to read 
“2V. Teaching in Law Schools” instead of 
*2V. Teaching in Medical Schools.”
4. Add the following new listing for Baha

mas in proper alphabetical order:

2T. College and University Teaching of 
Social Sciences, Liberal Arts and Litera
ture.

2U. Teaching in Medical Schools.
2V. Teaching in Law Schools.

GROUP 3

3A. Journalism.
3B. Electrical Communication Technology. 
3D. Airplane piloting.
3E. Architecture.
3F. Construction.

GROUP 4

4A. Chemistry.
4B. Life Sciences.
4C. Physics.
4D. Mathematics.
4H. Marine and Aeronautical Engineering.
41. Civil Engineering.
4J. Mechanical Engineering.
4L. Electronic Engineering.
4N. Agriculture and Agronomy.
4P. Fisheries.
4Q. Geology.
4R. Hydrology.
4S. Desalinization.

GROUP 5

5A. Industrial and Business Administration 
and Management, and Project Evaluation. 

5B. Economics.
5C. Statistics.
5E. Administration of Financial Institu

tions.
5F. Banking.

GROUP 6

6A. Library Science.
5. Add the following new listing for Haiti 

in proper alphabetical order:
H a iti

AU Fields in all 6 groups listed in Part I.
6. Add the following new listing for Papua 

New Guinea in proper alphabetical order:
P apua N ew  G uinea

group 1
1A. Public Administration.

GROUP 2

2B. Recognized Medical Specialization.
2C. Nursing.
2D. Medical Technology.
2E. Dentistry.
2F. Dental Technology.

Bahamas 

group 1
1A. Public Administration.

Public Social Administration.
IE. Technical or Vocational School Admin

istration.
1G. Labor Union Administration.

GROUP 2

2J. Sociology.
2K. Psychology.
2N. Primary Schoo1 Teaching, 

secondary School Teaching.
• Vocational and Technical School Teac ing.

^ i,ii0oe?e University Teaching in Na 
a5rJrclences' Mathematics, Engineerin 

dp * . c^n°logy (except Agriculture).
2<?’ "^cultural School Teaching.

Edu t' 6 811(1 University Teaching

GROUP 3

3C. Radio Operation.
3D. Airplane Piloting.
3G. Drafting.

GROUP 4

4A. Chemistry.
4B. Life Sciences.
4E. Laboratory Technology.
41. Civil Engineering.
4K. Electrical Engineering.
4L. Electronic Engineering.
4N. Agriculture and Agronomy.
40 . Forestry.
4T. Surveying.

GROUP s

5A. Industrial and Business Administration 
and Management and Project Evaluation. 

5C. Statistics.
7. Add the following new listing for West

ern Samoa in proper alphabetical order:

W estern Samoa

All Fields in all 6 groups listed in Part I.
8. Add the following new listing for 

Yemen Arab Republic in proper alphabeti
cal order:

Y emen Arab R epublic 

group 1
All Fields listed in Part I.

GROUP 2

2A. General Practice of Medicine.
2B. Recognized Medical Specializations.
2C. Nursing.
2D. Medical Technology.
2E. Dentistry.
2F. Dental Technology.
2G. Optometry.
2H. Chiropractic and Osteopathy.
21. All Therapies, Prosthetics, and Healing. 
2J. Sociology.
2K. Psychology.
2L. Law.
2N. Primary School Teaching.
20. Secondary School Teaching.
2P. Vocational and Technical School Teach

ing.
2Q. College and University Teaching in Nat

ural Sciences, Mathematics, Engineering 
and Technology.

2R. Agricultural School Teaching.
2S. College and University Teaching of Edu

cation. ~
2T. College and University Teaching of 

Social Science, Liberal Arts and Litera
ture.

2U. Teaching in Medical Schools.
2V. Teaching in Law Schools.

GkOUP 3

3B. Electrical Communication Technology. 
3C. Radio Operation.
3D. Airplane Piloting.
3E. Architecture. - 
3F. Construction.
3G. Drafting.
3H. Skilled Operation of Construction Ma

chines.
GROUP 4

4A. Chemistry.
4B. Life Sciences.
4C. Physics.
4D. Mathematics.
4E. Laboratory Technology.
4F. Metal Fabrication.
4G. Mining and Lumbering Engineering and 

Technology.
4H. Marine and Aeronautical Engineering 

and Technology.
41. Civil Engineering.
4J. Mechanical Engineering.
4K. Electrical Engineering.
4L. Electronic Engineering.
4M. Repair and Maintenance Technology. 
4N. Agriculture and Agronomy.
4P. Fisheries.
4Q. Geology.
4R. Hydrology.
4S. Desalinization.
4T. Surveying.

group (s)
AU Fields listed in Part I.

GROUP ( e )

6A. Library Science.
9. The listing for the Philippines is 

amended by adding Groups (1), (5) and (6) 
and amending Groups (2), (3) and (4). Fol
lowing is the entire amended listing for the 
Philippines:
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P h i l i p p i n e s  n

GROUP ( 1 )  (ENTIRE GROUP ADDED)

IA. Public Administration.
IB. Public Social Administration.
ID. Secondary School Administration.
IE. Technical or Vocational School Admin

istration.
IF. Hospital Administration.
IG. Labor Union Administration.

GROUP( 2 )

2A. General Practice of Medicine.
2B. Recognized Medical Specializations. 

(Amended)
2C. Nursing, Including only registered 

nurses in a recognized nursing specialty. 
2G. Optometry. (Added)
2J. Sociology. (Added)
2K. Psychology. (Added)
2P. Vocational and Technical School Teach

ing.
2Q. College and University Teaching in Nat

ural Sciences, Mathematics, Engineering 
and Technology (including teachers of an
thropology and psychology). (Amended) 

2R. Agricultural School Teaching.
2T. College and University Teaching of 

Social Sciences, Liberal Arts and Litera
ture (particularly, teachers of sociology 
and economics). (Added)

2U. Teaching in Medical Schools.
GROUP(3 )

3B. Electrical Communication Technology. 
(Added)

3D. Airplane Piloting.
3E. Architecture. (Added)
3H. Skilled Operation of Construction Ma

chines. (Added)

GROUP(4 )

All Fields listed in Part 1. (Fields 4A, 4B, 4C, 
4D, 4E, 4F, 4N, 40 , and 4P added.)

GROUP (5 )  (ENTIRE GROUP ADDED)

All Fields listed in Part 1.

GROUP(6 )

6A. Library Science. (Added)
The changes made in the Exchange- 

Visitor Skills list by this Public Notice 
shall be applied to any alien who ob
tains an' exchange-visitor visa and/or 
becomes a participant in an Exchange- 
Visitor program on or after March 15, 
1978.

This Notice amends Public Notice 
No. 356-37 PR 8099-8177, April 25, 
1972.

Dated: January 27, 1978.
B arbara M. W atson,

• Assistant Secretary for
< Consular Affairs.
[FR Doc. 78-3805 Filed 2-8-78; 8:45 am]

[8320-01]
VETERANS ADMINISTRATION

STATION COMMITTEE ON EDUCATIONAL 
ALLOWANCES

Meeting
Notice is hereby given pursuant to 

section V, Review Procedure and Hear
ing Rules, Station Committee on Edu

cational Allowances that on March 2, 
1978, at 10 a.m., the San Diego Region
al Office Station Committee on Educa
tional Allowances shall at Room 902, 
2022 Camino del Rio North, San 
Diego, Calif. 92108 conduct a hearing 
to determine whether Veterans Ad
ministration benefits to all eligible 
persons enrolled in North Park Beauty 
College, 4071 30th Street, San Diego, 
Calif. 92104 should be discontinued, as 
provided in 38 CFR 21.4134, because a 
requirement of law is not being met or 
a provision of the law has been violat
ed. All interested persons shall be per
mitted to attend, appear before, or file 
statements with the committee at that 
time and place.

Dated: January 31, 1978.
H erbert R . R ainwater, 

Director, VA Regional Office, 
2022 Camino del Rio North 
San Diego, Calif. 92108.

[FR Doc. 78-3750 Filed 2-9-78; 8:45 am]

[7035-01]
INTERSTATE COMMERCE 

COMMISSION
Office of Hearing»

ASSIGNMENT OF HEARINGS 

[Notice No. 586]

F ebruary 7,1978.
Cases assigned for hearing, post

ponement^ cancellation, or oral argu
ment appear below and will be pub
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no
tices of cancellation of hearings as 
promptly as possible,. but interested 
parties should take appropriate steps 
to insure that they are notified of can
cellation or postponements of hearings 
in which they are interested.
MCC 9650, Carolina Coach Co., et al. v. Roy

L. Rouse Transportation Co., now as
signed March 7, 1978, at Washington,
D.C., is canceled and transferred to modi
fied procedure.

MC 117851 (Sub-No. 23), John Cheeseman 
Trucking, Inc., now assigned February 15, 
1978, at Washington, D.C., is canceled.

MC 141966 (Sub-No. 1), Gina Marie Express 
Co., Inc., now assigned March 7, 1978, at 
Chicago, 111., will be held in Room 3855A, 
230 South Dearborn Street.

MC 121509 (Sub-No. 4), Daufeldt Transport, 
Inc., now assigned March 8, 1978, at Chi
cago, 111., will be held in Room 3855A, 230 
South Dearborn Street.

MC 138627 (Sub-No. 21), Smithway Motor 
Xpress, Inc., now assigned March 10,1978, 
at Chicago, 111., will be held in Room 
3855A, 230 South Dearborn Street. '

MCF 13251, Chief Truck Lines, Inc.—Pur
chase-M urphy Transportation, Inc.,

Charles Johnson Trustee in Bankruptcy 
and MC 43963 (Sub-No. 11), Chief Truck 
Lines, Inc., now assigned March 15, 1978, 
at Chicago, 111., will be held in Room 
3855A, 230 South Dearborn Street.

MC 82492 (Sub-No. 157), Michigan & Ne
braska Transit Co., Inc., and MC 113434 
(Sub-No. 83), Gra-Bell Truck Line, Tnc,. 
now assigned March 13, 1978, at Chicago!
111., will be held in Room 3855A, 230 South 
Dearborn Street.

MC 118431 (Sub-No. 26), Denver Southwest 
Express, Inc., and MC 126844 (Sub-No. 
40), R.D.S. Trucking Co., Inc., now as
signed March 9, 1978, at Chicago, 111., will 
be held in Room 3855A, 230 South Dear
born Street.

MC 111871 (Sub-No. 10), Southeastern 
Freight Lines, is assigned for continued 
hearing on March 20, 1978 (3 days), at 
Charlotte, N.C., and will be held at the 
Holiday Inn, Sugar Creek Road and Inter
state 85 North.

MCC 9855, Presley Tours, Inc. v. National 
Mehl Tours, Inc., et al„ now being as
signed March 20, 1978 (1 day), at Chicago,
111., in a hearing room to be later designat
ed.

H. G. H omme, Jr., 
Acting Secretary. 

[FR Doc. 78-3822 Filed 2-9-78; 8:45 am]

[7035-01]
[Finance Docket No. 28674]

KNAPPTON TOWBOAT CO.—CONTROL-
BRUSCO TOWBOAT CO. AND ROLAND E. 
BRUSCO AND MICHAEL E. BRUSCO, INDI
VIDUALS
Knappton Towboat Co. (Transfer

ee), 110 Southeast Caruthers, Port
land, Oreg. 97214, represented by Alex 
L. Parks, of White, Sutherland, Parks 
& Allen, 1200 Jackson Tower, Port
land, Oreg. 97205, and Donald Ma- 
cleay, Lynch, Bernhard & Gree, 1625 
K Street NW., Washington, D.C. 
20006, hereby give notice that on the 
31st day of January 1978, it filed with 
the Interstate Commerce Commission 
at Washington, D.C., an application 
under section 5(2) of the Interstate 
Commerce Act for an order approving 
and authorizing Knappton Towboat 
Co. to acquire, by stock exchange and 
purchase all of the outstanding stock 
of Brusco Towboat Co. (Transferor) 
and Roland E. Brusco, arid individual 
(Transferor) and Michael E. Brusco, 
an individual (Transferor) and upon 
Commission approval, to thereafter 
merge the properties of Brusco Tow
boat Co. into Knappton Towboat Co. 
by statutory merger, which applica
tion is assigned Finance Docket No.
28674.

The operating authority of the ac
quiring carrier (Knappton T o w b o a t  
Co.) pursuant to authority g r a n t e d  in 
Docket No. W-420 currently e m b r a c e s  
operations by towing vessels in the 
performance of general towage of com
modities generally between ports and 
points in Oregon and W a s h i n g t o n  
along the Columbia River and its tri-

FEDERAL REGISTER, VOL. 43, NO. 29—FRIDAY, FEBRUARY 10, 1978



NOTICES *5913

butaries from the mouth of the Co
lumbia River to and including Alder- 
dale, Wash., and by non-self-propelled 
vessels with the use of separate towing 
vessels in the transportation of com
modities generally between ports and 
points in Oregon and Washington 
along the Columbia River and its tri
butaries from the mouth of the Co
lumbia River to and including Celilo, 
Oreg.

The operating authority of the carri
er being merged (Brusco Towboat Co.) 
pursuant to a certificate issued in 
Docket No. W-71 is embraced within 
the foregoing operating authority of 
the acquiring carrier, Knappton Tow
boat Co. If the transaction is consum
mated, any duplications with respect 
to the respective operating rights of 
the two carrier corporations will be 
eliminated.

No application for temporary au
thority has been filed under section 
311(b).

In the opinion of the applicant, the 
granting of the authority sought will

not constitute a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen
tal Policy Act of 1969. In accordance 
with the Commission’s regulations (49 
CFR 1108.8) in Ex Parte No. 55 (Sub- 
No. 4), Implementation—National En
vironmental Policy Act, 1969, 352 ICC 
451 (1976), any protests may include a 
statement indicating the presence or 
absence of any effect of the requested 
Commission action on the quality of 
the human environment. If any such 
effect is alleged to be present, the 
statement shall indicate with specific 
data the exact nature and degree of 
the anticipated impact. See Implemen
tation-National Environmental Policy 
Act, 1969, supra, at p. 487.

Interested persons may participate 
formally in a proceeding by submitting 
written comments regarding the appli
cation. Such submissions shall indicate 
the proceeding designation Finance 
Docket No. 28674 and the original and 
two copies thereof shall be filed with 
the Secretary, Interstate Commerce

Commission, Washington, D.C. 20423, 
not later than 45 days after the date 
notice of the filing of the application 
is published in the F ed era l  R e g is t e r . 
Such written comments shall include 
the following: the person’s position, 
e.g., party protestant or party in sup
port, regarding the proposed transac
tion; specific reasons why approval 
would or would not be in the public in
terest; and a request for oral hearing 
if one is desired. Additionally, interest
ed persons who do not intend to for
mally participate in a proceeding but 
who desire to comment thereon, may 
file such statements and information 
as they may desire, subject to the 
filing and service requirements speci
fied herein. Persons submitting writ
ten comments to the Commission 
shall, at the same time, serve copies of 
such written comments upon the ap
plicant, the Secretary of Transporta
tion and the Attorney General.

H. G. H o m m e , Jr., 
Acting Secretary.

[PR Doc. 78-3823 Piled 2-9-78; 8:45 am]
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[6712-01]
1

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 2:30 p.m., Thurs
day, February 2,1978.
PLACE: Room 847, 1919 M Street 
NW., Washington, D.C.
STATUS: Emergency open meeting.
MATTER TO BE CONSIDERED: 
Complaint by the Labor Party against 
television station WNET, Newark, N.J.

The prompt and orderly conduct of 
Commission business did not permit 
announcement prior to this meeting.
CONTACT PERSON FOR MORE IN
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Officer, telephone 202- 
632-7260.
Issued: February 3,1978.

tS-313-78 Piled 2-8-78; 8:56 pm]

[6712-01]
2

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 9:30 a.m., Wednes
day, February 8, 1978.
PLACE: Room 856, ¿919 M Street 
NW., Washington, D.C.
STATUS: Open Commission meeting.
CHANGES IN THE MEETING: The 
following agenda items should be de
leted:

Agenda, Item No., and Subject
General—1—Amendment of Parts 2, 13, 81, 

and 83 of the Commission’s Rules relating 
to the use of radiotelegraphy in the mari
time services (Docket No. 20813).

Common Carrier—6—Modification of proce
dures in Docket No. 20814, investigation 
into A.T. & T.’s Multi-Schedule Private 
Line (MPL) tariff.

CONTACT PERSON FOR MORE IN
FORMATION:

Samuel M. Sharkey, FCC Public In
formation Officer, telephone 202- 
632-7260.
Issued: February 6, 1978, February 7, 

1978.
[S-312-78 Filed 2-8-78; 8:56 am]

[6715-01]
3

FEDERAL ELECTION COMMIS
SION.
DATE AND TIME: Wednesday, Feb
ruary 15, 1978 at 10 a.m.
PLACE: 1325 K Street NW., Washing
ton, D.C.
STATUS: This meeting will be closed » 
to the public.
MATTERS TO BE CONSIDERED: 
Audits, Compliance, Personnel.
DATE AND TIME: Thursday, Febru
ary 16, 1978 at 10 a.m.
PLACE: 1325 K Street, NW., Washing
ton, D.C.
STATUS: Portions of this meeting will 
be open to the public and portions 
closed.
MATTERS TO BE CONSIDERED: 

Portions open to the public:
I. Future meetings.
II. Correction and approval of minutes.
III. Advisory opinions: 1977-57, 1977-61*, 

1978-3.
IV. FOIA regulations.
V. Procedures on nonfilers: Part I.
VI. FEC clearinghouse fiscal year 1978 re

search program.
VII. Appropriations and budget.
VIII. Classification actions.
IX. Pending legislation.
X. Pending litigation.
XI. Liaison with other Federal agencies.
XII. Routine administrative matters.
ALSO: Any items from the open meeting 

of February 9, 1978 which may be carried 
over.

Portions closed to the public:
Any items continued from the executive 

session of February 15,1978.

PERSON TO CONTACT FOR IN
FORMATION:

Mr. David Fiske, Press Officer, 202- 
523-4065.

Marjorie W. E mmons, 
Secretary to the Commission. 

[S-321-78 Filed 2-8-78; 3:39 pm]

[6715-01]
4

FEDERAL ELECTION COMMIS
SION.
FEDERAL REGISTER NO. S-100-78- 
624.
PREVIOUSLY ANNOUNCED DATE 
AND TIME: Thursday, February 9, 
1978 at 2 p.m.
CHANGE IN MEETING: The meeting 
will start at 10 a.m. due to the change 
in time and date for the Commission 
to testify before the House Appropri
ations Committee.
PERSON TO CONTACT FOR IN
FORMATION:

Mr. David Fiske, Press Officer, tele
phone 202-523-4065.

M arjorie W . Emmons, 
Secretary to the Commission. 

[S-320-78 Filed 2-8-78; 2:38 pm]

[6740-02]
5

FEDERAL ENERGY REGULATORY 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 4649, February 3,1978.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m. 
February 8,1978.
CHANGE IN THE MEETING: The 
following items have been added:

Item No., Docket No., and Company 
CP-5(A)—CP77-591, Southern Natural 

Gas Co.
CP-5(B)—CI77-783 and CI77-784, Kerr- 

McGee Corp.
K e n n e t h  F. P l u m b , 

Secretary.
[S-315-78 Filed 2-8-78; 9:11 am]

[6740-02]
6

FEDERAL ENERGY REGULATORY 
COMMISSION.
DATE: February 7,1978.
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4
The following notice of meeting is 

published pursuant to section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. No. 94-409), 5 U.S.C. 552b:
FEDERAL ENERGY REGULATORY 
COMMISSION.
TIME AND DATE: February 15, 1978. 
STATUS: Open.
MATTERS TO BE CONSIDERED:
Agenda.

Note.—Items listed on the agenda may be 
deleted without further notice.
CONTACT PERSON FOR MORE IN
FORMATION:

Kenneth F. Plumb, Secretary, tele
phone 202-275-4166.
This is a list of matters to be consid

ered by the Commission. It does not 
include a listing of all papers relevant 
to the items in the agenda, however, 
all public documents may be examined 
in the Office of Public Information, 
Room 1000.
P ow er  Agenda—53d M eeting, F ebruary 15, 

1978, R egular M eeting (10 A.M.)

I. ELECTRIC RATE BLATTERS

ER-1. Docket Nos. ER78-70 and ER78-71, 
Pennsylvania Power & Light Co.:

CAP-1. Docket No. ER78-177, Northern 
States Power Co. of Minnesota.

CAP-2. Docket Nos. ER78-84, ER78-85, 
and ER78-86, Southern California Edison 
Co., Arizona Public Service Co., Nevada 
Power Co., and Tucson Gas & Electric Co.

CAP-3. Project No. 2146, Alabama Power 
Co.

CAP-4. Lands withdrawn in projects Nos. 
373, 521, 937, 1024, 1415, 1546, 1547, and 
1825.

CAP-5. Lands withdrawn in project No. 
941—Colorado.

CAP-6. Lands withdrawn in project No. 
907—Colorado.

CAP-7. Lands withdrawn in project No. 
1144—Alaska.

CAP-8. Lands withdrawn in project Nos. 
385, 445, 506, 519, 1220, 1296, 1418, 1519, 
1576,1615,1616, 1618, 1678, 1682, and 1750— 
Colorado.

CAP-9. Docket No. DA-117-Alaska, 
Bureau of Land Management.

CAP-10. State Director, Bureau of Land 
Management, Denver, Colo. Applications 
(C-099597, C-22081).

CAP-ll. State Director, Bureau of Land 
Management, Denver, Colo. Application (C- 
25932).

CAP-12. Docket No. ID-1734, John R. 
Burton.

Gas Agenda—53d Meeting , F ebruary 15, . 
1978, R egular Meeting

I. PIPELINE RATE BLATTERS

A Pipeline rates:
RP-1. Docket No. RP77-56, Northern Nat

ural Gas Co.
RP-2. Docket No. RP78-25 (DCA78-1), 

Â uscontinental Gas Pipe Line Corp.
RP-3. Docket Nos. RP78-19 and RP-78-20, 

j-oiumbia Gulf Transmission Co. and Co- 
umbia Gas Transmission Corp.

II. PRODUCER MATTERS

a. Producer Certificates:

CI-1. Docket No. CI77-298, Tenneco, Inc. 
CI-2. Docket No. CI77-718, South Louisi

ana Production Co., Inc. (operator), et al.
CI-3. Docket No. CI77-721, Harkins & Co. 

(operator, et al.). Docket No. CI77-724, C. & 
K. Petroleum, Inc., et al. Docket No. CI77- 
758, Amerada Hess Corp.

CI-4. Reserved.
CI-5. Reserved.
CI-6. Reserved.

B. Producer Rates:
CI-7. Docket Nos. CI76-633 and CI76-644, 

Tenneco Exploration, Ltd. Docket No. CI76- 
678, Tenneco Oil Co. Docket Nos. CI76-722 
and CI76-784, Texaco, Inc.

CI-8. Docket No. RI77-136, Chevron 
U.S.A., Inc.

CI-9. Reserved.
CI-10. Reserved.
CI-11. Reserved.

C. Special relief:
CI-12. Docket No. RI77-123, Dorfman 

Production Co., operator.
II.PIPELINE CERTIFICATE BLATTERS

A. Pipeline certificates:
CP-1. Docket No. CP76-118, U-T Offshore 

system.
CP-2. Docket Nos. CP77-597 and CP77- 

651, Trunkline Gas Co.
CP-3.

(A) Docket No. CP77-363, Columbia 
Gas Transmission Corp. and National 
Fuel Gas Supply Corp.

(B) Docket No. CP77-38, Tennessee 
Gas Pipeline Co., a division of Tenneco 
Inc. and National Fuel Gas Supply Corp.

(C) Docket No. CI76-432, Cabot Corp., 
Docket No. CP76-19, Columbia Gas 
Transmission Corp., and the Sylvania 
Corp., Docket No. CP76-361, Columbia 
Gas Transmission Corp.

(D) Docket No. CP77-477, Panhandle 
Eastern Pipe Line Co.

CP-4. Docket No. CP77-383 (Phase I), 
Panhandle Eastern Pipe Line Co., Docket 
No. CP77-423 (Phase I), Colorado Interstate 
Gas Co.

CP-5. Reserved.
CP-6. Reserved.
CP-7. Reserved.

B. Pipeline physical connection:
CP-8. Docket No. CP77-607, city of Mar

ietta, Tex., applicant; Natural Gas Pipeline 
Co. of America, respondent.

CP-9. Reserved.
CP-10. Reserved.
CP-11. Reserved.

C. Synthetic natural gas:
CP-12. Docket Nos. CP77-495, CP77-596 

and CP77-598, Transcontinental Gas Pipe 
Line Corp.

CP-13. Reserved.
CP-14. Reserved.
CP-15. Reserved.

D. Liquefied natural gas:
CP-16. Docket No. CP77-418, Texas East

ern Transmission Corp. and Consolidated 
System LNG Co., Docket No. CP71-290, 
Consolidated System LNG Co.

CP-17. Reserved.
CP-18. Reserved.
CP-19. Reserved.

E. Storage:
CP-20. Docket No. CP66-237, Natural Gas 

Pipe Line Co. of America.
CP-21. Reserved.
CP-22. Reserved.
CP-23. Reserved.

F. Curtailment:
CP-24. Docket No. RP72-99, Transconti

nental Gas Pipe Line Corp.
CP-25. Docket No. RP75-80, Alabama- 

Tennessee Natural Gas Co.
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CAG-1. Docket No. CP78Ê110, South  
Georgia Natural Gas Co.

CAG-2. Docket No. CP77-461, Cities Ser
vice Gas Co.

CAG-3. Docket No. CP76-464, Equitable 
Gas Co.

CAG-4. Docket No. CP78-101, Montana- 
Dakota Utilities Co.

CAG-5. Docket No. CP78-94, Tennessee 
Gas Pipeline Co., a division of Tenneco Inc.

CAG-6. Docket No. CP78-80, Mountain 
Fuel Resources, Inc.

CAG-7, Docket No. CP78-75, Arkansas 
Louisiana Gas Co., Docket No. CP78-113, 
Panhandle Eastem Pipe Line Co.

CAG-8. Docket No. CP78-51, Southern 
Natural Gas Co. and United Gas Pipe Line 
Co.

CAG-9. Docket - No. CP78-48, Arkansas 
Oklahoma Gas Corp.

CAG-10. Docket No. CP73-73, Natural 
Gas Pipeline Co. of America.

CAG-11. Docket No. CP73-43, Mountain 
Fuel Supply Co.

K e n n e t h  F. P l u m b , 
Secretary.

[S-319-78 Filed 2-8-78; 2:18 pm]

[6210-0T]
7

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Wednes
day, February 15,1978.
PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
1. Appointment of an officer at a Federal

Reserve Bank.
2. Proposed negotiation of competitive pur

chases of computers and computer 
equipment within the Federal Reserve 
System.

3. Possible amendments to section 23A of
the Federal Reserve Act to be submitted 
to the Congress.

4. Any agenda items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE IN
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the Board: 202-452-3204.
Dated: February 7,1978.

G r i f f i t h  L . G a r w o o d , 
DeputySecretary of the Board. 

[S-314-78 Filed 2-8-78; 8:56 am]

8
NATIONAL RAILROAD PASSEN
GER CORPORATION.

In accordance with rule 4d. of Ap
pendix A of the Bylaws of the Nation
al Railroad Passenger Corporation, 
notice is given that the following item 
will be added to the agenda for the 
Special Board of Directors Meeting of 
February 8,1978:
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2. Internal personnel matters.
Board members Besson, Dunlop, 

Head, Jacobs, Langdon, -Lorentzsen, 
Luna, MacDonald, Quinn, and Reis- 
trup determined by recorded vote that 
the business of the Corporation re
quires the change in subject matter by 
addition of the agenda item, and af
firmed that no earlier announcement 
of the change was possible, and direct
ed the issuance of this notice at the 
earliest practicable time.

The revised agenda for the meeting 
follows:

Closed session:
1. Litigation matters.
2. Internal personnel matters.
Inquiries regarding the agenda for

the February 8, 1978, Special Board 
Meeting should be directed to the Cor
porate Secretary at 202-383-7973.

Dated: February 7,1978.
E l y s e  G. W a n d er , 
Corporate Secretary.

[S-317-78 Filed 2-8-76; 10:26 am]

[4910-58]
9

NATIONAL TRANSPORTATION 
SAFETY BOARD.
TIME AND DATE: 9:30 a.m., Thurs
day, February 16, 1978 (NM-78-8). 
PLACE: NTSB Board Room, National 
Transportation Safety Board, 800 In
dependence Avenue SW., Washington, 
D.C. 20594.
STATUS: Open.
MATTERS TO BE CONSIDERED:
1. Pipeline Accident Report.—Alyeska Pipe

line Service Co., Explosion and Fire, 
Pump Station 8, near Fairbanks, Alaska,- 
July 8, 1977.

2. Discussion.—Closeout of Safety Recom- 
■mendations A-786-109, A-76-114, and A- 
76-115.

3. Discussion—Closeout of Intermodal 
Safety Recommendations.

CONTACT PERSON FOR MORE IN
FORMATION:

Sharon Flemming 202-472-6022. 
tS-316-78 Filed 2-8-78; 9:37 am]

SUNSHINE ACT MEETINGS 

[7710-12]
10

POSTAL SERVICE.
On February 7, 1978, the Board or 

Governors of the United States Postal 
Service unanimouly voted to close to 
public observation a portion of its 
meeting currently scheduled for 
March 7, 1978. Each of the members 
of the board voted in favor of partially 
closing the meeting, which is expected 
to be attended by the following per
sons: Governors Wright, Holding, 
Ching, Codding, Hardesty, and Rob
ertson; Postmaster General Bailar; 
Deputy Postmaster General Bolger; 
Secretary to the Board Cox; and 
Senior Assistant Postmaster General 
(Employee and Labor Relations) 
Conway.

The portion of the meeting to be 
closed will consist of a discussion of 
the Postal Service’s possible strategies 
and positions in anticipated collective 
bargaining negotiations involving par
ties to the 1975 National Agreement 
between the Postal Service and four 
labor organizations representing cer
tain postal employees, which is sched
uled to expire in July of 1978.

The Board of Governors is of the 
opinion that public access to any dis
cussion of possible strategies that 
Postal Service management may 
decide to adopt, or the p o s it io n s  it 
may decide to assert, in any collective 
bargaining sessions that may take 
place would be likly to frustrate action 
to carry out those strategies or assert 
those positions successfully. In making 
this determination, the Board is aware 
that the effectiveness of the collective, 
bargaining process in labor-manage
ment relations has traditionally de
pended on the ability of the parties to 
prepare strategies and formulate posi
tions without prematurely disclosing 
them to the opposite party. The public 
has a particular interest in the integri
ty of this process as it relates to the 
Postal Service, since the outcome of 
the negotiations between the Postal 
Service and the various postal unions,

and consequently the cost, quality, 
and efficiency of postal operations, 
may be adversely affected if the pro
cess is altered.

Accordingly, the Board of Governors 
has determined that, pursuant to sec
tion 552b(c)(3) of title 5, United States 
Code, and section 7.3(c) of title 39, 
Code of Federal Regulations, the por
tion of the meeting to be closed is 
exempt from the open meeting re
quirement of the Government in the 
Sunshine Act (5 U.S.C. § 552b(b)), be
cause it is likely to disclose informa, 
tion prepared for use in connection 
with the negotiation of collective bar
gaining agreements under chapter 12 
of title 39, United States Code, which 
is specifically exempted from disclo
sure by section 410(c)(3) of title 39, 
United States Code. The Board has de
termined further that, pursuant to 
section 552b(c)(9)(B) of title 5, United 
States Code, and section 7.3(i) of title 
39, Code of Federal Regulations, the 
discussion is exempt, because it is 
likely to disclose information the pre
mature disclosure of which is likely to 
frustrate significantly proposed Postal 
Service action. Finally, the Board of 
Governors - has determined that the 
public has an interest in maintaining 
the integrity of the collective bargain
ing process and that the public inter
est does not require that the Board’s 
discussion of its possible collective bar
gaining strategies and positions be 
open to the public.

In accordance with section 552b(f)(l) 
of title 5, United States Code, and sec
tion 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of 
the United States Postal Service has 
certified that in his opinion the por
tion of the meeting to be dosed may 
properly be closed to public observa
tion, pursuant to sections 552b(c)(3) 
and 552b(c)(9)(B) of title 5 and section 
410(c)(3) of title 39, United States 
Code, and sections 7.3(c) and 7.3(i) of 
title 39, Code of Federal Regulations.

Louis A. Cox, 
Secretary.

[S-318-78 Filed 2-8-78; 2:18 am]
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[4510-26]
Title 29—Labor

CHAPTER XVII—OCCUPATIONAL SAFETY AND 
HEALTH ADMINISTRATION, DEPARTMENT OF 
LABOR

PART 1910—OCCUPATIONAL SAFETY AND 
HEALTH STANDARDS

Occupational Exposure to Benzene
AGENCY: The Occupational Safety 
and Health Administration, Depart
ment of Labor.
ACTION: Permanent standard for the 
regulation of benzene.
SUMMARY: This standard is based on 
a determination by the Occupational 
Safety and Health Administration 
(OSHA) that the available scientific 
evidence establishes that employee ex
posure to benzene presents a cancer 
hazard—specifically, the hazard of de
veloping leukemia. Therefore, in ac
cordance with OSHA’s regulatory ap
proach to the control of employee ex
posure to carcinogens, this standard 
limits employee exposure to benzene 
to the lowest feasible level, in this case 
1 part benzene per million parts of air 
(1 ppm) as an 8 hour time—weighted 
average concentration, with a ceiling 
level of 5 ppm for any 15 minute 
period during the 8 hour day. The 
standard also prescribes limits on eye 
and skin contact with benzene.

The standard provides for the mea
surement of employee exposure, engi
neering controls, work practices, per
sonal protective clothing and equip
ment, signs and labels, employee train
ing, medical surveillance and record
keeping.
EFFECTIVE DATE: March 13, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Gail Brinkerhoff, Office of Com
pliance Programs, OSHA, Third 
Street and Constitution Avenue 
NW., Room N3112, Washington, 
D.C. 20210, telephone 202-523-8034.

SUPPLEMENTARY INFORMATION: 
This permanent Occupational Safety 
and Health standard is issued pursu
ant to sections 6(b), 6(c) and 8(c) of 
the Occupational Safety and Health 
Act of 1970 (the Act) (84 Stat. 1593, 
1596, 1599; 29 U.S.C. 655, 657), the Sec
retary of Labor’s Order No. 8-76 (41 
FR 25059) and 29 CFR Part 1911. The 
new standard on occupational expo
sure to benzene which appears at 29 
CFR 1910.1028, applies to all employ
ment in all industries covered by the 
Act. For reasons set out below, the 
standard does not apply to the distri
bution or use of gasoline and other 
fuels, used as fuels, subsequent to dis
charge from bulk terminals. Moreover, 
the standard applies labelling and 
training requirements only to sealed, 
intact containers of benzene.

RULES AND REGULATIONS

This document also amends Table z- 
2 of 29 CFR 1910.1000 by adding a 
footnote which provides that benzene 
exposures not covered by the new 
§ 1910.1028 are still covered by the ex
posure level and other requirements of 
§ 1910.1000. Pursuant to section 4(b)(2) 
of the Act, OSHA has determined that 
this standard is more effective than 
corresponding standards now applica
ble to the maritime and construction 
industries and currently contained in 
Subpart B of Part 1910, and Parts 
1915, 1916, 1917, 1918 and 1926 of Title 
29, Code of Federal Regulations. 
Therefore, those corresponding stan
dards are superseded by the new stan
dards in § 1910.1028. A new paragraph
(c) is added to § 1910.19 to clarify the 
applicability of this new benzene stan
dard to the construction and maritime 
industries,

I . B a c k g r o u n d

Benzene (C6H6) is a clear, colorless, 
non-corrosive, highly flammable liquid 
with a strong, rather pleasant odor. 
Benzene’s low boiling point and high 
vapor pressure cause it to evaporate 
rapidly under ordinary atmospheric 
conditions, giving off vapors nearly 
three times heavier than air.

Benzene is produced primarily by 
the petrochemical and petroleum re
fining industries by a process called 
catalytic reformation, which converts 
certain lower octane hydrocarbons 
into higher octane aromatics. These 
two industries are responsible for 94 
percent of the total U.S. production of 
benzene. Recovery through catalytic 
reformation, including the benzene 
formed from the hydroalkylation of 
toluene, accounts for almost 80 per
cent of the total quantity produced. 
Recovery of coal-derived benzene, pri
marily as a by-product of the coking 
process in steel mills, was once the 
major source of benzene. Today, how
ever, it accounts for only 6 percent of 
the total U.S. production.

The production of benzene is rapidly 
expanding with approximately 11 bil
lion pounds produced in 1976. Only 
eleven other chemicals and only one 
other hydrocarbon (ethylene) are pro
duced in greater tonnage in the U.S. 
Approximately 86 percent of this ben
zene is used chiefly as an intermediate 
in the production of other organic 
chemicals, including styrene, phenol, 
and cyclohexane. The remaining 
amount is used primarily in the manu
facture of detergents, pesticides, sol
vents and paint removers. Benzene is 
also present as a component of motor 
fuels, averaging less than 2 percent in 
gasoline.

The first major industrial use of 
benzene, however, was as a solvent in 
the rubber industry just preceding 
World War I. During World War I, 
benzene production was stimulated 
greatly by the demand for and result

ing production of toluene in the manu
facture of explosives. The large quan
tities of benzene which were produced, 
resulted in its more widespread use a$ 
a starting point for the manufacture 
of various organic compounds. This 
situation led to greatly increased uses 
of benzene as a solvent in the artificial 
leather, rubber goods, and rotogravure 
industries.

Industries and processes currently 
using benzene include the chemical, 
printing, lithograph, rubber cements, 
rubber fabricating, paint, varnish, 
stain removers, adhesives, and petro
leum industries. Benzene is also used 
extensively in chemical laboratories as 
a solvent and as a reactant in numer
ous chemical applications. Where ben
zene is produced and used in large 
amounts, it is generally used in en
closed systems, although exposures 
can occur during liquid transfer oper
ations, from equipment leakage and 
carryover losses, and in maintenance 
operations.

II. H i s t o r y  o p  R e g u l a t io n

Benzene has been recognized as a 
toxic substance capable of causing 
acute or chronic effects since 1900. In 
1927, on the basis of extensive exami
nation of exposed workmen and 
animal inhalation data, Winslow rec
ommended an exposure limit of 100 
ppm for benzene (Ex. 156-3, Annex 
Dk1 In 1934, partially as a result of 
the fact that benzene toxicity in the 
shoe leather industries was a serious 
problem in that state, the Massachu
setts Department of Labor and Indus
tries established a Division of Occupa
tional Hygiene (Ex. 156-3, p. 2). Rely
ing on reports by Bowditch, Hunter, 
Mallory and Elkins of cases of benzene 
poisoning occurring at concentrations 
below 100 ppm, the Massachusetts Di
vision of Occupational Hygiene re
duced the maximum acceptable limit 
(MAC) to 75 ppm (Ex. 156-3, p. 6-7). 
In the 1940’s, as a result of blood ab
normalities and one death among 
leather workers exposed to benzene 
concentrations ranging from 40 to 80 
ppm, Massachusetts lowered the per- 
missable limit of benzene exposure to 
35 ppm (Elkins Ex. p. 7).

The American Conference of Gov
ernmental Industrial H y g ien ists

»The exhibit numbers used in this docu
ment refer to the certified exhibit list of the 
benzene rulemaking proceeding. The fust 
number designates the particular exhibit on 
that list. Where the exhibit contains more 
than one item, the second number refer
ences the particular item of the-exhibit. 
The designation “PC” refers to posthearmg 
comments in Exhibit 217. The designate 
“Tr” refers to the transcript of the benzene 
hearing and indicates the pages of tn 
transcript which are referenced.

All references in this document are * 
tended to provide .examples of record s im
port for the information stated.
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(ACGIH) recommended in 1946 a 
threshold limit value (TLV) for ben
zene exposure of 100 ppm. This TLV 
was reduced in 1947 to 50 ppm. In 
1948, following Massachusetts’ lead, 
ACGIH adopted a TLV of 35 ppm. In 
1963, a TLV of 25 ppm was proposed 
by the ACGIH. The effects of benzene 
noted by ACGIH at this time were 
blood changes, aplastic anemia and 
other blood dyscrasias. No mention 
was made of any association of leuke
mia with benzene exposure (Ex. 191).
It was not until 1974 that the ACGIH 
adopted the TLV of 10 ppm which had 
sometime earlier been recommended 
by the American National Standards 
Institute (Ex. 156-3, p. 7).

The present OSHA standard for ben
zene (29 CFR Part 1910.1000, Table Z- 
2) was adopted in 1971 from the Z 
37.4—1969 consensus standard of the 
American National Standards Insti
tute (ANSI). The OSHA standard was 
adopted without rulemaking under the 
authority of section 6(a) of the Act. It 
prescribes, as the ANSI standard, an 8- 
hour TWA of 10 ppm with an accept
able ceiling concentration of 25 ppm 
and, in addition, allows excursions 
above the ceiling to a maximum peak 
concentration not to exceed 50 ppm 
for more than 10 minutes in any 8- 
hour work period. Neither the ANSI 
standard nor the resultant OSHA 
standard was based on the possible 
leukemogenic effects of exposure to 
benzene.

In 1974, pursuant to section 22(d) of 
the Act, the Director of NIOSH sub
mitted to the Secretary of Labor a cri
teria document concerning occupation
al exposure to benzene which stated 
that “the possibility that benzene can 
induce leukemia cannot be dismissed.” 
(Ex. 32A, p. 1). However, NIOSH rec
ommended- retention of the existing 
permissible exposure limit of 10 ppm 
and ceiling concentration of 25 ppm as 
measured over a 10 minute period. 
This recommendation was not based 
on benzene’s potential leukemia 
hazard.

In a letter to the Secretary of Labor, 
dated April 23, 1976, the United 
Rubber, Cork, Linoleum, arid Plastic 
Workers of America urged that an 
emergency temporary standard regu
lating occuptional exposure to benzene 
be issued (Ex. 2-42). This request was 
denied on May 18, 1976 by then Secre
tary of Labor, William J. Usery (Ex. 2- 
43).

Also in 1976, the National Academy 
of Sciences, under contract with the 
united States Environmental Protec
tion Agency, reviewed the literature 
concerning health effects of benzene 
exposure (Ex. 2-4). The Academy con
cluded that benzene must be consid
ered a suspect leukemogen.

Ri August 1976, NIOSH submitted to 
°®HA an updated criteria document 
which revised its earlier assessment of

1974 (Ex. 2-6). On the basis of a review 
of old studies and new data, NIOSH 
concluded in that document that ben
zene was a leukemogen. This report 
further pointed out that “it is appar
ent from the literature that benzene 
leukemia continues to be reported.” 
NIOSH, therefore, recommended that 
since no safe level for benzene expo
sure could be established that, “no 
worker be exposed to benzene in 
excess of 1 ppm in air.” Following pub
lication of the updated criteria docu
ment, the Director of NIOSH recom
mended to the Assistant Secretary of 
Labor, by letter dated October 27,
1976, that OSHA publish an emergen
cy temporary standard for benzene es
tablishing the exposure level at 1 ppm 
(Ex. 2-6).

Based on the information supplied 
by NIOSH, OSHA issued on January 
14, 1977, voluntary “Guidelines for 
Control of Occupational Exposure to 
Benzene,” recommending that expo
sure to benzene in air not exceed an 8- 
hour time-weighted average to 1 ppm 
in any 8-hour shift of a 40 hour week 
(Ex* 2 44)*

In January 1977, NIOSH informed 
OSHA that workplace environments 
had been found in St. Mary’s and 
Akron, Ohio where a sufficient 
number of employees had been ex
posed to benzene for a number of 
years to facilitate an epidemiological 
study of health risks (Ex. 2-45). The 
worksite was a manufacturing plant 
owned by Goodyear Tire and Rubber 
Company which utilized benzene at 

. various stages in the production of 
pliofilm. The preliminary conclusions 
of the epidemiological study, which 
NIOSH conducted of the pliofilm 
workers, were transmitted to OSHA on 
April 15, 1977. In his letter of April 15,
1977, transmitting this report, the DL 
rector of NIOSH again urged that an 
emergency standard be issued (Ex. 2- 
7).

On May 3, 1977, the Assistant Secre
tary for OSHA issued an Emergecy 
Temporary Standard for Occupational 
Exposure to Benzene (42 FR 22516), 
pursuant to sections 6(c) and 8(c) of 
the Act, Secretary of Labor’s Order 
No. 8-76, and 29 CFR Part 1911. A cor
rection document was published on 
May 10, 1977 (41 FR 23601), and an 
amendment to the emergency tempo
rary standard was published on May 
24, 1977 (42 CFR 26429). The evidence 
and findings supporting issuance of 
the emergency temporary standard 
and its amendment and a discussion of 
its provisions are set forth in the 
aforementioned F e d e r a l  R e g is t e r  
publications. The emergency tempo
rary standard was to have been effec
tive on May 21, 1977. However, as a 
result of challenges to that standard, 
filed both in the Court of Appeals for 
the District of Columbia (Industrial 
Union, AFL-CIO v. Bingham, No. 77-

1395) and in the Court of Appeals for 
the Fifth Circuit (.API v. OSHA, No. 
77-1516), a temporary restraining 
order was issued by the Fifth Circuit 
on May 20, 1977, and the standard 
never officially went into effect.

On May 27, 1977, OSHA published a 
proposed permanent standard to con
trol occupational exposure to benzene 
(42 FR 27452). The emergency tempo
rary standard and its preamble, which 
the new proposal supplemented, were 
incorporated in that proposal. The 
F e d er a l  R e g is t e r  document setting 
forth the proposal also contained a 
notice of hearing scheduling an infor
mal public hearing to be held pursu
ant to section 6(b)(3) of the Act, and 
requesting the submission of written 
comments, data, views and arguments 
on all the issues raised by the pro
posed permanent standard and the 
emergency temporary standard. Sub
sequently, on June 24, 1977 (42 FR 
32263), OSHA excluded from the scope 
of the benzene hearing and from the 
final permanent standard those activi
ties related to the storage, transporta
tion, distribution, dispensing and sale 
of gasoline as a fuel subsquent to its 
discharge from bulk terminals. OSHA 
explained in that notice its intention 
to assess the regulatory action to be 
taken to protect workers involved in 
these activities after conclusion of the 
deliberations of a joint EPA-NIOSH- 
OSHA Task Force.

The public hearings on the benzene 
proposal were held July 19- through 
August 10, 1977. A total of 95 individ
uals appeared at these hearings as wit
nesses. Among the witnesses were em
ployers and employer associations 
from a variety of industries: petroleum 
refining, petrochemical, oil and gas 
production, aviation fueling; and coke 
ovens and coke by-products. In addi
tion, representatives of the affected 
workforce, including a number of em
ployees who have been exposed to ben
zene, unions, government agencies, 
public interest groups and other inter
ested parties appeared. Furthermore, 
comments were received from repre
sentatives of-other industries, such as 
analytical and research laboratories, 
paint manufacturing, construction, 
maritime, and rubber manufacturing 
and from users of pure benzene as well 
as users of benzene contaminated sol
vents. Public participation was repre
sentative of a large segment of the 
benzene users. The verbatim tran
script of the hearings, as well as the 
numerous comments, exhibits and 
briefs submitted to OSHA before, 
during and after the hearings, are part 
of this rulemaking record, along with 
other relevant documents. The hear
ing record was originally scheduled to 
close on August 20,1977 but, at the re
quest of industry participants, the 
record was kept open until September 
2, 1977 for the submission of addition-
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ai evidence and until September 27, 
1977 for the submission of briefs, sum
maries and arguments.

In conjunction with the develop
ment of the proposed standard, OSHA 
prepared a draft environmental 
impact statement. The draft environ
mental statement was published in the 
F e d er a l  R e g is t e r  (42 FR 27455). On 
June 17, 1977, the Council on Environ
mental Quality published a notice of 
availability of the benzene draft envi
ronmental impact statement (Ex 7). In 
addition to the 45 day comment period 
specified in 29 CFR 1999.4(g), the envi
ronmental impact of the proposed 
standard was also an issue for the ben
zene hearing as provided by 29 CFR 
1999.4(h) and the notice of proposed 
rulemaking (42 FR 27452). A notice of 
availability of the final environmental 
impact statement for benzene was 
published on February 3, 1978 by EPA 
(43 FR 4674).

In addition to the draft environmen
tal impact statement, OSHA prepared 
an economic and inflationary impact 
assessment of the proposed standard 
evaluating factors relevant under sec
tion 6(b) of the Act (29 U.S.C. 655 
(b)(5), Secretary of Labor’s Order 15- 
75 (40 FR 54484) and Executive Orders 
Nos. 11821 (39 FR 41501) and 11949 
(42 FR 1017). The notice of the pro
posed standard indicated that the eco
nomic impact of this proposal was to 
be considered at the hearing (42 FR 
27452) and certified that the economic 
and inflationary impact of the pro
posed standard has been carefully 
evaluated in accordance with Execu
tive Orders 11821 and 11949.

This permanent benzene standard is 
based on a careful consideration of the 
entire record in this proceeding, in
cluding materials relied on in the 
emergency temporary standard, mate
rials referenced in the proposal, and 
the record of the informal ru lem aking  
hearing including the transcript, ex
hibits and pre-hearing and post-hear
ing written comments. Copies of the 
official list of hearing exhibits, com
ments, and notices of intent to appear 
at the hearing can be obtained from 
the Docket Office, Docket H-059, 
Room S6212, U.S. Department of 
Labor, 3rd Street and Constitution 
Avenue NW., Washington, D.C. 20210.

III. P e r t in e n t  L egal  A u t h o r it y

The primary purpose of the Act is to 
assure, so far as possible, safe and 
healthful working conditions for every 
working man and woman. One means 
prescribed by Congress to achieve this 
goal is the authority vested in the Sec
retary of Labor to set mandatory 
safety and health standards.

Occupational safety and health stan
dards provide notice of the requisite 
conduct or exposure level and provide 
a basis for assuring the existence of 
safe and healthful workplaces. The act 
provides that:

The Secretary, in promulgating standards 
dealing with toxic materials or harmful 
physical agents under this subsection, shall 
set the standard which most adequately as
sures, to the extent feasible, on the basis of 
the best available evidence, that no employ
ee will suffer material impairment of health 
or functional capacity even if such employ
ee has regular exposure to the hazard dealt 
with by such standard for the period of his 
working life. Development of standards 
under this subsection shall be based upon 
research, demonstrations, experiments, and 
such other information as may be appropri
ate. In addition to the attainment of the 
highest degree of health and safety protec
tion for the employee, other considerations 
shall be the latest available scientific data 
in the field, the feasibility of the standards, 
and experience gained under this and other 
health and safety laws. (Section 6(b)(5).)

Sections 2(b) (5) and (6), (20), (21), 
(22), and (24) of the Act reflect Con
gress’ recognition that conclusive 
medical or scientific evidence includ
ing causative factors, epidemiological 
studies or dose-response data may not 
exist for many toxic materials or 
harmful physical agents. Nevertheless, 
standards cannot be postponed be
cause definitive medical or scientific 
evidence is not currently available. 
Indeed, standards need only be based 
on the best available evidence. The 
legislative history-makes it clear that 
“it is not intended that the Secretary 
be paralyzed by debate surrounding di
verse medical opinion.’’ House Com
mittee on Education and Labor, 
Report No. 91-1291, 91st Cong., 2d Ses
sion, p. 18 (1970). This Congressional 
judgment is supported by the courts 
which have reviewed standards pro
mulgated under the Act. In su s ta in in g  
the standard for occupational expo
sure to vinyl chloride (29 CFR 
1910.1017), the U.S. Court of Appeals 
for the Second Circuit stated that “it 
remains the duty of the Secretary to 
act to protect the working man, and to 
act even in circumstances where exist
ing methodology or research is defi
cient.’’ “Society of the Plastics Indus
try Inc. v. Occupational Safety and 
Health Administration,” 509 F. 2d 
1301 (C.A. 2 1975). cert. den. 95 S. Ct. 
1998, 4 L. Ed. 2d 482 (1975). A s im ilar  
rationale was applied by the U.S. 
Court of Appeals for the District of 
Columbia Circuit in reviewing the 
standard for occupational exposure to 
asbestos (29 CFR 1910.1001). The 
Court stated that:

Some of thequestions involved in the pro
mulgation of these standards are on the  
frontiers of scientific knowledge, and conse
quently as to them insufficient data is pres
ently available to make a fully informed fac
tual determination. Decision-making must 
in that circumstance depend to a greater 
extent upon policy judgments and less upon 
purely factual judgments.
“Industrial Union Department, AFL- 
CIO x. Hodgson," 499 F. 2d 467, 474 
(C.A.D.C. 1974).

In setting standards, the Secretary is 
expressly required to consider the fea

sibility of the proposed standards. 
Senate Committee on Labor and 
Public Welfare, S. Rep. No. 91-1282, 
91st Cong., 2d Sess., p. 58 (1970). Nev
ertheless, considerations of technologi
cal feasibility are not limited to de
vices already developed and in use. 
Standards may require improvements 
in existing technologies or require the 
development of new technology. “Soci
ety of the Plastic Industry, Inc. v. Oc
cupational Safety and Health Admin
istration, ” supra at 1309.

Where appropriate, the standards 
are required to include provisions for 
labels or other forms of warning to ap
prise employees of hazards, suitable 
protective equipment, control proce
dures, monitoring and measuring of 
employee exposure, employee access 
to the results of monitoring, and ap
propriate medical examination (sec
tion 6(b)(7)). Standards may also pre
scribe recordkeeping requirements 
where necessary or appropriate for en
forcement of the Act or for developing 
information regarding occupational 
accidents and illnesses (section 8(c)). 
The permanent standard for benzene 
was developed on the basis of the 
above legal considerations.

IV. H e a l t h  E ff e c t s

A. GENERAL

Inhalation is the primary route of 
entry of benzene in man. Benezene dif
fuses rapidly through the lungs and is 
quickly absorbed into the blood. The 
rate of absorption is greatest during 
the first five minutes and thereafter 
declines significantly. Benzene satura
tion of the circulating blood may 
reach as high as 70-80 percent satura
tion level within the first 30 minutes. 
However, relatively complete satura
tion of the blood may not be attained 
for two to three days.

The benzene absorbed by the circu
lating blood is distributed throughout 
the body where, because of its liposo- 
lubility, it tends to accumulate in var
ious body organs in proportion to their 
fat content.

Upon removal from benzene expo
sure, the concentration of benzene in 
the expired breath follows an expo
nential decay curve, reflecting removal 
of benzene from various body com
partments. Elimination via this route 
for relatively high concentrations has 
been estimated to range from 12 to 50 
percent of the total amount of ben
zene absorbed in humans.

Most of the absorbed benzene re
maining ultimately is metabolized by 
enzymes contained in the liver to de
rivatives which are more water soluble 
thereby facilitating their removal by 
the kidneys. A first intermediate in 
the biotransformation of benzene is 
believed to be benzene epoxide, a 
highly reactive chemical. This is one 
of several candidates—others: Hydro-
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quinone and' catechol, (Snyder Tr. 
3229) suggested as the active agent re
sponsible for benzene’s hematotoxic 
effects. Phenol, and to a lesser extent, 
hydroquinone, pyrocatechol, and 
phenyl-mercapturic acid are the pri
mary metabolites of benzene found in 
urine.

B. ACUTE EFFECTS

Exposures to high concentrations of 
benzene produce an almost immediate 
effect upon the central nervous 
system. Benzene concentrations near
20,000 ppm are fatal within minutes, 
with death occurring from acute circu
latory failure or coma, with or without 
convulsions. Milder exposures produce 
a period of nervous excitation, eupho
ria, headache and nausea, followed by 
a period of depression which can 
result in cardiovascular collapse and/ 
or unconsciousness. The occurrence of 
nonspecific nervous,disturbances as an 
after-effect of acute exposures is de
pendent on duration of unconscious
ness and/or severity of circulatory 
failure. Breathlessness, nervous irrita
bility, and unsteadiness in walking 
have been observed to persist for a 
period of several weeks. Inhalation of 
still lower concentrations (250-500 
ppm) yields signs and symptoms of 
mild poisoning, characterized by ver
tigo, drowsiness, headache, and 
nausea. Rapid recovery from these 
symptoms usually occurs following 
cessation of exposure.

- These effects due to acute exposures 
to high concentrations of benzene 
have been recognized for many years 
and are well documented in classic 
toxicological textbooks and literature.

Direct contact with the liquid may 
cause erythema and blistering. Pro
longed or repeated skin contact, even 
with small quantities of benzene, has 
been associated with the development 
of a dry, scaly dermatitis, or with sec
ondary dermal infections.

c. CHRONIC EFFECTS

1. Background. The primary focus of 
this regulation is to minimize worker 
risk resulting from chronic exposure 
to low levels of benzene. These effects 
of benzene exposure in man have been 
recognized for approximately 80 years. 
As benzene attacks the hematopoietic 
(blood-forming) systems and especially 
the bone marrow, its toxicity is mani
fested primarily by alterations in the 
level of the formed elements in the 
circulating blood (red cells, white cells, 
^d platelets). The degree of severity 
ra®Ses from mild and transient epi
sodes to severe and fatal disorders, 
rhe mechanism by which benzene 
Produces its toxic effects, although 
under investigation, is still unknown. 
Goldstein, Ex. 43.B, p. 132).

The adverse hematopoietic effects of 
“Cuzene, including leukemia, have 
oeen documented in a variety of indus

tries and occupations and include the 
rubber, shoe, rotogravure, painting, 
chemical processing, can manufactur
ing industries and more recently, the 
manufacture of natural rubber cast 
film. These studies range from single 
case reports, through cross-sectional 
studies to retrospective studies of mor
bidity-mortality among a defined 
cohort of workers industrially exposed 
to benzene. An important distinction 
among these investigations is that the 
cross-sectional method detects cases of 
mild benzene-induced hematotoxic ef
fects in current employees who do not 
demonstrate signs of overt toxicity, 
whereas the retrospective method de
tects overt and fatal toxic effects sub
sequent to termination of employ
ment.

OSHA is aware of the varying qual
ity of the individually reported stud
ies. Based on a review of the entire set 
of studies, taken as a whole, the accu
mulated evidence is conclusive that 
benzene exposure is causally related to 
the induction of leukemia (a cancer of 
the blood-forming system), various cy- 
topenias (decreased levels of a formed 
element in the circulating blood), 
aplastic anemia (a non-functioning 
bone marrow) mid to development of 
chromosomal aberrations.

The evidence supportive of this con
clusion is derived from: (a) A high 
degree of association of blood dyscra- 
sias with benzene exposure; (b) the ap
parent lack of a similar association 
with other known volatile chemicals in 
the same workplace; (c) outbreaks of 
hematotoxicity temporarily related to 
the introduction of benzene to an in
dustry and conversely, a reduction in 
blood-related disease when other sol
vents are substituted for benzene; and
(d) the experimental demonstration of 
marrow toxicity in animals solely ex
posed to benzene (Goldstein, Ex. 43B, 
p. 133).

The following studies are represen
tative, although by no means all inclu
sive, of the published literature on the 
chronic effects of benzene exposure. 
These investigations do, however, il
lustrate the diversity and variability of 
the effects which dominate published 
reports. There are also several recent 
reviews and summaries concerning the 
hematological effects resulting from 
benzene exposure (See: Vigliani and 
Fomi, Ex. 2-15; National Research 
Council, Ex. 2-4; NIOSH, Ex. 2-3, 2-5; 
NYU report; Ex. 43.B and ORC/Jahdl,
P.C. 34; Snyder and Kocsis, Ex. 2.B- 
288, and the International Workshop 
on the Toxicology of Benzene (“Inter
national Workshop”) (Ex. 18).

2. Non-Malignant Blood Disorders.
a. Human studies. The most 

common effect resulting from chronic 
exposure to benzene is a decrease in 
the levels of erythrocytes (red blood 
cells), leukocytes (white blood cells) 
and thrombocytes (platelets) in the

circulating blood. In simplified terms, 
a decline in red cells is termed anemia, 
a decrease in the level of white cells is 
leukopenia and a decline in the plate
let count is called thrombocytopenia. 
Persons found to have depressed blood 
cell counts may or may not depending, 
in part on the severity of the decline, 
display overt physical symptoms. 
Anemia results in a decreased capacity 
of the blood to transport oxygen to 
various parts of the body, and persons 
so diagnosed may appear pale and 
weak and fatigue easily. However, the 
non-specific symptoms may develop 
gradually and not require medical at
tention until there are significant de
clines in red cell counts and blood he
moglobins. Chronic anemia may also 
result in physiological adjustments by 
the cardiovascular system and exacer
bate difficulties in those with coexist
ing disease such as coronary insuffi
ciency or chronic obstructive broncho
pulmonary disease (Wintrobe, Ex 2A- 
107, p. 532). Since white cells provide a 
defense against many diseases, persons 
with leukopenia are prone to recurrent 
infections. Goldstein has written that 
“Infections are a dreaded complication 
of bone marrow toxicity and not un
commonly associated with a cause of 
death in benzene-induced pancyto
penia”* (Ex 43B, p. 144). Thrombocy
topenia results in an impaired clotting 
of the blood, and persons with this dis
order may exhibit bleeding tendencies, 
such as easy bruising, nosebleeds, and 
hemorrhage.

*In the NYU review of “A Critical Evalua
tion of Benzene Toxicity”, Goldstein uses 
the term pancytopenia in a general sense, 
defined as a decrease in the level of circula
tory erythrocytes, granulocytes, and plate
lets. His rationale is that there is excellent 
evidence which suggests that all of these 
cell lines originate from a common precur
sor stem cell (Exhibit 43B, p. 135). While 
noting that aplastic anemia is, in a pure 
sense, an absence or a decrease in identifi
able granulocyte, erythrocyte, and platelet 
precursors within the marrow itself, Gold
stein finds that it is useful to include aplas
tic unpwift or hypoplastic anemia under the  
category of pancytopenia. This is because in 
some human cases of pancytopenia induced 
by benzene and in some animal experi
ments, a hyperplasia of the bone marrow is 
observed; also there exists the possibilty 
that sampling errors may affect attempts to 
quantitate bone marrow precursor cells, 
since only a small fraction of the marrow is 
observed by aspiration techniques.

However, Jandl feels that aplastic anemia 
is not a sufficiently explicit term to describe 
failure of “marrow to provide an adequate 
population of dividing blood cells for the 3 
series of formed elements,” and observes 
that the terminology “aplastic anemia” has 
been applied to states of chronic or non- 
acutq, marrow suppression, whether or not 
anemia was the most striking feature 
(ORC/Jandl PC 34, p. 83, Add. 3(i)). Other 
terms used synonymously have been “hypo
plastic anemia, bone marrow failure, refrac
tory anemia and aregenerative anemia.” 
Based on the degree of severity exhibited, 
Jandl recognizes 2 phases of marrow failure:

Footnote continued on next page.

FEDERAL REGISTER, V O L  43, NO. 29— FRIDAY, FEBRUARY 10, 1978



5922 RULES AND REGULATIONS
Pancytopenia and aplastic anemia 

are more serious conditions in which 
all 3 formed elements are depressed. 
These non-cancerous diseases may, in 
and of themselves, be fatal. An addi
tional concern is that some or all of 
these disorders induced by benzene, 
may, if allowed to continue, either pro
gress to or represent a preleukemia 
stage which may eventually evolve 
into a frank leukemia.

Among the early studies describing 
benzene toxicity was that of Selling 
(Ex 2-12). He observed a significant 
depression in the levels of circulating 
blood cells in workers employed where 
benzene was used as a solvent for 
rubber. Because of the depressed con
dition seen in the marrow of his pa
tients and the results of extensive 
animal experiments (where he was 
able to produce both destructive and 
“regenerative” effects by subcutane
ous injection of benzene), Selling sug
gested that the cause of the cytopen- 
ias observed in the workers was due to 
an aplasia of the marrow.

An important early milestone of the 
benzene literature was the 1922 report 
by Hamilton entitled “Tiie Growing 
Menace of Benzene (Benzol) Poision- 
ing in American Industry” (Ex 159.0.

The document attempted to alert 
the medical community to the gangers 
associated with chronic benzene poi
soning which was less well known than 
acute toxicity. This was followed sev
eral years later by the reports of the 
National Safety Council CNSC) which 
reported the prevalence of known 
cases by chronic benzene poisoning. 
These results are summarized by 
Jandl as follows:

The magnitude of toxicity—primarily con- 
siting of lowered blood cell counts—was 
shockingly high. Over half of the workers 
exposed for a year or more had abnormali
ties or cytopenias of the blood cells, a great 
proportion had pancytopenia, and a number 
of deaths were noted, characterized by pre
ceding pallor, weakness, easy bruising, hem
orrhage and often fu lm in ant, infections 
(ORC/Jandl, PC 34, p. 10-11).

More data relating occupational ex
posure to benzene to the occurrence of

Footnote continued from preceding page. 
“tBly convention, a diminution in the 

level of all blood cells produced in the  
marrow accompanied by evidence that bone 
marrow cellularity is deficient, but from 
which recovery occurs, usually, termed ‘pan
cytopenia.’ And by convention, a more sus
tained, more severe, more likely fatal sup
pression of the marrow is termed ‘aplastic 
anemia.’ ” (P.C. 26B, p. 83, Add. 3<i)).

OSHA recognizes the usefulness and the 
technical reasons for Jandl’s establishment 
of Quantitative diagnostic criteria for var
ious non-malignant blood disorders and his 
“reassignment” of diagnoses contained in 
the literature according to this classification 
scheme. However, for convenience sake, the  
terms “pancytopenia” and “aplastic 
anemia” are used interchangeably through
out the preamble except when discussing 
particular points contained in Jandl’s 
review. In these instances, the terminology 
will reflect Jandl’s more definitive nomen
clature.

blood disorders was provided in the 
late 30’s and mid-40’s by the studies of 
Greenburg et al., Mallory et al., and 
those of Hardy and Elkins.

Greenburg and co-workers (Ex. 2-8) 
investigated the problem of benzene 
toxicity among 332 workers employed 
in three rotogravure processes in New 
York City. In addition to physical ex
aminations, including medical and oc
cupational histories and laboratory 
tests, workplace air samples, and 
chemical analysis of ink solvents was 
performed in an attempt to provide a 
correlation with medical findings. Ex
posure data in Plant A revealed that 
of 11 samples taken, 8 were hi excess 
of 100 ppm, in Plant B, 14 of 24 sam
ples showed levels above 100 ppm and 
in Plant C, 6 of 13 samples exceeded 
100 ppm, but of the total 48 samples 
taken, 33 were below 200 ppm. The 
medical results revealed that clinically 
evident degrees of “poisoning” were 
seen in 130 workers of which 22 had 
severe poisoning and 6 required hospi
talization. Five of the workers with 
the most severe hematologic pictures 
expressed no subjective complaints, 
and physical examinations were nega
tive. It is noteworthy that the individ
ual sensitivity to bezene varied great
ly. Moreover, the authors noted that 
the benzene-related blood changes 
may be persistent and could continue 
to develop even after exposure had 
ceased.

In the same year, Mallory et al. (Ex. 
2-9) reported autopsy findings in 19 
workers exposed to benzene from 6 
months to 12 years, but no data from 
the work environment was available. 
The author noted that significant 
changes were consistently found 
throughout the entire hematopoietic 
system including the marrow, liver, 
spleen, and lymph nodes. Of the 19 
cases studied, 6 exhibited hypoplasia 
of the hone marrow, whereas 9 cases 
showed hyperplasia and 2 were diag
nosed as leukemic (1 acute myeloid; 1 
acute leukemic). The authors conclud
ed that exposure to benzene under 
varying conditions provided diverse re
actions and that individual variation 
was of great importance.

In 1948, Hardy and Elkins (Ex. 2-10) 
investigated an artificial leather plant 
in Massachusetts where in 1946, a man 
employed as a coater for 12 years 
became ill and died from benzene poi
soning. Sixteen of the 52 workers at 
the plant exhibited a “remarkable de
viation” in more than one blood com
ponent, but none were clinically ill. 
Benzene concentrations taken in 1938 
ranged from 45 to 80 ppm, and there
after repeated tests at the work sta
tion of the deceased subject revealed a 
concentration of about 60 ppm. Elkins 
stated “CDluring World War II, how
ever, the plant worked long hours, so 
that presumably his (the decedent’s) 
exposure overall had been greater

than would be indicated by the con
centration of benzene found.” (Elkins, 
Ex 156.3, p. 7). However, on the basis 
of this case, Elkins and others revised 
the PEL in Massachusetts to 35 ppm. 
The authors also concluded that work
ers exposed to benzene should have 
routine complete blood examinations 
and stressed the importance of preem
ployment medical evaluations which 
should include a medical history and a 
hematologic baseline.

In 1956, Savilahti reported on 147 
workers who used a rubber adhesive 
dissolved in benzene, and who were ex
posed to approximately 400 ppm ben
zene (Ex. 2-95). Blood tests demon
strated hematological deficiencies in 
73% of those examined. Thrombocyto
penia, the most common symptom, 
was observed in 62% of those tested, 
followed by anemia (35%) and leuko
penia (32%). Deficiencies in all 3 cell 
types were observed in 21% of those 
examined and deficiencies in two cel- 
types in 14%. As a result of this inves
tigation, the use of benzene as an ad
hesive solvent was discontinued.

In a nine-year follow-up to the Savi
lahti report, Hemberg et al. (Ex. 2A- 
252) reexamined 125 of these workers 
previously exposed to benzene who 
were free of such exposure since 1956. 
This is one of the few studies available 
which presents a longitudinal assess
ment of workers previously exposed to 
benzene for which follow-up exceeded 
2 years. The results showed a greater 
tendency toward recovery of leuko
cytes than erythrocytes or platelets; a 
finding which is in agreement with 
other investigations. Among male 
workers, the mean erythrocyte levels 
remained depressed for 9 years and 
were significantly less than the values 
reported for the control group. De
spite recovery in the mean level of the 
platelet counts during the nine-year 
interval, concentrations for both men 
and women remained significantly 
below that of a control group. Based 
on their findings, the authors stated 
that “The analysis also showed that 
the prognosis of the severe cases did 
not differ from that of the mild ones, 
provided the acute stage had been 
passed.” (p. 204).

Worker exposure in the rubber coat
ing industry to petroleum naphtha 
containing up to about 10% benzene 
was reported by Pagnotto et al. in 1961 
(Ex. 159A). Several hemoglobin values 
less than the lower limit of normal 
were observed among 47 men given 
blood e x am inations. Benzene concen
trations ranged from essentially zero 
to over 100 ppm, with a substantial 
number between 10 and 25 ppm. Their 
exposure to benzene ceased in 1965.

In 1973, blood tests were repeated on 
18 of these workers who were still em
ployed by the firm. the others having 
retired or left for other jobs (Pagnotto 
et al., Ex. 156.3.B). Selection bias may
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be inherent in this report as the retir
ees who were excluded may have been 
more likely to have had blood abnor
malities. The blood picture of 14 out 
of 18 employees was characterized as 
“essentially normal” (Elkins, Ex. 156.3, 
p. 9); of the remaining 4, one was 
anemic, 2 were leukopenic and 1 was 
both anemic and exhibited leukocyto
sis (an elevated white blood cell 
count).

In 1969 Klinche et al. reported he
matological damage at relatively low 
benzene concentrations (Ex. 2B-304). 
Eighteen roofers engaged in painting 
operations for an average of 17 years 
were investigated. Based upon a care
ful evaluation of the available results 
of hematological examinations, 6 were 
classified as suffering from early 
stages of benzene intoxication, 7 were 
suspected of chronic benzene intoxica
tion and the remaining 5 were classi
fied as having a normal blood picture. 
The paint solvent contained 0.12 per
cent benzene and benzene concentra
tions (as determined by Drager gas de
tector tubes) ranged from trace 
amounts to 15 ppm. Concentrations of 
toluene and xylene vapor up to 133 
ppm were also found. It was hot possi
ble to quantitate past exposure to aro
matic solvents. The authors conclud
ed, however, that:

In the case of painted or coated areas of 
sufficient size, even small traces of these 
aromatics in the work material (benzene, to
luene, and xylene) even in the open air, can 
cause respiratory air concentrations of the 
level of the MAC value (15 ppm for ben
zene). After the workers have been exposed 
for a sufficiently long time, one must 
assume that hematological damage will 
result.

In a recent survey, Aksoy et al. com
pared the hematological findings of 
217 apparently healthy male workers 
who were exposed to as much as 210 
ppm benzene when adhesives contain
ing benzene were utilized (Ex. 2-11). 
The duration of exposure ranged from 
3 months to 17 years. Hematological 
abnormalities were seen in 23.5% of 
the workers. Leukopenia, with or with
out thrombocytopenia, was the most 
common finding. In addition, relative 
to controls, benzene exposed workers 
were found to have a statistically sig
nificant reduction (p less than 0.001) 
in mean white cell and platelet counts. 
Aksoy and his colleagues reported a 
considerable variability in the 11 bone 
marrow specimens studied. The aspi
rates showed both hypocellularity and 
hypercellularity (a decrease and an in
crease in the number of cells present), 
a finding consistent with his previous 
reports. (See Aksoy et al. Ex. 2A-290). 
|n 33 percent of the workers exam
ined, the hemoglobin levels fell below 
the lower limit of normal. Aksoy was 
reluctant to ascribe the anemia to ben
zene exposure since it was correctable 

iron therapy. However, Goldstein
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commenting on Aksoy’s findings that 
“the mean corpuscular volume (MCV) 
was in the high normal to slightly ele
vated range (80-96 um*) which is un
usual for iron deficiency and. more in 
keeping with a benzene effect.” (Ex. 
43B, p. 140).

In 1977, Dow reported that 2 of the 
594 individuals occupationally exposed 
to benzene died of non-malignant 
blood disorders, compared to 0.2 
deaths expected (DOW/OH/Ex. 154, 
Table 6). One worker died of perni
cious anemia 4 years after retirement. 
His exposure was estimated to have 
averaged 30 ppm for approximately 
184 months. The second employee, 
who died of aplastic anemia, had an 
estimated exposure of 5 ppm for ap
proximately 98 months. Because of 
the small numbers involved, the sig
nificance of Dow’s findings is subject 
to some question, but the trend of 
excess death is consistent with the evi
dence presented above.

An issue deserving discussion is the 
similarity and difference between ben
zene-induced non-malignant blood dis
orders and those resulting from other 
causes. In the NYU report, Goldstein 
noted that:
^While the literature is inadequate to draw 

firm conclusions, the progression and out
come [fatality rate] of benzene-induced pan
cytopenias does not appear to differ sub
stantially from that of published series of 
patients with idiopathic aplastic anemia 
(Ex. 43.B, p. 145).» (Ex. 43.B, p. 148)

The NRC report comes to a similar 
conclusion:

[T]he available evidence does not indicate 
that the reported benzene-induced blood dy- 
scrasias differ in any way from similar dy- 
scrasias which are caused by other myelo
toxic agents or for which the etiology is un
known (NRC, Ex. 2-4 p. 4).

On the other hand, Jandl contends 
that the high degree of reversibility of 
benzene-induced non-malignant blood 
disorders distinguishes these disorders 
from those caused by other agents 
which are idiopathic in nature. He re
ports that the chance for recovery in 
idiopathic aplastic anemia is 16%, that 
for drug-related aplastic anemia it is 
33% and that based upon a review of 
169 patients with benzene-induced 
aplasia reported between the years 
1939-1975, the prognosis for recovery 
is 87%. (ORC/Jandl, Ex. 34, p. 37) Fur
thermore, he notes that milder forms 
of blood disorders resulting from ben
zene exposure appears to be 100% re
versible (ORC/Jandl, PC 34, p. 39).

»However, Goldstein does suggest three 
possible differences between benzene-in
duced pancytopenia and so-called idiopathic 
aplastic anemia: the first is the observance 
of marrow hyperplasia in benzene-induced 
disease; the second is the presence of lym
phocytopenia; and the third is “relatively 
frequent but inconsistent” reports of red 
blood cell macrocytosis resulting from ben
zene exposure. (Ex. 43.B, p. 148)
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OSHA is aware that literature indi
cates that many cases of nonmalig- 
nant blood disorders may be reversed. 
For example, Maugeri has stated:
the hemopathy due to benzol can, as in 
most cases studied by us, be cured if it is di
agnosed immediately (Maugeri & Pollini Ex. 
156.1 p. 2).

Hemberg et al. in a follow-up study 
of 125 workers stated that: “the prog
nosis of these patients proved to be 
more favorable than might have been 
expected.” (Ex. 2A-252, p. 209). Also, 
both Tabershaw and Aksoy have noted 
the reversibility of various cytopenias 
(Tr. 2547).

However, certain other investigators 
report that these disorders have per
sisted for as long as 12 years after ces
sation of benzene exposure. Goldwater 
and Tewksbury noted continued blood 
abnormalities in 10% of 108 men ex
amined 24 months after exposure 
ended. (Ex. 141). Helmer observed ab
normalities in 25% of 60 patients fol
lowed for 16 months, including 2 
deaths. Rejcek and Rejskova found 
that 8 of 4500 workers manifested per
sistent leukopenia 12 years after expo
sure. (Cf- Hemberg, Ex. 2A-252, p. 
204). Aksoy observed a further distin
guishing feature of severe blood disor
ders resulting from benzene exposure. 
In over 100 cases of aplastic anemia 
classified as idiopathic or associated 
with etiological agents other than ben
zene, no cases of leukemia were ob
served (Aksoy, Ex. 60, p. 6A). This con
trasts to the development of leukemia 
among some cases of aplastic anemia 
associated with benzene exposure.

As is apparent from the above dis
cussion, there is no unanimity of opin
ion whether benzene-induced blood 
disorders persists, and are reversible 
after cessation of benzene exposure 
and whether such disorders differ 
from those resulting from other 
known or unknown causes.

OSHA recognizes that in many cases 
these disorders appear to be reversible, 
within the definitions of “normality” 
or “reversibility” used by the individ
ual authors. However, it is not known 
whether for particular workers the 
blood indices actually return to pre-ex- 
posed or baseline valves. Because the 
original literature does not provide 
suitable long-term longitudinal analy
sis including adequate sample size, 
preexposure values nor baseline hema
tological values for comparative pur
poses on an individual basis, it is diffi
cult to decide how much reliance can 
be placed on such studies. Moreover, 
the evidence is insufficient to deter
mine whether or not individuals who 
have "recovered” are at greater risk to 
subsequent development of leukemia.

Finally, OSHA is unable to verify 
Jandl’s quantitative estimates of re
covery as the sources selected for his 
calculations are not adequately pre
sented to permit the development of
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valid inferences. Consequently, the 
Agency does not believe it appropriate 
id conclude that these non-malignant 
blood disorders will in all cases, be re
versed to the individual’s normal 
values.

b. Animal Studies. One of the first 
studies describing experimentally in
duced benzene toxicity was published 
by Selling in 1916 (Ex. 2-12). He was 
able to produce both destructive and 
“regenerative” effects in rabbits by 
subcutaneous injections of commer
cially pure benzene in olive oil. Bone 
marrow specimens clearly demonstrat
ed a constant, well defined aplasia as
sociated with the disappearance of leu
kocytes in the peripheral blood. Later 
studies conducted by Gerarde demon
strated that a reversible hematopoietic 
injury in rats was produced at a con
centration of 1 ml/kg administered by 
subcutaneous injection for 14 days 
(Ex. 2-64).

In an extensive review of experimen
tal benzene intoxication (Ex. 43.B, Ch. 
V), Leong observed that the results 
from most of the inhalation studies re
ported up to Spring (1977) are difficult 
to interpret due to inadequacies in the 
experimental design. Many of the 
studies were conducted without proper 
control groups to allow comparison of 
hematologic values against experimen
tal results. Factors such as age, sex, 
strain, hormone status and to a great
er extent, emotional reactions of the 
animals and techniques used for blood 
sampling are known to affect hemato
logical parameters. Because of these 
defects, many of the animal studies do 
not provide sufficiently definitive ex
posure-effect information.

In 1944, Svirbely and colleagues ex
posed rats to benzene vapors at a con
centration of 1,000 ppm for 7 hours 
per day, 5 consecutive days a week for 
28 weeks (Ex. 2A-201). Benzene-in
duced leukopenia was observed during 
the first half of the exposure period, 
followed by an increase in th e  white 
cell count during the latter part of the 
experiment. The significance of these 
results is unclear since similar shifts in 
the white cell count occurred in the 
non-exposed control group.

The hematological findings obtained 
in inhalation experiments at lower 
concentrations have demonstrated 
considerable variation. Guinea pigs 
and rats exposed to an average of 88 
ppm benzene for 8 hours per day for 5 
days" a week demonstrated a mild leu
kopenia after 32 and 136 days of expo
sure, respectively (Cf Leong, Ex. 43.B, 
pp. 89-90). Deichman et al. reported in 
1963, that benzene can effect hemato
logical changes, at even lower concen
trations (Ex. 2-16). Eight groups of 
rats were exposed to benzene vapors at 
average concentrations of 831, 65, 61, 
47, 44, 31, 29, and 15 ppm, respectively. 
The duration of exposure was 5 hours 
per day, 4 days per week for periods

ranging from 5 weeks to 7 months. Ex
posure to the 3 highest concentrations 
resulted in significant leukopenia after 
2-4 weeks. A moderate, but definite 
leukopenia was reported in the groups 
exposed to 47 and 44 ppm after 5 to 8 
weeks. No demonstrable alterations 
were observed at the 3 lowest concen
trations during the 7 month experi
ment.

In a preliminary report submitted to 
OSHA prior to the rulemaking pro
ceedings, Reinhart found no signifi
cant deviation of blood counts in test 
rats exposed to 388 ppm for 6 hours/ 
day, 5 days a week for 12 consecutive 
weeks (Ex. 115. B.8). However, signifi
cantly depressed WBC counts were ob
served in mice, while in guinea pigs a 
progressive leukocytosis was observed 
which continued even into the post-ex
posure period. Reinhart used no con
trol group, and the number of an im als 
used per test group is considered to be 
inadequate.

Finally, Laskin and Goldstein pre
pared an abstract for the Internation
al Workshop on Toxicology of Ben
zene in Paris, November 9-11, 1976 de
scribing their chronic benzene expo
sure studies (cf. Snyder,J.56.2, p. 5; Ex. 
178). For more than two years 150 
Sprague-Dawley rats and 300 mice of 3 
different strains were exposed to 100 
or 300 ppm benzene 6 hours daily, 5 
days per week. Anemia was observed 
in mice but not in rats. However, lym
phocytopenia was observed in all ani
mals without similar reduction in the 
granulocytes until the terminal stages 
of benzene poisoning. This study sug
gests that lymphocytopenia may be an 
early marker for benzene toxicity.

Based on the record, the extent of 
non-malignant blood disorders result
ing from benzene exposure is uncer
tain. Based only on reports contained 
in the literature, Jandl has calculated 
a number of cases and deaths a n n u a lly  
due to aplastic anemia in the United 
States. Based upon data derived from 
several consecutive case series over the 
past 15 years, Jandl estimates that a 
2% “probable” and 2%“ possible” ben
zene etiology for cases of aplastic 
anemia (presumably not including 
milder disorders such as pancyto
penia). Using the annual figure of 420 
cases of aplastic anemia in the United 
States, Jandl arrived at an approxima
tion that “about 10 and possibly 20 pa
tient die annually due to benzene ex
posure.” (P.C. 26B, p. 40-1, 86-87).

Goldstein suggested several reasons 
why the true incidence of pancyto
penia resulting from benzene exposure 
may be seriously underestimated (Ex. 
43B, pp. 138-39):

(a) That mild cases of pancytopenia 
may not be discovered unless searched 
for since they often cause no overt 
symptoms.

(b) That since hematoxicity induced 
by benzene is a phenomenon well

known to the medical community, 
such cases tend not to be recorded in 
the literature, and 

(c) In cases of idiopathic aplastic 
anemia, possible relevant exposure to 
benzene may have been overlooked.

OSHA believes that the present data 
does not permit an accurate assess
ment of the morbidity or mortality for 
benzene-induced on nonmalignant 
blood disorders.

C. CONCLUSIONS

Industry participants have argued 
that the present permissible exposure 
limits (10 ppm TWA and 25 ppm ceil
ing) provide adequate protection 
against the non-malignant effects of 
chronic exposure to benzene. (AISI 
brief, PC 36, p. 51, 66; MCA brief, PC 
35, p. 32).

Snyder has noted, “[iln both ani
mals and man the lowest level of expo
sure demonstrated to produced bone 
marrow toxicity was approximately 40 
ppm.” (Tr. 3224-25). Elkins believes 
that threshold-for injury to the blood- 
forming system is between 25 to 50 
ppm (Tr. 3210); Tabershaw (Ex. 149A, 
p. 6) stated that cytopenia has not 
been demonstrated to occur below 25 
ppm. ACGIH (Ex. 156.3D) and the In
ternational Workshop on Toxicology 
for Benzene, both recommended a 10 
ppm TWA and 25 ppm ceiling. (Ex. 
17).

Attention was drawn to the Dow 
morbidity study in which no abnormal 
blood findings were observed among 
287 workers exposed to benzene for 1 
to 20 years, at concentrations estimat
ed to range from 2 to 30 ppm (Ex. 
154).

The Pennzoil Company commented 
to OSHA that from the past nine 
years, 160 employees exposed to 1-5 
ppm benzene have been monitored by 
blood test, with up to 25 years work 
experience for some there has been 
“no clinical evidence of medical prob
lems associated with benzene”. (Ex. 
41.1, P- 2). However, no data were pre
sented to allow an assessment of this 
statement. Others have reported simi
lar views to OSHA again without 
formal presentation of data. (Joyner, 
Tr. 2286-87; Texaco, Ex. 41-4, p. 2, 
P.P.G. Industries, Ex. 6-41, p. 2 and 
Up John, Ex. 6-4, p. 1). It should be 
noted that these submissions were 
characterized by the American Iron 
and Steel Institute as largely “* * 
anecdotal in nature” (Ex. 36* p. 64). In 
further support of its position, indus
try cites the 1974 NIOSH criteria doc
ument recommendation that a 10 ppni 
TWA as a “conservative limit” (Ex. 2- 
2, p. 73). .

It is clear, there is no dispute that 
bone marrow toxicity can result from 
exposure to benzene above 25-40 PP® 
range. Furthermore, it is recognized 
that higher dosages produce increased 
response and that lower dosages are

FEDERAL REGISTER, VOL. 43, NO. 29— FRIDAY, FEBRUARY 10, 1978



RULES AND REGULATIONS 5925

associated with reduced response. It is 
not clear, what adverse health effects 
occur below 20 ppm.

There are suggestions of hematologi
cal alterations (other than chromoso
mal aberrations) at concentrations 
below 25 ppm. Pagnotto et al. indicat
ed that such effects occurred among 
workers employed in rubber coating 
industy exposed to concentrations for 
the most part between 6 and 25 ppm 
benzene (Ex 2A-116; Tr. pp. 360-361). 
Horiguchi has reported small changes 
in leukocyte function concentrations 
as low as 10 ppm, in the absence of 
any marrow change and with only 
slight variations in leukocyte count 
and leukocyt phagocytic activity 
among workers exposed to benzene in 
concentrations of 0.8-6 ppm (Ex 2A- 
161, p. 7). And there are also other re
ports of less apparent effects at air
borne levels of 6-16 ppm in workers 
who do not exhibit characteristic he
matological abnormalities. (Kahn and 
Muzyka, Ex 2A-260). It is not possible 
at this time to establish with any con
fidence a consistent dose-response re
lationship between benzene exposure 
and adverse health effects.

Where exposure information is avail
able, it is generally area sampling and 
not personal exposure data that is re
ported. It is difficult to determine indi
vidual worker exposure based on area 
sampling. Compounding this difficulty 
are problems related to the fluctuat
ing character of occupational expo
sure; the small amount of long-term 
data; and the fact that in small popu
lations, workers with heightened sensi
tivity may not be encountered. At 
lower exposure levels, there is a pauci
ty of data to provide a basis for defini
tive conclusions as to the extent of 
nonmalignant effects. In this regard 
Battle states that:

[Elven a cursory study of the literature 
reveals a distressing lack of exposure-hema
tologic effect data particularly in the low 
benzene exposure area of less than 10 parts 
per million. (PC 26C, p. 2).

Moreover, the absence of pre-expo
sure hematological values for com
parative purposes limits the usefulness 
of the few studies and reports which 
are available, because we cannot tell 
whether a particular worker studied 
with blood values at either extreme of 
the normal range is suffering adverse 
effects. Therefore, the available litera
ture is insufficient to permit construc
tion of dose-effect curve.

As indicated above, the quality of 
evidence available in the record is con
sidered insufficient to permit mean- 
mgful conclusions concerning expo
sure to benzene at low levels and re
sulting health effects. Industry par
ticipants have cited the 10 ppm level 
established by the ACGIH as evidence 
mat this level can be considered safe. 
“Soever, in establishing TLV’s, 
ACGIH recognizes that for some work

ers harmful health effects may result 
from exposure to the toxic substance 
at levels below the TLV. Therefore, 
the 10 ppm TLV for benzene is recog
nized by ACGIH as a level which does 
not protect all workers from material 
impairment of health.

Leukemia aside, with benzene we are 
dealing with an etiological agent well- 
documented to produce a variety of 
blood abnormalities, some of which 
are fatal. OSHA is aware of several 
studies reporting blood abnormalities 
at levels below 25 ppm, at levels per
haps as low as 10 ppm. Because of 
these considerations, and the wide 
range of human sensitivity to benzene, 
OSHA cannot determine a minimum 
effect level for benzene and, further
more, cannot conclude that 10 ppm 
provides sufficient protection against 
non-neoplastic effects to all workers. 
OSHA recognizes that prudent public 
health policy, and established toxico
logical principles necessitates setting 
the permissible exposure limit suffi
ciently below the levels at which ad
verse effects have been observed to 
assure adequate protection for all ex
posed employees. It is customary to 
use a safety factor of 10-100 or greater 
depending on the seriousness of the 
toxic effects and the nature of the 
data being relied upon. That is, the 
lowest levels at which effects had been 
observed would be reduced by the 
safety factor chosen in establishing 
the exposure limit. Taking this ap
proach in the case of benzene would 
lead to a permissible exposure sub
stantially less than 10 ppm without 
regard to the issue of leukemia and 
the view that no safe level can be es
tablished for the carcinogenic risk.

TV. L e u k e m ia

A. DEFINITION AND DESCRIPTION OF-THE 
DISEASE

Robbins defines leukemia as:
Leukemia may best be considered as a 

neoplasm (cancer) of the white blood cells 
and is so classified in the International Lists 
of Causes of Death. It is characterized chief
ly by: The appearance of abnormal, imma
ture white cells in the circulating blood; dif
fuse and almost total replacement of the  
bone marrow with the leukemic cells; and 
widespread infiltrates of the liver, spleen, 
and other tissues, analogous to metastatic 
dissemination of solid tissue cancer. (Ex. 2- 
24, p. 728).

Once leukemia is diagnosed there is 
virtually no chance of recovery. There 
are different categories of leukemia, 
depending on the duration of the dis
ease, I.E., acute or chronic; an increase 
or non-increase in the number of ab
normal cells, i.e., leukemia or aleuke
mia; and the cell type involved, i.e., 
myelord, monocytic or lymphoid. 
Goldstein also emphasizes that, “there 
are other differences between various 
subtypes of leukemia in terms of inci
dence, clinical course, prognosis and

presumably etiological mechanism” 
(Ex 43B, p. 156).

The most prevalent subtype of leu
kemia in adults, and the type most 
commonly associated with benzene is 
acute myelogenous leukemia (AML). 
This disease is variously known as 
acute myeloid leukemia, acute granu
locytic leukemia, and acute myeloblas- 
tic leukemia (ORC/Jandl, PC 34). 
There are several variants of AML, 
probably related to the pluripotential 
of the precursor cell and include 
erythroleukemia, (DiGuglielmo’s Syn
drome) and acute monocytic leukemia 
(myelomonocytic, or monomyelocytic). 
(ORC/Jandl, PC 34, p. 71).

Despite advances in leukemia ther
apy and the fact that half the adults 
diagnosed with AML enter into a re
mission (generally averaging 6 to 8 
months) the prognosis of this disease 
remains poor (ORC/Jandl, P.C. 34, p. 
73). Those who enter into remission 
have life expectancies averaging from 
12 to 18 months, and those who fail to 
respond to therapy have a 50 percent 
survival rate of only 3 to 6 months. 
Aksoy noted that in his experience, 
for cases of benzene-induced leuke
mias, the period of survival after dis
covery was short, usually less than 6 
months (Tr-275)....

Myeloproliferative disorders, includ
ing chronic myelogenous leukemia 
(CML) have only occasionally been at
tributed to benzene. Lymphocytic leu
kemia is also subdivided into acute and 
chronic subtypes. The acute form 
(ALL), the type commonly seen in 
children, has only rarely been associ
ated with benzene exposure. Chronic 
lymphocytic leukemia (CLL), a slowly 
progressive disease, and often not a 
cause of death, generally occurs late in 
life. There have been several reports 
associating CLL with benzene, most 
particularly in several reports of 
French origin. The evidence as to 
chronic lymphocytic leukemia, which 
will be discussed in detail later, does 
not appear to be conclusive.

B. STUDIES—HUMAN

Evidence in the record clearly dem
onstrates that benzene is a human leu- 
kemogen. Aksoy testified that the first 
case of leukemia due to benzene expo
sure was that published by Noir and 
Claude in France in 1897. (Aksoy, Tr 
154). In 1939, Mallory, et al. described 
two cases of leukemia resulting from 
chronic exposure to benzene which 
supplemented ten previously reported 
in 1935 by Penati and Vigliani. (Mal
lory, Ex. 2-9), Mallory et al. stated:

Certainly no more favorable conditions 
for the development of neoplasm can be 
imagined than prolonged and intense stimu
lation of reproductive activity, and simulta
neous arrest of maturation.

The evidence that chronic exposure to 
benzene produces leucemia in human beings 
is still incomplete but it is accumulating at a
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rate and to a volume which command seri
ous consideration. (Ex. 2-9, p. 365).
In 1965, in a partial review of the lit
erature, Browning tabulated 61 cases 
of leukemia among individuals having 
reported prior exposure to benzene 
(Ex 2-31). The majority (40) were of 
the myeloid series—including 12 cases 
of erythroleukemia, 7 were classified 
as lymphatic and the remaining 14 
grouped under the heading of “aleuke
mic leukemia” (a type characterized 
by a decline in white blood cell 
number).

Vigliani and Saita, in their review of 
47 individuals suffering from benzene 
hematoxicity between the period of 
1942 and 1963, presented clinical and 
laboratory accounts of six additional 
cases, all of whom were diagnosed as 
having haemocytoblastic leukemia (Ex 
2-27). The duration of exposure of 
these individuals to resins, inks, var
nishes, or glues containing varying 
concentrations of benzene ranged up 
to 19 years. Data on the concentra
tions of benzene in the workplace envi
ronment were extremely limited or 
non-existent. Occupational histories 
and medical status prior to the final 
diagnoses were not available, but the 
authors stated that “attribution of the 
cases (of leukemia cited) to the expo
sure cannot be doubted.” During the 
years 1962-63, Vigliani and Saita noted 
a sharp rise in the diagnosis of leuke
mia among individuals having report
ed prior exposure to benzene which co
incided with an increase in the 
number of newly diagnosed benzene 
poisoning cases. The risk of acute leu
kemia for the workers exposed to ben
zene in Milan and Pavia was estimated 
to be about 20 times greater than the 
risk for the general adult population. 
(Ex. 2-27). In 1975, Vigliani and Fomi 
observed that in the rotogravure in
dustry no new cases of aplastic anemia 
nor of leukemia were found among 
workers exposed solely to toluene 
after this solvent was substituted for 
benzene in 1964. Although there have 
been some reports of hematological 
disorders associated with toluene ex
posure (See Girard et al., Ex. 2B-283), 
the finding of Vigliani is in concert 
with the conclusion of Brair that, to
luene and benzene are “* * * quite dif
ferent chemical entities from toxicolo
gical and pharmacological points of 
view” and that, “toluene free from 
benzene can be safely used in industry 
as a suitable solvent in replacement of 
benzene.” (Ex. 39-5, p. 7). Vigliani and 
coworkers also observed that workers 
exposed to toluene did not exhibit 
chromosomal aberrations, a “finding” 
observed by these authors in employ
ees who worked with benzene.

In 1972, Aksoy et al. reported the 
deaths of 4 Turkish shoemakers re
sulting from their exposure to benzene 
for periods ranging from 6 to 14 years 
(Ex 2-29). At the time of the study, air

concentrations were found to be be
tween 150-210 ppm of benzene. Previ
ous occupational exposure data were 
not provided. Two of the four patients 
developed acute leukemia approxi
mately two and three years after the 
occurrence of aplastic anemia, al
though the other two did not. These 
case reports are supplemented by sur
veys of newly diagnosed cases in a 
medical referral area. Aksoy summa
rized and updated his findings at the 
benzene rulemaking (Ex 60). He point
ed out that from 1967 to 1973, he had 
observed 26 patients with acute leuke
mia or preleukemia4 associated with 
benzene exposure. Based on a popula
tion of 28,500 shoeworkers in the area, 
Aksoy estimated the incidence of leu
kemia to be twice the prevailing value 
of 6/100,000 observed in the general 
population of Western nations. From 
September 1973 to 1975, 14 additional 
cases were admitted to the hematology 
departments in Istanbul and Cerra- 
phasa Medical Schools making a total 
of 40 in all. Thirty-four of these pa
tients were among the groups of 
shoeworkers described previously. 
Aksoy either examined the cases per
sonally or reviewed the charts.

API has criticized Aksoy’s use of the 
baseline figure of 6/100,000, citing a 
statement from Clemmenson, that the 
incidence rate for a standard Europe
an population is 8 to 14/100,000 (API 
Ex. pp. 50-51). However, Aksoy has 
testified that the two-fold excess esti
mate among benzene/exposed 
shoeworkers may be underestimated 
since the incidence of leukemia among 
the Turkish population is only 3.(1 per
100,000. Moreover, Aksoy stated that 
“undoubtedly there were other addi
tional patients among shoeworkers 
who were not included in our study” 
(Ex. 61, p. 2). Aksoy’s findings of a de
cline in leukemia cases during the past 
several years after other solvents were 
substituted for benzene (Aksoy, Ex. 61, 
99. pp. 2-3) further provides, in an in
verse manner, additional supportive 
evidence for the causal relationship 
between benzene and leukemia. This 
finding reinforces thé results of vig
liani discussed above.

In his testimony, Marvin Sakol, an 
Akron hematologist, described what 
he considered an epidemic of a rare 
form of leukemia among workers em
ployed in a small department at a local 
industry (Ex. 61). Over a nine year 
period, beginning in 1954, he observed 
nine cases of acute myeloblastic leuke
mia, including “at least four and prob
ably all nine” with DiGuglielmo leuke
mia (erythroleukemia). Due to the

4 The criteria used for the diagnosis of pre
leukemia were similar to those of Wintrobe: 
“[Plreleukemia seems a reasonable term 
* * * when this diagnosis of AML may be 
suspected but cannot be made with any con
fidence.” (Ex. 2-107, p. 1477).

rarity of erythroleukemia Vigliani 
noted that the 20 or more cases attrib
utable to benzene, reported in the lit
erature seem to be significant (Ex. 2- 
49). Diagnoses from slides in some of 
Sakol’s cases were confirmed personal
ly by DiGuglielmo. He learned with 
much difficulty that all of these cases 
were exposed to benzene while em
ployed in a Pliofilm operation at a 
plant subsequently studied by Infante 
et al. Sakol testified that he had 
knowledge of additional cases of ben
zene-related leukemia which have not 
been included in the NIOSH study. 
These cases may never be recorded of
ficially because the families refused 
permission to release the names of the 
decedents for fear of loss of compensa
tion and job. This testimony indicates 
an underestimation of the leukemic 
risk among Pliofilm workers.

Based on the hypothesis that the 
risk of leukemia was higher among 
workers who were exposed to benzene 
and medical X-rays, Ishimaru et al. 
conducted a retrospective epidemiolog
ical investigation examining the rela
tionship between occupation and envi
ronmental factors, other than A-bomb 
exposure, and the incidence of leuke
mia in Nagasaki and Hiroshima be
tween 1945 and 1967 (Ex. 2-33). Fif
teen occupations were selected in 
which there had been exposure to 
either medical X-rays or solvents, es
pecially benzene and its derivatives. 
This case-control study compared all 
cases diagnosed as definite or probable 
leukemias between 1945 and 1967 and 
residing at the time of the onset of the 
disease, in Hiroshima or Nagasaki. 
Controls were matched for city, sex, 
date of birth (±30 months), distance 
from the atomic bomb explosion, and 
residence in either city at the onset of 
disease. Four hundred ninety-two leu
kemia cases were identified, and 
matched controls were obtained for 
413. Three hundred and three adult 
cases with the onset of leukemia at 
age 15 years or over and their controls 
were compared. The risk of leukemia 
was found to be significantly higher 
(about 2.5 times greater) among those 
with a history of employment in occu
pations in which various volatile sol
vents were used as compared to those 
without. The relative risk was 1.8 
times higher for chronic leukemia and 
2.9 times higher for acute. Eighteen of 
the leukemia cases-associated with sol
vents were located in distant and non- 
exposed radiation areas and were con
sidered too far from the A-bomb ex
plosion for radiation to have enhanced 
the increased risk. Accepting the 
source of error inherent in the method 
which was used to collect the data, the 
results of this study nonetheless rein
force the observation that an increase 
in leukemia existed in that portion o 
the population exposed to radiatio 
and employed in an occupation where 
solvents especially benzene, were usea.
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In 1970, Girard et al. published an 
epidemiological study (Ex. 2B-283) un
dertaken to determine previous expo
sure to benzene or toluene in 401 pa
tients suffering from malignant hemo- 
pathies. Extensive interviews about 
their work environment and chemical 
analyses of solvents were utilized to es
timate exposure. Their findings dem
onstrated that compared to a control 
group admitted for non-hematological 
diseases there was a statistically sig
nificant greatei'Trequency of past ex
posures to benzene or toluene among 
subjects with aplastic anemia, chronic 
lymphocytic leukemia and acute leu- 
kemia.

In April 1977, NIOSH submitted to 
OSHA a preliminary report by Infante 
et al. of a study of leukemia among 
benzene-exposed workers employed in 
the production of natural rubber cast 
film (Pliofilm) (Ex. 2-57, Ex. 2A-271).

The study included all white males 
assigned to the Pliofilm production 
area who were hourly employees and 
who at any time between January 1, 
1940 and December 31, 1949 had direct 
exposure to benzene at the Goodyear 
Akron and St. Mary’s plants. Only the 
men employed in a section having 
known potential exposure to benzene 
(“wet side” in industry terminology 
(Rinsky, Tr. 818-820)) were included in 
the cohort. Men employed in the Plio
film operations, but not in production 
jobs (so called “dry side” workers) 
were not included in the study. 
Follow-up of vital status was attempt
ed from termination of employment to 
June 30, 1975 and was achieved for 
75% of the total of 748 benzene-ex- 
posed workers. So as not to overesti
mate the true risk of lymphatic and 
hematopoietic malignancies associated 
with benzene exposure, the 25% of the 
cohort for whom vital status was not 
determined were assumed to be alive. 
Little or no quantitative exposure data 
existed for these plants.

Causes of death were determined 
from death certificates, and person- 
years at risk were determined by a 
modified life-table method. Person« 
years of observation and causes of
death were determined from January 
1,1950 to December 31, 1975. Two con
trol populations were used to generate 
the numbers of expected deaths in the 
study. The first comprised the U.S. 
white male population, while the 
second was white males employed in 
an Ohio fibrous glass production facili
ty during the 1940’s and who had 
achieved five years of employment by 
June 1,1972.

The most striking finding was the 
observation of a statistically signifi
cant (p less than 0.002) five-fold in
creased risk of dying of leukemia com
pared to the U.S. male rates (7 deaths 

vs. 1.38 deaths expected, p 
ess than 0.002), as well as to the fi- 
orous glass workers (7 deaths ob

served, 1.48 deaths expected, p less 
than 0.002).

Criticisms of various aspects of this 
study were raised by participants to 
the rulemaking. The issue of what 
level of benzene the workers in the In
fante et al. cohort were exposed to was 
the most discussed area. Participants 
criticized the information available in 
the Infante study. The study referred 
to a November 1946 report of the In
dustrial Commission of Ohio which in
dicated that: “Tests were made with 
benzol detectors and the results indi
cate that concentrations have been re
duced to a safe level, and in most in
stances range from 0 to 10 or 15 parts 
per million.” Comments at the hearing 
demonstrated that there were area ex

posures during this study period ex
ceeding these levels, at times reaching 
values of hundreds of parts per mil
lion. Since no personal monitoring 
data are available, any conclusion re
garding the actual individual time- 
weighted average exposure is specula
tive. Because of the lack of definitive 
exposure data, OSHA cannot derive 
any conclusions linking the excess leu
kemia risk observed with any specific 
exposure level.

The study was also criticized for 
combining the two separate plants in 
the same analysis. It was suggested 
that an independent analysis of the 
two plants would produce different re
sults, thereby suggesting that factors 
other than similar exposure to a single 
agent (benzene) contribute to the 
excess leukemia. (Lamm, Tr. 2538). 
OSHA believes that the use of non- 
age-adjusted leukemia death rates, as 
utilized in Lamm’s analysis, is inappro
priate for the assessment of an event 
associated with age. Therefore, OSHA 
believes that this criticism is unsup- 
portable on this basis. Moreover, the 
cohorts were combined based on the 
similarity of the processes in the two 
plants (Tr. 842). Also, because of the 
small number of subjects in the study 
cohort, the authors stated that it 
would be inappropriate to analyze the 
data separatedly for the two plants. 
(Infante, Tr. 935, 796-97).

A question has been raised by indus
try participants as to the validity of 
excluding the “dry side” (Pliofilm fin
ishing) workers from the study cohort 
(Lamm, Tr. 2638-29; API, PC 33, p. 42- 
43). As explained by one of the au
thors, these workers were never in
tended for inclusion in the cohort fol
lowing discussion with company per
sonnel indicating there was no ben
zene exposure on the dry side (In
fante, Tr. 929-30). Testimony was also 
offered that if “dry side” employees 
had job operations which kept them 
predominantly on the wet side of the 
plant, then those employes were in
cluded in the cohort (Tr. 931). Limited 
data subsequently released by the Uni
versity of North Carolina at the

OSHA hearing indicated that there 
may have been some benzene exposure 
(0, 11.8 20 ppm) on the “dry side”. 
However, there were only 3 sample 
points and no details were given as to 
sampling locations, duration of sam
pling, or definition of departments, to 
permit interpretation of this informa
tion (Ex. 187B.6, Table 3, p. 10). In
fante testified that a cursory examina
tion of “dry side” workers revealed no 
leukemias. However, Infante stated, 
"* * * there really are not enough 
people who are employed on the dry 
side who never went into the wet side 
to make a meaningful conclusion 
about that (leukemia deaths from ex
posure among workers on the dry 
side)” (Tr. 930). Based upon the above 
considerations, it appears that the 
’’dry side” workers should not have 
been included as was the case.

A question was raised as to whether 
the study demonstrated the true risk 
of leukemia among workers exposed to 
benzene (Tr. 311). Sakol referenced 
two cases of leukemia at the same 
plant which he personally diagnosed, 
which were not so certified on death 
certificates. He cited these cases in 
support of the substantial underascer
tainment of leukemia mortality in the 
study of Infante et. al., due to their 
sole reliance on death certificates.

The use of the Connecticut Tumor 
Registry data to determine the expect
ed number of type-specific leukemia 
deaths for the Infante cohort was 
criticized. Jandl calculates that the 
tenfold excess risk of myelogenous 
and monocytic leukemia found by In
fante et. al. may have been off by at 
most a- factor of two. (ORC/Jandl, PC 
34, p. 77). (Also, there is a counter-bal
ancing underestimate of the risk be
cause at the time of the report, only 
75 percent followup had been complet
ed and the remaining 20 percent of 
the study population were all regarded 
in the statistics as being alive at the 
end of the study period. Both the 
stengths and weaknesses of the In
fante et. al. study have been carefully 
evaluated by this Agency. OSHA be
lieves this study is one of the more de
finitive investigations in the benzene 
literature and provides additional evi
dence supportive of earlier studies 
which implicate benzene exposure and 
the subsequent development of leuke
mia.

An opposite result was obtained in a 
Tabershaw-Cooper Associates Inc. 
mortality study of petroleum refinery 
workers (Ex. 2-5a). The study popula
tion was a sample of workers from the 
251 U.S. refineries operating in 1971. 
The authors attempted to select a 
sample of 17 U.S. refineries to give a 
representative distribution with re
spect to geographic area, ownership, 
and size. Hourly workers with more 
than one year of work experience be
tween January 1, 1962, and December
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31, 1971, were studied. All workers 
were classified as to their potential hy
drocarbon exposure. The authors re
ported that better than 94% follow-up 
was achieved. An excess mortality 
from lymphoma was observed al
though it did not achieve statistical 
significance.

Subsequently, the study was expand
ed to include 5,145 workers who had 
been hired on or before 1943 and who 
were working sometime during Janu
ary 1, 1962, through December 31, 
1971. No excess mortality from leuke
mia or lymphomas was observed in 
this subpopulation having 20 or more 
years since first hydrocarbon expo
sure. Gaffey, one of the authors of the 
study, stated that the study had been 
commissioned not specifically to study 
the effects of benzene, and in fact he 
could not delineate what proportion of 
the study population had ever been 
exposed to benzene (Tr. 1343-1344). 
Moreover, as adduced during the hear
ing, Gaffey acknowledged that there 
was no industrial hygiene assessment 
of the work environment (Tr. 1251) to 
provide the basis for identifying which 
workers may have been exposed to 
benzene.

Because this study was designed to 
assess potential effects of “hydrocar
bon" and not benzene exposure and 
since no group of workers exposed to 
benzene was clearly identified, this 
study provides no relevant informa
tion as to the leukemogenic risk of ex
posure to benzene. Therefore, OSHA 
does not view this study as providing 
negative proof that benzene does not 
cause leukemia.

Dow submitted a study which ad
dressed the incidence and mortality of 
leukemia among benzene-exposed 
workers (Ex. 154). The mortality expe
rience for all employees occupational
ly exposed to benzene from 1940 to 
1973 was studied. Expected deaths 
were calculated using age-cause-specif
ic mortality rates for the correspond
ing U.S. white male population from 
1942 to 1972. Each of the 594 workers 
were classified in approximate ben
zene exposure categories. A rough cu
mulative dosage was calculated. When 
consideration was given to the inci
dence of myelocytic leukemia, the au
thors concluded that a statistically sig
nificant excess was demofistrated (3 
deaths observed vs. 0.8 expected, p less 
than 0.05) (Ex. 154, p. 12). Mortality 
data were analyzed by production 
areas and according to cumulative 
dosage and length of occupational ex
posure. Those people in the cohort 
who had exposures to known carcino
gens were excluded from analyses 
dealing with dose-response in relation 
to benzene exposure.

An increase in leukemia incidence 
wa§ observed in the population where 
2 deaths were observed vs. 1.0 expect
ed. An additional death resulting from

myelogenous leukemia was identified 
among the study cohort subsequent to 
the earlier published report. Based 
upon their findings the authors stated 
that:

cized for the relaxed casefinding tech
niques and analytical methods 
(Brown, Ex. 2A-35). Thorpe himself 
acknowledged the following serious 
méthodologie deficiencies:

In these cases, varied work histories, low 
levels of potential benzene exposure relative 
to other employees in the cohort, and the  
lack of information in regard to total medi
cal history made a retrospective assessment 
of the possible relationship to benzene ex
posure very judgmental.
(Ott, Ex. 154, p. 12.)
However, based upon the recent find
ing of the third death due to leukemia, 
Dow lowered its internal ceiling limit 
from 25 ppm to 10 ppm (Ex. 82).

In addition to the 3 deaths reported 
due to leukemia, 2 deaths attributable 
to non-malignant blood disorders were 
also reported: aplastic anemia and per
nicious anemia. (OH, Ex. 156, p. 9.) 
Deaths attributed to aplastic anemia 
without examination of bone marrow 
aspirates, may in actuality, be due to 
leukemia (Vigliani Ex. 2-15, p. 123), 
thereby potentially resulting in an un
derestimation of leukemia risk among 
the benzene-exposed cohort.

OSHA recognizes that the decedents 
were for the most part exposed to rela
tively low concentrations of benzene, 
and no leukemia deaths occurred in 
the higher exposure groups. However, 
because of the small population size as 
well as the possibility of sensitivity of 
those individuals developing leukemia, 
it cannot be concluded that these 
deaths are not caused by benzene ex
posure.

OSHA does conclude that the find
ings of this study are consistent with 
the findings of many studies that 
there is an excess leukemia risk among 
benzene exposed employees.

Allied Chemical Corp. submitted a 
post-hearing comment containing mor
tality data for employees with poten
tial benzene exposure (P.C. 22). Death 
certificates were obtained for all work
ers dying between 1961 and mid-1977. 
Rough exposure information was de
rived by back extrapolation, limited 
exposure data, and subjective reports 
of employees regarding signs and 
symptoms. Based on these estimates of 
benzene exposure, there was no ob
served cluster of leukemia in oper
ations having benzene exposure. Be
cause this study was presented to 
OSHA after the hearing closed, more 
specific details concerning the esti
mate of exposure, the method utilized 
for obtaining estimates of person- 
years at risk, or how the death certifi
cates were coded were not obtained.

In 1974, Thorpe reported that the 
incidence of leukemia, among a popu
lation of 38,000 workers exposed to 
low levels of benzene over a ten year 
period (1962-1972), was not statistical
ly different from that expected on the 
basis of the general population (Ex. 2- 
34). However, the study has been criti

1. Validity of leukemic diagnoses.
2. Quantitative determination of exposure 

levels.
3. Adequacy of retiree follow-up.
4. Complete occupational histories.
As in the case of the Tabershaw/ 

Cooper study, OSHA cannot separate 
the benzene-exposed workers from 
those with little or no exposure. This 
difficulty, compounded by the 4 defi
ciencies listed above, also precludes re
liance upon the finding of the Thorpe 
study.

University of Pittsburgh investiga
tors (Lloyd, Redmond, Ex. 113) have 
published a notable series of epidemi
ological studies of steelworkers mortal
ity. AISI (P.C. 36, pp. 59-60) cited the 
above studies as evidence of no leuke
mia risk among benzene-exposed coke 
oven workers. Most notably, the indus
try cited the fact that byproduct plant 
coke oven workers were not found to 
have been at excess risk (P.C. 36, p. 60) 
and recommended that coke ovens be 
excluded from the benzene standard 
(P.C. 36, p. 100).

However, as Bickmore stated:
• * * In all 35, the expected, the incident 

(SIC) of mortality and expectation is so low 
as to preclude any meaningful statistical 
calculations by the professionals that made 
the study. (Tr. 3314)

These coke oven worker studies were 
designed to assess worker risk of expo
sure to coke oven emissions (Ex. 113 p. 
1) (P.C. 27C p. 1, P.C. 27D p. 1). Given 
the small numbers of observed and ex
pected rates of leukemia, and in the 
absence of a study designed to assess 
coke oven worker exposure to benzene, 
OSHA believes it inappropriate to rely 
on these studies as evidence that there 
is not a leukemia risk of exposure to 
benzene.

During the hearing, Stallones dis
cussed the unpublished study of 3,600 
Shell Oil Company workers with “po
tential” benzene exposure (Ex. 
115C.2). Among this population he tes
tified that he observed no excessive 
leukemia mortality in the three year 
period ending in 1976. Stallones could 
not determine how many workers were 
exposed to benzene. In fact, clerks and 
officer workers were. included in the 
study group. Again, failure to correct-
ly identify or define a b e n z e n e - e x 
posed cohort limits the u s e f u l n e s s  of 
this study.

A series of published and u n p u b 
lished epidemiologic studies investigat
ing the mortality experience of rubber 
workers have been entered into the 
hearing record. (McMichaels et al. Ex. 
2-36, -37, 2B-295); Monsan ana
Nakano (Ex. 2-83); Pox et al. (Ex. 2- 
61); Andjelkovic (Ex. 2-54); O c c u p a -
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tional Health Studies Group, UNC 
(Ex. 187.B), These studies have, in 
general, shown 'excess of lymphoma 
and leukemia among rubber workers. 
The leukemia was predominantly lym
phatic, a cell type not commonly asso
ciated with benzene. The proportion 
of rubber workers actually exposed to 
benzene in these studies is undeter
mined. The presence of other chemical 
exposures raises the question of an al
ternative causative agent for the 
excess of lymphatic leukemia and lym
phoma observed among rubber work
ers. In view of these considerations, 
these studies provide no additional evi
dence for the leukemogenic potential 
of benzene.

There has been discussion whether 
benzene is a primary carcinogen (can 
directly effect a neoplastic alteration 
without host-mediated activation); a 
secondary carcinogen (chemicals 
which may increase susceptibility of 
cells, to a primary carcinogen); a pro
carcinogen (requires biochemical al
teration prior to effect); or a co-car
cinogen (which requires the interac
tion of another chemical to elicit a 
neoplastic response). (Olson, Tr. 2892; 
NRC, Ex. 2-4, p. ii; API/NPRA Brief,
P.C. 33, p. 86-87; Aksoy, Tr. 177; Furst, 
Tr. 1744; Stockinger; P.C. 32-H, 53); 
Weisburger, P.C. 32-1; Tabershaw Tr. 
2549, 2545). The evidence is, at pre
sent, insufficient to choose among 
these alternatives. Namely, what is ap
parent, however, is the effect of ben
zene exposure—a significantly in
creased risk of death from leukemia.

Types of leukemia clearly associated 
with benzene exposure include acute 
myelogenous leukemia (AML) and its 
variants. For example, Aksoy testified 
that among 40 cases of leukemia 
among benzene-exposed workers in 
Turkey, AML and its variants were the 
most frequently observed form (Ex. 
60, p. 7). In the experience of Vigliani 
and his coworkers, only acute or suba
cute myelogenous leukemias were ob
served (Ex. 2-49). The predominant 
cell type found by Infante (Ex. 2A- 
271) and others were also myelogenous 
in character. This well-established as
sociation between benzene and AML is 
in concert with the well-known toxic
effects of benzene on bone marrow 
stem cells (Goldstein, Ex. 43B, p. 162).

In contrast to the definitive relation
ship between benzene and the induc
tion of AML and its variants, there is 
considerable scientific debate concem- 
ih8 the association between benzene 
exposure and the development of 
chronic forms of leukemia (CLL and 
ML). Jandl has stated that “* * * 
lymphoid leukemia is not a feature of 
benzene toxicity.” (ORC/Jandl, P.C. 
«4. P. 59), and Lamm ruled out chronic 
leukemia, not as a “possibility”, but as 
a “probability” (Tr. 2558). Aksoy 
round no cases of CML among the 
workers he studied. (Ex. 60, p. 6-F),

and no cases of CLL were seen by the 
Italian investigators. A different result 
has been reported by several French 
studies which have reported a relative
ly high incidence of CLL. In some in
stances, there were more cases of CLL 
than AML. They also report a higher 
incidence of CML than would be ex
pected based on Aksoy’s and Vigliani’s 
findings. Supporting the high inci
dence of CLL in the French studies is 
the report by Tarreef which describes 
16 cases of leukemia which resulted 
from long-term exposure to benzene, 3 
diagnosed as CLL (Ex. 2-28).

The evidence is inconclusive as to 
the relationship between benzene ex
posure and the development of forms 
of leukemia other than AML and its 
variants. Vigliani stated (1976) that, 
although he did not observe chronic 
leukemias in his series, “there is no a 
priori reason for not accepting them 
as benzene-induced leukemias * * •” 
(Ex. 2-49, p. 148). OSHA believes at 
this time that it is prudent to recog
nize the possibility that benzene expo
sure may be related to chronic forms 
of leukemia.

One of the major issues of this rule- 
making is whether a blood disorder is 
a necessary precursor for the subse
quent development of leukemia. For 
example, in 1974 NIOSH speculated as 
follows:
It can be postulated that bone marrow 
changes and blood dyscrasias would precede 
leukemia if induced by benzene, so that if 
these changes were prevented leukemia 
should not result (Ex. 32B).
Aksoy has testified that benzene leu
kemias usually develop after a previ- 
sous pancytopenic period. (Tr. 198) 
Maugeri, reports that, “the leukemias 
in our cases were always of the acute, 
aleukemic slow developing type, and 
they were always preceded by [an] 
aplastic condition” (Ex. 39-10, p. 2). 
Snyder remarked that he was unaware 
of benzene leukemias without previous 
demonstration of some kind of bone 
marrow damage (Tr. 3226) and Gold
stein has noted that, “there does not 
appear to be any proven cases of leu
kemia in the absence of previous pan
cytopenia” (Ex. 43B, p. 165). But Gold
stein cautions that this interpretation 
is, “open to speculation, especially in 
view of the paucity of routine labora
tory data preceding the onset of leuke
mia” (Ex. 43B, p. 165).

As observed by Goldstein, since the 
mechanism by which benzene induces 
leukemia has not been elucidated, it is 
possible that leukemia develops, not in 
response to the pancytopenic effects 
of benzene, but rather to the direct 
carcinogenic effect on the marrow he
matopoietic stem cells not necessarily 
accompanied by any other evidence of 
marrow effect (Ex. 75, p. 3). In such 
events, protection against non-neoplas- 
tic blood disorders would not rule out 
subsequent development of leukemia.

Vigliani, in discussing the evidence 
causally relating leukemia to benzene 
exposure observed that such leukemia 
may occur, "• * * directly or following 
aplastic changes in the bone marrow 
* * *” (Ex. 2-49, p. 148). In response to 
a question concerning whether aplas
tic anemia is a necessary precursor for 
leukemia, Lamm responded in the neg
ative (Tr. 2562). Also, Browning in 
1965 observed that, “benzene leukemia 
is frequently superimposed upon a 
condition of aplastic anemia, but it 
can develop without a preceding pe
ripheral blood picture characteristic of 
bone marrow aplastia (emphasis 
added) (Ex. 2-31).

Finally another industry participant 
was reluctant to conclude that cyto- 
penias “always” precede leukemia (Ta
bershaw, Tr. 2546). The evidence is not 
conclusive. There has been no scientif
ic study of leukemia and preceding 
pancytopenia resulting from low levels 
of benzene exposure. The current lack 
of a reproducible benzene leukemia 
animal model forecloses the use of ex* 
perimental evidence. There is no 
agreement on prospective criteria foe 
benzene-induced blood abnormalities. 
Therefore, the statement that non* 
malignant pathological changes 
always precede leukemia is essentially 
based on retrospective analysis. The 
fact that non-malignant blood changes 
may occur shortly (within a few 
months) after first exposure to ben
zene, while leukemia may appear as 
long as 10 years or more after initial 
exposure suggests that separate etiolo- 
gic pathways may be involved.

A corollary issue related to preced
ing blood disorders is whether recov
ery from such abnormalities elimi
nates the risk of leukemia deaths at
tributable to benzene exposure. Rosen 
has stated that: “[w]hether reversing 
the early toxicity can prevent the de
velopment of more serious blood dy
scrasias in some cases is open to ques
tion, but it is a definite possibility” 
(Ex. P C. 26A, p. 4).

Jandl has written: “In carefully studying 
other reports of long latent periods, or of 
any period between an initial aplasia and a 
terminal leukemia in which the patient was 
hematologically normal, I failed to find any 
well-documented example of complete re
covery followed years later (despite absti
nence from benzene exposure) by acute 
myelogenous leukemia” (ORC/Jandl, P.C. 
34, p. 24).

Because of the lack of information 
with a suitably identified cohort fol
lowed for a sufficient number of years, 
it is impossible to make a determina
tion whether or not these “recovered” 
workers are actually at increased risk 
of dying of leukemia. This uncertainty 
has been expressed in the conclusions 
in the Dow Chemical Company mor
bidity studies:

The question that remains unanswered, 
because of the relatively small sample size
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of this study, is what is the probability that 
serious effects of benzene (such as leuke
mia) will appear years after first exposure 
and after a period of health surveillance 
during which no hematological abnormali
ties are noted (Dow/Fishbeck, Ex. 154, p. 
19).

OSHA agrees with the caveat ex
pressed by Dow, and therefore the 
benzene regulation is not predicated 
on reversal of blood abnormalities pro
tecting against the development of 
leukemia.

Benzene-associated leukemia is fre
quently characterized by a long delay 
between initial exposure and the onset 
of disease. Sellyei and Kelemen report 
a case of subacute granulocytic leuke
mia in a patient 8V2 years after start
ing to work with benzene (Ex. 2B-258). 
Hemberg reported a case of a 10-year 
period between initial exposure and 
the onset of leukemia in a woman with 
normal interval blood counts who was 
exposed to benzene for a total of 6 
months (Ex. 217-152). In 1974, a case 
of acute leukemia was observed in a 
woman who, following a benzene-in
duced anemia, was reported to have an 
exposure-free period of 14 years with 
almost normal blood counts (Vigliani 
and Saita, Ex. 2-50, p. 214). Infante et 
al. report a range of 2-21 years be
tween initial exposure and death; all 
but one exceeded 10 years (Ex. 2A- 
272). Goldstein hypothesizes that if 
benzene-induced hematologic damage 
is expressed by an * * * 
aberration in the bone marrow producing a 
stem ceil that is liable to a further muta
genic event, such an event could conceivably 
occur many years after the original insult. 
(Ex. 43B, p. 166).

The delay in the expression of overt 
disease is a characteristic, of many 
other carcinogenic compounds. With 
regard to benzene, it has been docu
mented that there is a relatively rapid 
decline in the incidence of leukemias 
following cessation of worker exposure 
to benzene. Aksoy has testified that 
after the substitution of other solvents 
for benzene, there has been a decline 
in the annual number of workers diag
nosed with benzene-leukemia (Ex. 60, 
p. 3). Vigliani and Fomi reported that 
there was a sharp decrease in cases of 
chronic benzene poisoning after the 
use of benzene as a solvent was banned 
(Ex. 2-50, p. 214). These observations 
appear to be paradoxical in light of 
the latency periods also reported. 
However, Fomi and Vigliani have 
noted that, occasional cases of acute 
leukemia with a long latency period 
may still be observed (Ex.2-50, p. 215) 
and Aksoy, while reporting that no ad
ditional cases of leukemia among 
shoeworkers were diagnosed in 1976, 
noted that this did not preclude the 
development of additional cases in the 
future (Tr. 169).* The question of la-

*A short latency resulting from high ex
posures is another possible explanation.
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tency periods for benzene-induced leu
kemias has not been resolved and re
quires further investigation.

Another area of discussion is the 
question of identifying individuals 
who may be particularly sensitive to 
the hematotoxic effects (including the 
development of leukemia) of benzene. 
Several witnesses including industry 
participants generally expressed the 
view that there probably were differ
ences in sensitivity (Sakol Tr. 228; 
Shaw Tr. 412; Snyder Ex. 54.2, p. 25, 
Thorpe, Eckard Tr. 2052; Furst Tr. 
179L-42). It appears from the evidence 
that there are individuals in given 
populations who may, because of ge
netic factors and/or concurrent or 
prior exposure to other environmental 
agents, be especially sensitive to ben
zene-induced blood disorders.

Aksoy and his colleagues reported a 
possible familial link in benzene-in
duced leukemias in 5 of 40 workers in
dicating a possible genetic predisposi
tion to benzene’s harmful effects (Ex. 
60, pp. 8-10). Also, Jandl on the basis 
of tentative data has attempted to 
identify a subpopulation with risk fac
tors predisposing to increased sensitiv
ity to benzene (ORC/Jandl, PC 34, pp. 
43-44). These include:

cl Those between the ages of 16 and 
30;

6. Those with prior exposure to ben
zene or exposed to radiation in excess 
of that required for diagnostic pur
poses, and;

c. Those with evidence of a history 
of other less severe myeloproliferative 
disorders such as remitted aplastic 
anemia, certain abnormal circulating 
blood cells, or those with persistent 
abnormalities in one or more blood 
cell types.

Other predisposing factors may in
clude exposure to drugs or alcohol 
which may act to modify the metabo
lism of benzene. These postulated ef
fects are not consistently observed or 
universally accepted by investigators. 
In his testimony, Shaw stated that 
there was no way to determine who is 
susceptible to benzene and who is not 
(Tr. 420). And despite “well Substanti
ated information’’ concerning the in
creased sensitivity of certain groups to 
benzene, the International Workshop 
was unable to develop and provide spe
cific guidelines on this matter (Ex. 17, 
p. 7). These sensitive individuals, inter
spersed among the working popula
tion, are certainly among those who 
are at highest risk of material impair
ment from benzene exposure. The size 
of this group is unknown. It is the pur
pose of this regulation (especially the 
permissible exposure level and de
tailed medical surveillance protocol) to 
not only minimize harmful effects of 
benzene exposure, but also provide 
early diagnosis and treatment should 
such effects occur.

c. Animal studies. The wide variety 
of non-malignant hematological disor
ders observed in humans exposed to 
benzene which range from simple 
anemia, and leukopenia to aplastic 
anemia have been experimentally in
duced in animals. However, attempts 
to demonstrate the development of 
leukemia in animals exposed to ben
zene has met with less success. Until 
recently, a study by Lignac in 1932 was 
the only animal study known to OSHA 
in which leukemia has been observed 
in animals exposed to benzene. (Ex. 2- 
38). Fifty-four mice (28 females; 26 
males) were given subcutaneous injec
tions of benzene (0.001 ml in 0.1 ml of 
olive oil) for 17 to 21 weeks. Nine mice 
were initially excluded following inter
current infection and an additional 12 
were lost through atrophy of various 
organs, especially the spleen. Lignac 
attributed these 12 deaths to the size 
to the dose of benzene. Eight of the 
remaining 44 mice developed leukemia 
or Kundrat’s lymphosarcoma and died 
4 to 11 months after receiving the first 
injection. The absence of concurrent 
controls makes interpretation of the 
results problematic and uncertain. 
Failure to identify the mouse strain 
studied has frustrated efforts to inde
pendently confirm the findings.

Other studies have failed to repro
duce Lignac’s results. Amiel in I960 
utilized four inbred strains of mice and 
subjected them to the same experi
mental program outlined in Lignac’s 
study. (Ex. 2-39). No leukemic or 
aplastic hemopathies were observed. 
Ward et al. administered benzene sub
cutaneously to a strain of mice which 
is known to be responsive to leukemo- 
genic agents. (Ex. 2-40). A slight in
crease in the percentage of granulocy
tic leukemias was observed in the ben
zene-treated mice as compared with 
the controls; however, the authors 
viewed the increase as not statistically 
significant.

In a letter transmitted Aug. 9, 1977 
to Eula Bingham, Asst. Secretary of 
Labor, Nelson described preliminary 
results of an inhalation experiment 
using rats and mice (Ex. 178). Animals 
were exposed to benzene vapors 6 
hours per day, 5 days per week for up 
to 2 years. Two possible leukemias 
were observed in a group of 40 strain 
CD mice exposed to 300 ppm. In one 
animal, elevated WBC counts were ob
served 193 days after exposure, With 
death following 3 days later. The au
topsy findings were consistent with 
CML, a disease not known to arise 
spontaneously in this strain. The 
second mouse exhibited the presence 
of abnormal blast forms in the periph
eral blood after 211 days of exposure 
and died 4 days later. Whether this 
finding indicates AML, a disease previ* 
ously observed in this strain, or acute 
lymphoblastic or stem cell leukemia 
(spontaneous incidence about 4 per-
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cent) had not been resolved at the 
time the report was submitted.

One of the 40 rats exposed to 100 
ppm benzene developed an elevated 
WBC count after 240 days of exposure 
with the cell counts continuing to in
crease slowly. Peripheral blood smears 
showed some immature neutrophils. 
This finding is compatible with a diag
nosis of CML, a disorder which is rela
tively rare for the rat. However, a non
leukemic leukemoid process could not 
be excluded.

Nelson characterized the results of 
the study as:

• • • slender evidence of the production 
leukemia. Nevertheless, despite the shaki
ness, we believe these results to be extreme
ly suggestive and provide an urgent basis for 
intensive further study (Ex. 178).

D. Conclusions. Leukemia is a seri
ous world-wide problem. In this coun
try alone, approximately 20,000 adults 
die annually from this disease, and 
about 12,000 individuals develop and 
die from AML each year (ORC/Jandl,
P.C. 34, p. 72). However, based on the 
published literature the number of 
AML deaths attributable to benzene 
exposure is unknown. In this regard, 
Goldstein states: “The incidence of 
leukemia appears to be a small frac
tion of all benzene-induced hemato- 
toxicity.” (Ex. 54.B, p. 160). One rea
sonably complete 9 year follow-up 
study of 147 workers exposed to ben
zene, of which 109 displayed some 
degree of cytopenia, 1 case of leukemia 
was observed (Hemberg et al., Ex. 2- 
252). Dr. Jandl observes that, “* * * 
few patients with proven cases of 
acute myelogenous leukemia can* be 
discovered in the American literature 
in the past 10 years * * However, 
the unusual number of erythroleuke- 
mias observed by Sakol at the Akron 
Pliofilm operation (SAkol, Ex. 61) indi
cates that there may be a severe un
derreporting of benzene-induced leu
kemias. Also, the relationship between 
initial leukemia and exposure to ben
zene may be less apparent than the 
benzene-induced cytopenias due to the 
substantial delay between exposure 
and manifestation of symptoms (Gold
stein, Ex. 43.B, p. 160). Moreover, in 
many such instances the victim may 
be unaware of earlier exposure.

When case reports are derived from 
patients who are sufficiently sick to 
seek medical attention, the relative 
prevalence of leukemia is reported to 
be much higher. For example, in the 
1976 report by Vigliani and Fomi in 
which a total of 83 compensation cases 
of benzene toxicity were observed, leu
kemia accounted for 19 (Ex. 2-15).

Vigliani has estimated based upon 
available literature, that the number 
of cases of leukemia attributed to ben
zene exposure is “at least 150“ (Ex. 2- 

P* 144). The document, “Benzene in 
fbe Work Environment“, used to es
tablish the German Occupational

Standard, summarized over 250 report
ed cases of leukemia in individuals 
who had been chronically exposed to 
benzene. (Ex. 2-58). Jandl states there 
have been at least 250 cases of AML in 
the United States which are believed 
to be the result of exposure to ben
zene. (ORC/Jandl, PC 34, p. 103). It is 
impossible to extrapolate these pub
lished findings to either an absolute 
total or a relative incidence. Beyond 
the likely underreporting of cases, the 
incidence of benzene leukemia may be 
greater than previously recognized 
since many diagnoses were made with
out results of marrow aspirates. Thus, 
peripheral pancytopenia may have 
been inaccurately labelled aplastic 
anemia when marrow examination 
might well have revealed acute mye- 
loblastic leukemia, leukopenic or aleu
kemic leukemia, a type characterized 
by a decline in circulating white cells. 
(Vigliani, Ex. 2-49, pp. 143-4).

The evidence in the record conclu
sively establishes that benzene is a 
human carcinogen. The determination 
of benzene’s leukemogenicity is de
rived from the evaluation of all the 
evidence in totality and is not based on 
any one particular study. OSHA recog
nizes, as indicated above that individ- 

’ual reports vary considerably in qual
ity, and that some investigations have 
significant methodological ̂ deficien
cies. While recognizing the strengths 
and weaknesses in individual studies, 
OSHA nevertheless concludes that the 
benzene record as a whole clearly es
tablishes a causal relationship be
tween benzene and leukemia.

The evidence indicating that rela
tionship has been expanding and the 
international scientific community has 
increasingly acknowledged that 
worker exposure to benzene is associ
ated with an increased risk for the in
duction of leukemia, in fact, today 
there is little dispute that benzene is a 
human leukemogen.

For example, in 1976 NIOSH stated:
NIOSH considers the accumulated evi

dence from clinical as well as epidemiologic 
data to be conclusive at this time that ben
zene is leukemogenic. Becauses it causes 
progressive, malignant disease of the blood- 
forming organs, NIOSH recommends, that 
for regulatory purposes, benzene be consid
ered carcinogenic in man (Ex. 2-5).
In a paper presented at the Interna
tional Workshop, Brair wrote that:

It is now generally recognized that ben
zene leukemia is a nosological entity. (Ex. 
34-5, p. 4).

Vigliani has observed:
[Flrom the vast literature accumulating 

over the last forty years, the conclusion can 
be drawn that the clinical as well as epide
miological data are indicative of a strong 
leukemogenic action in man * * • (Ex. 2-49, 
p. 148).
Aksoy testified that: '

[Tlhere is overwhelming scientific evi
dence that benzene can cause leukemia in 
man (Tr-144).

Other witnesses and commentators were 
in basic agreement with, this conclusion: 
(Goldstein, TR-351, 389; Sakol, TR-316; 
Jandl, P. C. 26B. Addendum V, P. V, Taber- 
shaw Tr 2545).

In 1971, the Senate of the Deutsche 
Forschungsgemeinschaft for the Ex
amination of Hazardous Industrial 
Materials indicted benzene as a human 
carcinogen (See NIOSH Ex. 84A, p. 1). 
Two years later, Eckardt, then Medi
cal Director of Exxon Corp., stated,

[tlhe accumulated evidence in the litera
ture leads to the inevitable [sic] conclusion 
that benzene is a leukemogenic agent, par
ticularly in cases that have previously dis
played a panmyelopathy. Although this had 
long been suspected, the data reported in 
the literature was not sufficiently convinc
ing to establish the leukemogenic nature of 
benzene. However, the more recent observa
tions seem to establish the association 
beyond a doubt (Ex. 84, B.2., p. 7).

Industry participants in the benzene 
rule-making did not, for the most part, 
challenge benzene’s leukemogenicity. 
Rather, they argued that there is a 
threshold level for benzene and that, 
consequently, benzene is not a leuke
mogen at low levels. In support of this 
argument, industry cited several epide
miological studies purporting to dem
onstrate that an excess risk of leuke
mia is not seen in workers exposed to 
benzene at levels lower than 10 ppm. 
Although the epidemiological method 
can provide strong evidence of a causal 
relationship between exposure and dis
ease in the case of positive findings, it 
is by its very nature relatively crude 
and an insensitive measure. In the 
case of negative findings, the results 
are especially difficult to interpret for 
several reasons. One methodological 
artifact commonly observed is the fail
ure to adequately define the composi
tion of the study cohort. The funda
mental premise of any epidemiological 
investigation of the potential relation
ship of occupational exposure to an 
agent and observed health effects is, 
in OSHA’s view, a careful definition of 
an exposed cohort. As was pointed out 
above, many of the benzene studies 
cited by industry suffer from this 
design defect. Other factors, such as 
incomplete followup of workers who 
may exit the cohort and uncertainly 
as to the actual cause of death lead to 
further dilution of the reported re
sults. The presence of a latency period 
exacerbates this problem: The long 
delay between exposure and manifes
tation of symptoms, eompounded by 
the high mobility of our society make 
it medically and scientifically extreme
ly difficult to identify workplace car
cinogens. An additional difficulty 
arises from the apparent variability in 
individual sensitivity. Epidemiological 
study populations tend to be small and 
reactioh to an etiological agent may 
not appear in the cohort, due to vary
ing degrees of sensitivity. On the other
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hand, positive retrospective investiga
tions suffer from these artifacts to a 
much lesser degree. For these reasons, 
it is OSHA’s policy when evaluating 
negative studies, to hold them to 
higher standards of methodological 
accuracy.

As stated above, the positive studies 
on benzene demonstrate the causal re
lationship of benzene to the induction 
of leukemia. Although these studies, 
for the most part involve high expo
sure levels, it is OSHA’s view that once 
the carcinogenicity of a substance has 
been established qualitatively, any ex
posure must be considered to be at
tended by risk when considering any 
given population. OSHA therefore be
lieves that occupational exposure to 
benzene at low levels poses a carcino
genic risk to workers. The Agency, 
however, recognizes that not all indi
viduals exposed to benzene will suffer 
harmful effects. The benzene record 
establishes that there may be individ
ual effect levels. However, there is no 
way of ascertaining which workers in 
any exposed population are suscepti
ble and to what levels.

OSHA further recognizes that deter
minations of carcinogenicity are nor
mally based on animal studies, and 
when available, human evidence. 
OSHA acknowledges that, at the pre
sent time, there is no unequivocal 
animal model demonstrating the in
duction of leukemia. However, the 
lack of an animal model does not di
minish the conclusive nature of 
human evidence demonstrating ben
zene’s leukemogenicity.

OSHA acknowledges that there are 
many unresolved issues concerning the 
relationship between benzene expo
sure and leukemia:

Whether benzene is a co-carcinogen, a 
procarcinogen, etc.

Whether benzene exposure is causally re
lated to induction of forms of leukemia 
other than AML and its variants.

Whether blood dyscrasias, such as aplastic 
anemia always precede benzene leukemia.

To what extent are leukemia deaths at
tributable to occupational exposure to ben
zene.

What factors identify a sensitive popula
tion.
These questions are on the frontier of 
scientific and medical knowledge and, 
given the mandate of the Act, OSHA 
cannot wait for answers while workers 
are exposed to this life-threatening 
substance. There is no doubt that ben
zene is a carcinogen and must, for the 
protection and safety of workers, be 
regulated as such. Given the inability 
to demonstrate a threshold or estab
lish a safe level, it is appropriate that 
OSHA prescribe that the permissible 
exposure to benzene be reduced to the 
lowest level feasible.

4. Chromosome studies. OSHA has 
examined both the original literature 
of benzene-induced chromosomal

changes and the material contained in 
recent reviews of the subject (NRC 
Report, Ex. 2-4, section entitled: Chro
mosome Effects; Fomi, Ex. 156.H and; 
Wolman, NYU Report Ex. 43.B, Chap
ter VI). Evidence derived from human 
studies together with similar results 
obtained from experimental investiga
tion clearly demonstrates that ben
zene can induce visible damage to 
chromosomes in lymphocytes and 
blood-forming cells. For example, Tyr- 
oler noted that: “I think there is 
rather convincing evidence that the 
chromosomal aberrations are associat
ed with exposure to benzene.” (Tyr- 
oler, Tr. 3100; also see International 
Workshop, Ex. 17, p. 6). The effects 
may be manifested as numerical alter
ations and/or structural rearrange
ments of the chromosomal material 
and include additions or deletions of 
chromosomes, segments of whole chro
mosomes or chromosome sets, in addi
tion to exchanges which result in mor
phologically aberrant chromosomes 
(Wolman, NYU Report, Ex. 43.B, p.—). 
Fomi has observed that the aberra
tions produced by benzene exposure 
are non-specific and are similar to 
those produced by ionizing radiation. 
(Ex. 156.H). To what extent these 
events are detrimental to human 
health is not known.

a. HUMAN STUDIES

There are numerous reports on chro
mosomal evaluations in worker popu
lations both with and without clinical 
symptomatology resulting from expo
sure. In general, these studies reveal 
that there are statistically significant 
increases in chromosomal damage in 
those occupationally exposed to ben
zene. The chromosome alterations 
have been classified as either unstable 
changes (i.e., fragments, dicentric, tri- 
centric and ring chromosomes) and 
stable changes (i.e. abnormal mono
centric chromosomes due to deletions, 
translocations, inversions and triso- 
mies). Aneuploidy (abnormal chromo
some number) and/or polyploidy (a 
multiple chromosomal set) have also 
been observed. The early reports fo
cused on the examination of workers 
exhibiting benzene hemopathy (a dis
ease of the blood). As early as 1964 
Pollini and Columbi published such a 
study. (Ex. 2-17). Examination of cul
tured bone marrow cells and peripher
al lymphocytes showed increased fre
quencies of aneuploid cells and struc
tural aberrations. A second study by 
the same group (Ex. 2-4, reference 50) 
of 4 patients with temporary or pro
gressive blood dyscrasias revealed that 
the incidence of heteroploid (abnor
mal number) chromosomal patterns 
ranged around 70% both in the blood 
and in the marrow of each subject. 
The authors were, however, unable to 
establish a correlation between the du
ration and degree of exposure and

either the frequency of chromosome 
aberration or the degree of toxicity. 
Other cytogenetic studies of subjects 
with benzene-related hemopathies 
have yielded similar findings (e.g. 
Forni and Moreo, Ex. 2-18 and 2-19, 
Sellyei and Keleman, Ex. 2A-258; 
Aksoy et al., Ex. 2-57; and Erdogan 
and Aksoy, Ex. 2A-192). Variables 
which make these case reports diffi
cult to interpret and compare include: 
differential diagnoses, the use of lym
phocytes artifically stimulated to grow 
in some cases and bone marrow cells in 
others; the occasional lack of 
"normal” baseline chromosomal 
breakage frequency; and the occur
rence in some cases of pre-existing fa
milial chromosome aberrations 
(Wolman, Ex. 43-B, p. 129). In spite of 
the limitations of these reports, 
Wolman has stated that some trends 
have been observed—additional chro
mosomes have been identified in sever
al reports, tetraploidy (4 sets of chro
mosomes) or polyploidy were seen in 
some cases and in many instances an 
increased frequency of chromosome 
breakage was reported but not well do
cumented. Wolman states that:
the clearest picture of the relationship be
tween benzene exposure and chromosomal 
changes emerges, not from experimental 
studies or reports of human disease, but 
from studies of occupationally exposed 
workers (Ex. 43.B, p. 130).
The National Research Council (Ex. 2- 
4) considers the 1969 study by Vigliani 
and Fomi (Ex. 2-20) to be one of the 
most systematic of this type reported. 
The results of cytogenetic analysis of 
25 subjects who had recovered from 
benzene hemopathy were compared to 
the findings of controls matched for 
sex and age. In most cases, increased 
ratios of both stable and unstable 
chromosome aberrations were still pre
sent several years after cessation of 
exposure to benzene and/or recovery 
from poisoning, whereas the hemato
logical analysis revealed normal blood 
counts in most cases. Follow-up cytolo- 
gical analyses of these subjects showed 
an overall decrease in unstable 
changes, and generally, a persistence 
or an increase in stable alterations. 
Other cytogenetic surveys of workers 
industrially exposed to benzene are: 
(Fomi et al., Ex. 2-20; Girard et al., 
Ex. 2-40; Hartwich and Schwanitz, Ex. 
217-129; and Vigliani and Fomi, Ex. 2- 
14). , ‘

OSHA is also aware of several cyto
genetic studies of workers chronically 
exposed to airborne concentrations of 
benzene probably less than 25 ppm* 
Several indicate an increase in chro
mosomal damage (Hartwich Mid 
Schwanitz, Ex. 129; Girard et al., Ex. 
2-65 or 2-283, and Berlin et al. Ex. 2A- 
218) while others present negative 
findings (Fomi, Ex. 1 56 .H ; Tough et 
al., Ex. 2-2IB, and Burgatti, Ex. 2A- 
226).
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b . EXPERIMENTAL STUDIES

The quantity of data available from 
experimental studies is less than that 
reported for exposed workers, but it 
provides additional corroborative evi
dence that chromosomal aberrations 
can be induced by benzene. An in vitro 
study utilizing cultured human lym
phocytes, incubated with benzene, re
vealed that the frequency of chroma
tid-type aberrations increased with in
creasing- dosages of benzene. It was 
further observed that the yield of di
centric and ring chromosomes induced 
by benzene damage was synergistically 
related to treatment with radiation. A 
high incidence of chromosomal 
damage has also been observed in cul
tured human leukocytes and Hela cells 
incubated with benzene (Koizumi et 
al., Ex. 2B-298). In 1970, Philip and 
Jensen reported that rats acutely in
toxicated with subcutaneous injections 
of benzene displayed increased rates of 
chromatid breakage in direct bone 
marrow preparations 12 and 24 hours 
after injection, followed by a return to 
normal cytogenetic findings at 36 
hours (Ex. 2-23). It has also been re
ported that rabbits made pancytopenic 
by chronic exposure to benzene via in
jection exhibited a high frequency of* 
both chromatid and chromosome aber
rations, in uncultured bone marrow 
cells (Ex. 2-22). After reviewing the 
animal evidence, OSHA concurs with 
Wolman’s following conclusion:
[Tlhat although it appears that exposure 
times in different species can induce in
creases in chromosome aberrations, there is 
no clear evidence for a dose-dependent re
sponse to benzene exposure. (Ex. 43B).

C. DISCUSSION

While the record clearly demonstrat
ed that benzene causes chromosomal 
aberrations, it is equally clear that 
there is no unanimity of opinion as to 
what the benzene-induced chromo
some aberrations mean in terms of de
monstrable health effects, especially 
the relationship of chromosome 
damage to the induction of leukemia. 
For example, the International Work
shop concluded: “The implication of 
the finding of increased chromosome 
aberrations for the occurrence of ben-
zene leukemia is still not clear.” (Ex.
17, P. 6).

Whether these aberration are, in 
some instances, (1) causally-related to 
the development of leukemia, or (2) 
are secondary to the neoplastic state 
and therefore are epiphenomena of 
metabolic alterations resulting from 
abnormal growth is not' known (Sand
berg, Ex. 2-102).

TTiere are several theoretical consid
erations and some evidence supportive 
M the first alternative: Some investi
gators view chromosomal damage as a 
mutational event or an event which in
creases the probability of a mutation 
ie-g. Wolman, Ex. 43B, p. 126). As the

induction or the maintenance of a neo
plastic (cancerous) transformation re
sults most probably from a somatic 
mutation, damage to chromosomal 
material may enhance the opportunity 
for such a cellular change to occur. 
Other interrelated hypotheses in sup
port of a causal relationship between 
chromosomal damage and leukemia 
are:

(1) That benzene might induce var
ious types of chromosomal aberrations 
and that leukemia might evolve in 
those cases where a potential leukemia 
clone with a selective advantage devel
ops in response to benzene exposure 
(Vigliani and Fomi, Ex. 2-14).

(2) That cells exhibiting chromoso- 
mal instability or imbalance may be 
more susceptible to transformation by 
a leukemogenic virus (International 
Workshop, Ex. 17, p. 6) or;

(3) That chromosomal aberrations 
may lead to decreased immunological 
surveillance, and that in such in
stances, leukemia can develop if ab
normal cell clones (some of which may 
be neoplastic) are not eliminated. In 
this context, Fomi and Moreau report
ed a case of a benzene-induced leuke
mia in which both bone marrow and 
peripheral lymphocytes exed 47 chro
mosomes (1 more than normal) with 
the same karyotype, suggestive of 
clone formation. (Ex. 2-18).

There are also several investigators 
who believe that at this time, there is 
insufficient evidence to establish a 
causal link between visible chromoso
mal damage and leukemia (Ex. 156.2). 
For example, Snyder has stated that:
while exposure to benzene in sufficient con
centration and for extended periods of time 
has been linked with both chromosomal ab
errations and leukemia in humans, benzene- 
induced chromosome damage has been 
found in individuals who have not exhibited 
leukemia * * • (p. 22).
Additional evidence in favor of the 
non-causal relationship nature be
tween chromosomal damage and leu
kemia was presented by Jandl. He ob
serves that exposure to several types 
of agents, not known to possess leuke
mogenic action, induce chromosomal 
abnormalities which may persist for 
months.

Sandberg cautions that no consis
tent karyotypic pattern has emerged 
for any type of cancer or leukemia and 
in about half of all cases of acute leu
kemia, some cases of chronic myelo
genous leukemia and in almost all 
cases of chronic lymphocytic leuke
mia, no visible chromosomal alter
ations occur (Ex. 2-102). And also, 
Elkins feels that the evidence fails to 
establish a causal link between chro- 

-jmosome alterations and leukemia (Ex. 
156C, p. 22-23).

Whether these gross alterations of 
chromosomes can be viewed as toxic or 
mutational events depends on the fate 
of the affected cell. If the alteration in

the chromosomal material results in 
an inhibition of further cellular divi
sion, then in terms of its reproductive 
potential, the cell is dead and the 
damage inflicted may be classified as a 
toxic event. However, if the damage 
does not interfere with the reproduc
tive ability of the cell, and the alter
ation is replicated, this may constitute 
a persistent gross mutation, “* * * a 
structural change in the genome 
which presumably alters cell func
tion”. (Wolman, Ex. 43.B, p. 126.) In 
addition to structural and numerical 
alterations, benzene has been observed 
to induce chromosomal breaks:
While breaks may be repaired and are not 
necessarily mutational events (in the sense 
of being inherited), each occurrence in
creases the probability of a structural aber
ration and, therefore of a mutation 
(Wolman, Ex. 43.B, chapter VI).

In viewing benzene as an agent po
tentially capable of interacting with 
the genetic material, several points 
should be made:

(1) All of the studies demonstrating 
benzene’s “clastogenic” or chromoso
mal-damaging effect (Shaw, Ex. 2-94) 
have apparently reported the effects 
in somatic cells only. In view of the 
wide distribution of benzene in the 
body, it is not unreasonable, however, 
to assume that given somatic chromo
somal damage resulting from benzene 
exposure, that germinal tissue may 
also be affected. In her review of clas
togenic substances, Shaw has stated:
Because changes in the genes and chromo
somes do not usually produce an immediate 
health hazard, they may go undetected for 
a lifetime or even for several generations. 
Yet, the human gene pool can become insi- 
duously polluted. (Ex. 2-94, p. 409).

(2) Despite the considerable evidence 
demonstrating benzene’s ability to in
flict visible damage to chromosomes, 
benzene has not manifested mutagenic 
activity when tested in various micro
bial assay systems (Kraybill, Ex. 84. B 
19, p. 314).

(3) The finding of gross chromoso
mal damage in bone marrow cells 
clearly demonstrates that despite com
peting detoxification reactions (see: 
Olson, Ex. 149, p. 12) benzene, or a re
active metabolite, is able to overwhelm 
protective defense mechanisms and 
enter the nucleus of hematopoietic 
cells.

In summary, the evidence clearly 
demonstrates that benzene is capable 
of causing significant increases in 
chromosomal aberrations in somatic 
blood cells in the absence of clinical 
and/or hematological symptomato
logy. It is also clear that for man, no 
quantitative dgse-response relation
ship has been established for these ef
fects. It is OSHA’s interpretation of 
these findings that chromosomal 
damage represents an adverse biologi
cal event of serious concern which
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may pose or reflect a potential health 
risk and as such, must be considered in 
the larger purview of adverse health 
effects associated with benzene. .

V. Economic Considerations

In setting standards for toxic sub
stances, the Secretary is required by 
section 6(b)(5) of the Act to give due 
regard to the question of feasibility. 
Section 6(b)(5) mandates that final 
standards be set which most adequate
ly assure employee safety and health 
“to the extent feasible, on the basis of 
the best available evidence” and fur
ther requires that, in the development 
of occupational safety and health 
standard^, “considerations shall be the 
latest available scientific data in the 
field, the feasibility of the standards, 
and experience gained Under this and 
other health and safety laws.” While 
the precise meaning of feasibility is 
not clear from the Act, it is OSHA’s 
view that the term may include the 
economic ramifications of require
ments imposed by standards. The de
termination that OSHA has the au
thority to consider economic feasibil
ity factors in developing standards has 
been endorsed by the courts. Industri
al Union Dept, AFL-CIO v . Hodgson, 
499 P. 2d 467 (C.A.D.C., 1974); AFL- 
CIO v. Brennan, 530 P. 2d 109 (C.A. 3, 
1975). As pointed out by the D.C. Cir
cuit Court of Appeals, Congress did 
not intend the Secretary to promul
gate standards which drive entire in
dustries or large numbers of employ
ers out of business. On the other 
hand, “standards may be economically 
feasible even though, from the stand
point of employers, they are finan
cially burdensome and affect profit 
margins adversely; further, the Court 
said, the concept of economic feasibil
ity does not “necessarily guarantee 
the continued existence of individual 
employers.” Industrial Union Dept, 
AFL-CIO v. Hodgson, supra, at page 
478.

In accordance with the Secretary’s 
position, it has long been OSHA’s 
practice to analyze the economic feasi
bility of proposed standards where sig
nificant economic impact on employ
ers covered by the proposals seem 
likely, to make such analysis available 
to affected parties for comment and 
subsequent hearing prior to issuance 
of final rules, and to invite the submis
sion of other information on the eco
nomic impact and feasibility of pro
posed standards. In developing a final 
standard, therefore, OSHA evaluates 
the economic feasibility of the final 
standard on the basis of the informa
tion developed by its own studies of 
the proposal and submissions by the 
public during rulemaking.

To assess the economic feasibility of 
the proposed standard for benzene, 
OSHA undertook an extensive study 
of the proposal’s economic impact on

various affected industries. This study 
was conducted for OSHA by Arthur D. 
Little, Inc. (ADL). (Ex. 5A, 5B). The 
ADL study has provided basic eco
nomic data for the evaluation of the 
economic impact of the permanent 
benzene standard on the major affect
ed industries. Additional information 
for this purpose was obtained through 
OSHA’s analysis and consideration of 
all other economic data, comments, ar
guments and testimony submitted at 
the benzene hearing, in pre-hearing 
comments and in post-hearing com
ments and briefs. On the basis of the 
best available evidence, therefore, 
OSHA has determined, as explained in 
detail below, that the permanent ben
zene standard is economically feasible.

Compliance Costs

Estimates of total costs of compli
ance with the permanent benzene 
standard for the major affected indus
tries studies are as follows: First year 
operating costs for all industries com
bined are estimated by OSHA to be 
approximately in the range of $187 
million to $205 million recurring 
annual costs are estimated at approxi
mately $34 million and investment in 
engineering controls is expected to be 
approximately $266 million. Estimates 
of these costs for various individual in
dustry sectors are analyzed below. As 
that analysis reveals, the greatest eco
nomic impact of the standard falls on 
the larger and more stable industries, 
such as petroleum refining and petro
chemical production, which can read
ily absorb the costs or shift them for
ward to consumers. No testimony was 
offered by these industries that the 
proposed standard for benzene would 
imperil their existence. Even the 
higher projection of some costs by the 
American Petroleum Institute and 
other participants would not raise any 
serious question concerning the eco
nomic feasibility of the standard or 
the ability of the regulated industries 
to bear the additional costs.

The benzene standard, in its final 
form will require all industries that 
produce or use beiizene, petrochemi
cals, products and services involving 
the use of solvents derived from petro
leum, as well as production of crude 
and refined petroleum products, and 
primary distribution of gasoline, to un
dertake an initial determination of the 
extent to which their employees are 
exposed to benzene. The results of the 
initial exposure measurements will de
termine the types of activities each 
firm will be required to take to comply 
with the provisions of this standard. 
Where exposure measurements are 
below the action level (0.5 ppm), firms 
will have to provide information and 
training in the hazards related to ben
zene to their employees, comply with 
the labelling requirements, and retain 
the records of initial measurements.

These compliance activities account 
for the entire first year operating 
costs for many of these industries. 
Firms with exposure levels above the 
action level will incur additional first 
year costs for monitoring and medical 
examination programs. Finally, those 
firms with exposure levels above the 
permissible exposure level will have 
additional first year costs for installa
tion of appropriate engineering and 
work practice controls, and for respira
tors. It is assumed that engineering 
controls are all installed in the first 
year and reduce exposure levels to 
below the permissible exposure limit. 
However, those firms With continuing 
exposure measurements above the 
action level will have recurring annual 
costs for monitoring and medical sur
veillance. Regardless of the airborne 
exposure measurements, employees in 
operations with potential exposure to 
eye or repeated skin contact will have 
to be provided with appropriate per
sonal protective equipment. Thus, 
some firms and industries will have 
higher and more sustained cost bur
dens than others.

OSHA’s estimates of costs for com
pliance with the final standard differ 
from estimates of the proposal’s com
pliance costs in part because the stan
dard in its final form differs from the 
proposal in areas which significantly 
impact on the cost of compliance. ADL 
estimated the proposal’s compliance 
costs for 20 industry sectors engaged 
in benzene production (petroleum and 
coke), petroleum refining, chemical 
processing, benzene transportation, 
and other industries, such as rubber 
manufacturing and laboratories (ADL, 
Vol. 1, Ch 5). ADL provided detailed 
cost estimates for each industry and 
for each compliance activity required 
by the proposal. Total costs for all sur
veyed industries were estimated by 
ADL as follows: First year operating 
costs were approximately $124 million, 
recurring annual costs were approxi
mately $74 million, and costs for im
plementation of engineering controls 
were approximately $267 million. In 
developing each of these estimates, 
ADL used the control with the least 
cost as the basis of their calculations. 
In other words, where alternative 
methods of compliance are available to 
employers in an industry, and indeed 
may be more attractive to employers, 
the higher cost method was considered 
an optional process improvement, and 
only that portion of its total cost re
quired to produce compliance was allo
cated to compliance with the proposed 
regulation (ADL, Vol 1, pp. 5-3). Addi
tionally, ADL assumed compliance 
with the previous OSHA regulation 
(29 CFR 1910.1000, Table Z-2) reqmr- 
ing an exposure limit of 10 ppm TWA 
and a ceiling limit of 25 ppm, thus as
sessing to the benzene proposal only 
the incremental cost associated witn
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moving into compliance with the pro
posed permissible exposure level from 
the previous exposure limit.

The ADL costs covered 24,312 facili
ties and 196,875 estimated exposed em
ployees (ADL, Ex. 5A, Table 5-1, p. 5- 
2). Costs were estimated for the re
quired compliance activities of moni
toring, medical surveillance, respira
tors, personal protective equipment, 
training, signs and labels, and record
keeping. Distribution of costs varied 
from sector to sector depending on 
such variables as the number of ex
posed workers who would require mon
itoring and medical surveillance and 
the estimated effectiveness of engi
neering and work practice controls. 
OSHA has examined the methods 
used by ADL to determine the costs 
for each provision of the standard and, 
in the absence of substantially contra
dictory testimony and alternative 
methods from affected industries, the 
approach of ADL has been largely 
adopted by OSHA in estimating the 
costs of compliance.

Based on all the evidence on the 
record, OSHA has estimated the cost 
of compliance with the benzene per
manent standard for approximately
157.000 facilities and approximately
629.000 exposed employees.

Monitoring

As a basis for OSHA’s estimates of 
compliance costs, OSHA has utilized 
for many industries ADL’s sampling 
protocol for determining monitoring 
costs. ADL’s protocol was designed to 
provide an initial exposure profile and 
characteristic sampling program.

ADL’s representative explained that 
the protocol was intended to be repre
sentative, but that it might not fit 
each plant exactly and costs might be 
higher if the number of exposed work
ers in an industry, or those exposed 
above the permissible limit, were 
higher. (See Tr. 477-484, 522-526, and 
592-595.) The derivation of the sam
pling base further explained in ADL’s 
post-hearing submission as follows:

The vast majority of facilities which must 
comply with this regulation are typified by 
twenty-four hour per day continuous pro
cesses representative of petrochemical oper
ations. It was proposed to initially sample 50 
Percent of all exposed employees. However, 
the three shift nature of these operations 
ana the commonality between worker e^po- 

hy Job category between shifts indicat- 
r 1”lat Sampling results from one shift 
could be properly interpreted as being rep
resentative for all shifts. Therefore only V» 
m i«e e*posed workers should be sampled. 
Multiplying VixVfe equals Ye of the exposed 
mpioyees who must be monitored. (Post- 

Hearing 15E)

OSHA recognizes that these assump
tions may not portray exactly the 
g o r i n g  pattern of employers 
within other industries. It is OSHA’s 
™w, however, that the monitoring 

neme described is a reasonable

basis for estimating the cost of compli
ance with the monitoring require
ments of the final standard.

In estimating the percentage of em
ployees within each exposure catego
ry—i.e., above the permissible expo
sure level, between the action level 
and the permissible exposure limit, 
and below the action level, OSHA has 
used varying assumptions based on ex
posure data, where available. For the 
major portion of the covered indus
tries, OSHA has accepted ADL’s esti
mate that 20% of the exposed employ
ees are above the permissable expo
sure limit. While there may be some 
variations in actual percentages at in
dividual plants, industry witnesses of
fered no alternative approaches to es
timating the number of exposed em
ployees above the permissible expo
sure limit. Determination of the per
centage of employees in each of the 
two exposure categories below the per
missible exposure limit was based to 
the extent possible on record evidence 
of exposure. Where such evidence was 
not available, it was assumed for cost 
calculation purposes that one-half of 
the employees were exposed below the 
action level and one-half were exposed 
between the action level and the per
missible exposure limit. Use of this dis
tribution of exposed workers, however, 
does not imply that OSHA believes it 
necessarily represents actual exposure 
profiles for all industries; it has been 
used only to provide some basis for es
timating approximate compliance 
costs and assessing the economic 
impact of the standard on these indus
tries. OSHA has therefore, relied on 
the best available evidence as to likely 
exposure patterns in determining that 
its sampling protocol reflects typical 
industry conditions, provides a uni
form estimation method enabling 
inter-industry comparisons to be 
made, and yields reasonable approxi
mations of the cost impact of the mon
itoring program.

OSHA has utilized the ADL method
ology for calculating monitoring costs. 
There are, however, significant differ
ences in total monitoring costs as a 
result of changes in the monitoring re
quirements of the final standard. The 
elimination of the proposed percent
age exemption expands the number of 
employers covered by the standard 
and the number of employees affect
ed. Cost estimates for compliance by 
employers using liquid mixtures con
taining less than 1% benzene were not 
given in the ADL study. However, in
clusion of an action level in the stan
dard, below which no regular monitor
ing or medical surveillance is required, 
should minimize the economic impact 
of the permanent standard. This is es
pecially true since the proposal would 
have lowered the percentage exclusion 
to 0.1% after one year, and would have 
imposed periodic monitoring and medi

cal surveillance of employees in these 
operations with any amount of expo
sure to benzene. Furthermore, it is an
ticipated that a significant number of 
operations utilizing mixtures with less 
than 1% benzene will be below the 
action level, in which case only initial 
monitoring must be conducted.

The introduction of an action level 
decreases for individual employers the 
cost of compliance for the monitoring 
activities. The proposal required quar
terly monitoring where exposures 
were at or below 1 ppm. The final 
standard requires initial measurement 
to determine exposures but requires 
no further monitoring where expo
sures are below 0.5 ppm (unless a rede
termination of exposures is necessitat
ed by specific changes). As a result of 
this change in the monitoring require
ments, some employers, who would 
have been required to monitor employ
ees quarterly, will now only need to 
conduct initial measurements. Initial 
measurements it is estimated will cost 
approximately $109 million for all in
dustries combined. However, the 
actual cost will be substantially below 
this, inasmuch as the standard allows 
employers who have conducted initial 
monitoring, pursuant to the benzene 
guidelines or the emergency tempo
rary standard, to utilize those meas
urements in order to initially deter
mine employee'exposure; and the ben
zene record indicates that many em
ployers have conducted these mea
surements.

Medical S urveillance

The final standard, unlike the pro
posal, requires medical surveillance 
only of those employees whose expo
sure is at or above the action level. 
Moreover, the standard provides for 
twice yearly medical exams rather 
than quarterly exams. ADL has esti
mated the annual cost for routine 
medical surveillance as approximately 
$207 per employee annually, (Vol. II, 
App. C). This figure included employ
er and employee time, physician 
charges and laboratory fees. (Vol. II, 
C-7).

Since routine medical surveillance is 
required by the permanent standard 
semi-annually rather than quarterly 
as contemplated by the proposal, 
OSHA has adjusted the ADL medical 
cost per employee to reflect the reduc
tion in the number of periodic exams 
and to remove from the periodic 
exams the cost of the reticulocyte 
count and serum bilirubin, which the 
permanent standard requires only as 
part of the initial baseline exam. 
OSHA has, therefore, estimated the 
cost of the first year medical surveil
lance, including the work history, as 
approximately $105.00 per employee 
and the recurring annual cost of medi
cal surveillance is estimated as ap
proximately $78 per employee.
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The final standard provides for 
medical surveillance in addition to 
semi-annual routine blood testing. 
Where routine medical surveillance re
veals an abnormal blood picture, the 
employer is required to refer the em
ployee to a hematologist. Where emer
gency situations occur, the employer is 
required to provide a urinary phenol 
test and, if urinary phenols are elevat
ed, a repeat complete blood count 
(CBC); if the CBC reveals abnormali
ties then the employee must be exam
ined by a hematologist. The cost of 
these non-routine examinations was 
not estimated by ADL since they 
would not have been required by the 
proposal. There is, of course, no cer
tain way of determining the number 
of employees who will need examina
tion by a hematologist. To calculate 
these additional costs, therefore, 
OSHA has assumed that 5% of all em
ployees will have abnormal blood pic
tures and will be re-referred to a he
matologist, and that the added cost 
will be $100 per referral.

Other Costs

Total costs for other compliance ac
tivities, such as engineering controls, 
respirators, training, and signs and 
labels have also been assessed. These 
costs are based essentially on the cost 
factors furnished by ADL since the 
ADL costs were generally accepted by 
industry participants.

Capital costs for engineering con
trols have been determined for indus
tries with operations above the per
missible exposure limit on the basis of 
the type of engineering controls avail
able for the individual industry. Many 
of the industries covered by the ben
zene standard involve the storage and 
movement within a closed system of 
liquids containing benzene in various 
concentrations. Emissions occur at 
such points as pumps, pipe line joints, 
compressors, sampling points, and 
gauging stations. -(Vol. 1, 4-35). Engi
neering controls for these systems con
sists of replacing worn pumps and 
compressors with equipment specifi
cally designed to minimize emissions, 
replacing gaskets to ensure tight fit of 
joints, welding joints, and the installa
tion of automative gauging and closed 
loop sampling devices. Specific units of 
these systems have been costed by 
ADL and aggregate costs shown below 
are based on an estimated number of 
these units which are required for a 
typical plant. To determine respirator 
costs, OSHA has used ADL’s cost per 
employee for respirators. (Vol. II C-8, 
9). For personal protective equipment, 
which is required by the standard for 
employees who may be exposed to eye 
or repeated dermal contact with ben
zene, the cost of $13.16 per employee 
per year has been used. This cost in
cludes the cost of gloves, apron, face- 
shield, and goggles (Vol. II, C-R).
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Training costs, which include costs for 
preparation, materials, employee’s 
time, and instructor’s time, have been 
estimated at $110 per facility plus $14 
per employee (Vol. II C-II).

In calculating recordkeeping cost, 
OSHA has utilized the ADL cost 
factor (Vol. II C-12) for record mainte
nance but adjusted this cost to reflect 
the decrease in the records required 
by the final standard. In its testimony, 
AISI expressed the view that record
keeping would require the addition of 
one record clerk per facility (Tr. 3165- 
317 I). However, the final standard sig
nificantly reduces the monitoring re
cords and eliminates medical records 
for employees whose exposure is below 
the action level. Therefore, applica
tion of ADL’s cost formula will give a 
reasonable approximation of the re
cordkeeping burden.

For most firms, a normal cost for 
labels has been determined on the 
basis of ADL’s cost of estimate (Vol. 
II, C-13). No cost has, however, been 
determined for signs. Detailed data on 
a plant-by-plant basis were not avail
able to OSHA. Therefore, no costs for 
this compliance activity are included 
within the cost estimates shown 
herein. OSHA recognizes that these 
costs will occur but is of the opinion 
that they will be relatively small for 
all firms covered.

Compliance costs for the following 
industries have been calculated by 
OSHA using the compliance factors 
described above.

Petroleum R efineries

It is estimated that petroleum refin
eries will incur greater compliance 
costs than any other industry sector. 
This is primarily due to the large 
number of refinery workers who are 
exposed to petroleum products, almost 
all of which contain benzene. There 
are 48 refineries engaged in the pro
duction of benzene and 275 refineries 
which do not produce benzene but 
maintain process streams with ben
zene concentrations.

At the 48 refineries which produce 
benzene, there are approximately 
1,440 exposed workers. On the basis of 
the exposure data made available by 
ADL and industry witnesses, it ap
pears that approximately 20% of these 
employees are exposed above the per
missible exposure limit. OSHA has, 
therefore, applied the ADL sampling 
protocol and calculated costs on the 
assumption that initial measurement 
will show approximately 300 workers 
exposed above the permissible expo
sure limit. The remaining exposed 
workers were divided for cost calcula
tion purposes. Capital investment to 
reduce exposure levels has been esti
mated at approximately $24 million 
extrapolating from a model plant anal
ysis. This cost would be for replace
ment of seals and controls of leaks

(ADL, E -l) and similar indicated im
proved maintenance and repair. No es
timate is jnade for shut down time 
since it is anticipated that any con
trols including modifications of pumps 
and compressors, would be installed 
during normal down time (Tr. 536). 
OSHA does not concur in the API view 
(Scarborough statement p. 36-7) that 
additional down time is needed since 
normal maintenance procedures of 
highly flammable material require 
purging of lines, and replacement of 
seals, pumps, etc. First year operating 
costs for these refineries are estimated 
at approximately $600,000.

Cost estimates for the 275 refineries 
which do not produce benzene were 
based on API’s and ADL’s data as to
98,000 exposed employees. (ADL, Vol 
I, p. 419; add API reference for that 
number). ADL relied in part on the re
sults of an API questionnaire which 
indicates a wide range of exposures 
from negligible to as high as 25 ppm. 
(ADL pp. 4-16 to 4-17). API’s witness 
indicated that exposures at refineries 
were very low with most below the 
proposed permissible exposures limit 
and many below the action level (Tr. 
1467-1468). Other testimony indicates 
similar exposure patterns (Grospiron 
statement, pp. 4-6). The API post 
hearing submissions suggest that re
finery workers move frequently from 
one post to another so that they are 
not exposed to hydrocarbon vapors for 
extended periods of time (API, PH5). 
Initial monitoring results showing 8 
hour TWA measurements of 0.13 ppm 
and lower were cited by API. (API PH 
8-9.) In the face of conflicting data of 
this sort, it was assumed that approxi
mately 5,000 workers initially could be 
found to be exposed above the permis
sible exposure limit, that approximate
ly 5,000 would be exposed at levels be
tween the permissible exposure limit 
and the action level, and that the re
maining 88,000 would be below the 
action level. This distribution indicates 
somewhat higher exposure levels that 
API’s testimony suggests, but lower 
levels than the results of the API 
questionnaire survey might be con
strued to indicate and is, therefore, in
tended to be a reasonable estimate. 
Using this distribution, OSHA esti
mates first year operating cost for 
compliance to be approximately $12.8 
million. It may be noted that approxi
mately $2 million of the indicated first 
year cost is for exposure measure
ments. Since many refineries have ap
parently made such measurements, 
actual first year compliance costs may 
be substantially lower than the esti
mates listed herein.

The cost of capital investment in en
gineering controls is estimated to be 
$110 million, for control of leaks from 
seals and valves, control of sumps ana 
other disposal areas, and control oi 
other emissions associated with stor-
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age, transfer, and gauging activities. If 
it is assumed that application of engi
neering controls is highly effective in 
bringing all worker exposures to levels 
below the action level, recurring 
pnnna.1 costs would decline to approxi
mately $3.5 million. If, alternatively, it 
is assumed that as many as 5,000 refin
ery workers may continue to be ex
posed at levels between the action 
level and the permissible exposure 
limit, recurring annual costs would be 
approximately $4.4 million. OSHA be
lieves the latter assumption is indica
tive of the upper bound of these 
annual costs.

Coke Plants

Compliance costs related to the pro
duction of benzene as a byproduct of 
coking are associated with activities at 
the coke batteries and at light oil pro
cessing facilities.

There are some 65 affected coke pro
ducing facilities. ADL had estimated 
that there were approximately 17,000 
employees potentially exposed to ben
zene at coke oven batteries. The 
American Iron and Steel Institute 
(AISI) challenged this number as 
being an underestimation of exposed 
employees. The larger figure of 24,000 
workers exposed at the coke oven bat
teries has been used by OSHA as 
urged by AISI. <TR 4635, 472-4) This
was the number estimated to be ex
posed to coke oven emissions in the 
Economic Impact Statement for the 
Coke Oven Emissions Standard. It is 
probable that this constitutes an over
estimate of workers exposed to ben
zene at the coke oven batteries since 
benzene emissions are expected to 
occur only during portions of the pro
duction cycle and not at all locations. 
(ADL, PC, 15f, 15i).

The AISI number is used, however, 
to avoid all possible underestimation 
of compliance costs for coke oven bat
teries and to indicate an upper bound 
to the probable costs. On the basis of 
data supplied (Ex. 135, p. 4 and attach
ment), it is assumed that initial mea
surement of exposures will show all 
workers exposed to benzene concentra
tions below the action leveL Even if 
this were not the case, OSHA believes 
that engineering controls required 
under the coke oven emissions stan
dard would provide adequate control 
of benzene emissions. On this basis, 
the estimated compliance costa are ap
proximately $1.2 million for first year 
operating costs and $860,000 for recur- 
fuig annual costs. Since employee ex
posure does not exceed the permissible 
exposure limit, no capital cost is indi
cated for compliance with the benzene 
standard at coke oven batteries.

There are 65 coke oven light oil fa
culties associated with the coke oven 
batteries. ADL estimated that 2,370 
employees were potentially exposed at 
the derivative light oil facilities. AISI

argued that this number should be
4,000 employees. Consistent with the 
reasoning followed to estimate the 
number of workers exposed at coke 
oven batteries, the number of workers 
exposed in the light oil byproduct 
areas has been estimated to be 4,000, 
the number used in the coke oven 
emissions study. Data provided by 
ADL and AISI indicate that a substan
tial percentage of these workers may 
be exposed to benzene above 1 ppm. 
AISI specifically argued that at least 
50% of by-products workers are ex
posed above the permissible exposure 
limit (AISI brief, p. 05). Consequently, 
to avoid any possible underestimation 
of compliance costs and indicate the 
upper bound of such costs, it has been 
assumed that all exposed workers will 
be exposed above the PEL at the time 
of initial measurement. Using these es
timates of exposure, estimated compli
ance costs are $5.6 million for first 
year operating costs. OSHA has as
sumed that, after the installation of 
engineering controls, all exposures will 
be between the action level and the 
permissible exposure level. Since a sig
nificant number of light oil plants are 
old, controls may not result in reduc
tion of exposure to below the action 
level. AISI expressed the view that en
gineering controls for older plants 
might not be feasible (P.I. statement 
p. 19); however, it' appears that this 
concern was for economic rather than 
technological reasons. Thus, recurring 
annual operating costs are estimated 
at $887>000 for training, labels and re
cordkeeping. Capital costs are estimat
ed at $19 million for investment in'En
gineering controls.

P etrochemical Industry

The petrochemical industry includes 
firms producing a large variety of 
products from petroleum feedstocks. 
Six petrochemicals, accounting for 
about 90% of domestic consumption 
(ADL, Ex. 5B, B-96) were analyzed 
separately by ADL (Ex. 5A, 6-18ff) but 
since the exposure patterns of each 
are similar and the ecomonic impacts 
affect many of the same or competing 
markets, the costs of petrochemicals 
have been aggregated by OSHA. The 
industry sectors included are chloro
benzene, cumene/phenol, cyclohex
ane, dodecylbenzene, ethylbenzene/ 
styrene, maleic anhydride, nitroben
zene. This follows the analysis pro
vided by ADL and the cost estimates 
shown are based on ADL’s data. Indus
try participants did not challenge 
these costs.

There are 92 facilities covered by 
this standard, with 2,760 exposed 
workers. (ADL, Ex. 5A, p. 4-4) On the 
basis of the limited data available on 
exposure levels (Vol. 1, pp. 4-7; Table 
4-8, pp. 4-12 ff), it was assumed that 
40 percent of the exposed workforce is 
exposed to benzene levels below the
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action level, 40 percent between the 
action level and the permissible expo
sure limit, and 20 percent above the 
permissible exposure limit. On this 
basis, first year operating costs will be 
approximately $1 million. Capital in
vestment for engineering controls will 
be approximately $20.9. Recurring 
costs will be approximately $118,000. 
Recurring costs include training, 
labels, and recordkeeping since it as
sumed that engineering controls will 
reduce exposures below the action 
level.

B ulk Terminals

Storage and discharge of gasoline, 
and other petroleum products at bulk 
terminals is included within the ben
zene standard.

It is estimated that there are 1,992 
terminal facilities with 52,345 exposed 
workers. Testimony by industry wit
nesses indicated that by and large, no 
terminal employees were exposed to 
benzene levels in excess of 1 ppm (Tr. 
1469-70, 1472-73; Ex. 115A.10, pp. 17- 
19). Using these indicators of possible 
exposure distributions, OSHA has esti
mated compliance costs for terminals 
on the basis of 5,000 workers exposed 
to benzene between the action level 
and the permissibleexposure limit, ex
posure with all other workers below 
the action level. On this basis, first 
year operating costs would be approxi
mately $5 million and recurring 
annual costs would be approximately 
$2 million.

It is estimated that there are 21,106 
bulk plants employing 23,471 drivers 
who are potentially exposed to ben
zene at terminals (ADL, Ex. 5a). Again 
using the limited data supplied by 
API, it was estimated that as many as 
2,300 of these workers would be ex
posed at levels above the action level 
but below the permissible exposure 
limit. Conversion to bottom loading on 
all trucks was projected to reduce all 
exposures to below the action level. 
On this basis, first year costs were esti
mated at approximately $17.9 million, 
recurring annual costs at $3 million, 
and capital investment at $51.5 million

Oil and Gas Production

There are approximately 700,000 oil 
and gas wells in the U.S. and, since 
any crude oil or natural gas may be ex
pected to contain benzene, all of these 
are covered by the standard. API indi
cated that the number of exposed 
workers is 74,000 and that exposure 
levels are below the action level (Ex. 
115A, 4, Ex. 116). As noted in the sec
tion on technological feasibility, work
ers are normally exposed only inter
mittently and occasionally, and emis
sions are limited to points where leaks 
or spills occur (Galloway, API, Ex. 
p. 116, pp. 4-5). Proper work practices 
and good maintenance can minimize
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these exposures. It may reasonably be 
inferred, therefore, that all workers 
are exposed to benzene levels below 
the action level. Compliance costs, es
timated on the basis of the reasoning 
used above, are approximately $39.6 
million for first year operations and 
$2.6 million for recurring annual oper
ations.

In determining these compliance 
costs, OSHA has assumed 10 wells per 
facility in contrast to API’s reference 
to each well as a separate facility. It is 
probable that even this computation 
overestimates first year and recurring 
annual operating costs, since the cost
ing formula for initial measurments 
allocates substantial charges on a per 
facility basis, amounting for example 
to approximately 90 percent of first 
year costs. The estimated first year 
costs would be reduced by the amount 
appropriate for measurements already 
performed pursuant to the benzene 
guidelines or the ETS. Monitoring 
costs would further be reduced where 
exposures at one workplace are repre
sentative of exposures at another.

T ransportation

Companies engaged in the transpor
tation of benzene and benzene con
taminated products are covered by the 
benzene standard. OSHA’s costs analy
sis, therefore, covers the transporta
tion by pipeline, marine tanker, barge, 
tank car and tank truck of benzene 
and benzene products.

The cost analysis for pipelines is 
based on approximately 3,000 facili
ties. This figure was furnished by an 
API witness (Scarborough) who testi
fied that there were 3,000 pipeline fa
cilities employing 12,000 exposed 
workers. A witness for Williams Pipe 
Line Company estimated that there 
are 17,000 exposed pipeline workers 
(Bailey). The Williams figures, howev
er, may represent total employment, 
including administrative and clerical 
workers. OSHA has utilized the figure 
of 3,000 facilities in combination with 
the two estimates of exposed workers 
to yield a range of estimated compli
ance costs. On this basis first year op
erating costs are estimated to be ap
proximately $2.7 million and recurring 
annual costs for personal protective 
equipment, training and recordkeeping 
approximately $800,000. Since the 
standard does not require labelling of 
pipelines, no labelling cost is included. 
Neither have! engineering controls 
been assessed since industry measure
ments indicate that all workers will be 
below the action levels (Bailey).

The number of affected tank car fa
cilities (loading and unloading) was es
timated by ADL to be approximately 
100, with an average of one exposed 
worker per facility. (Table 5-1) The 
exposures of these workers will be de
pendent on the quantity of the various 
benzene-containing products shipped
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through the facility, the methods of 
loading and unloading cars, and the ef
fectiveness of efforts to avoid leaks 
and spills. Conditions are somewhat 
similar to other facilities at which ben
zene and benzene-containing liquids 
are stored and transferred. Following 
the sampling protocol used through
out this analysis, costs were assigned 
on the basis that 20 percent of the ex
posures are above the permissible ex
posure limit, 40 percent between the 
permissible exposure limit and the 
action level, and 40 percent below the 
action level. It should be noted that, 
since it was estimated that only one 
worker per facility would be exposed, 
monitoring cost were estimated on the 
basis of 100 employees monitored. En
gineering controls are to be installed 
at these facilities that will effectively 
control benzene emissions, bringing 
the exposure levels of all exposed 
workers below the action level. On the 
basis of this reasoning, it was estimat
ed that compliance costs will be ap
proximately $215,000 for first year op
erations, $16,000 for recurring annual 
costs, and $200,000 for capital invest
ment.

Analysis of tank truck facilities 
shows a pattern very similar to that 
for tank cars. The rationale just de
scribed yield the following estimates: 
200 affected facilities, 200 exposed 
workers, first year operating costs ap
proximately $428,000, recurring 
annual costs approximately $37,000 
and capital investment $100,000.

Barges are used for the transporta
tion of benzene from refineries to 
points of utilization. Barges also trans
port various refined petroleum prod
ucts primarily for discharge at bulk 
terminals. It is estimated that there 
are 480 employees and 240 barge facili
ties involved in the transportation of 
benzene. The record indicates that em
ployee exposure during loading and 
unloading exceeds the permissible ex
posure limit (Ex. 5A, 4-24). For cost 
calculation purposes, OSHA has esti
mated that 20% of the employees are 
above the permissible exposure limit, 
forty percent are between the action 
level and the permissible exposure 
limit, and forty percent are below the 
action level. On this basis first year 
operating costs are calculated at 
$526,000, recurring annual costs are 
calculated at $95,000 and capital in
vestment is estimated to be $420,000.

Barges and marine tankers are also 
used for the transportation of gaso
line. The distribution of these expo
sures, however, appear to resemble 
those encountered during gasoline 
production and distribution. In that 
case, the average cost of compliance 
per employee in his transportation, 
loading and unloading operations 
would range from $100 to $750 per em
ployee.

Laboratories

Benzene exposures occur in chemical 
laboratories where benzene and other 
petroleum-based solvents are used. 
Where careful laboratory procedures 
are followed, such as the use of prop
erly functioning hoods and appropri
ate work practices, exposures should 
be very low. In order to estimate the 
range of possible costs, OSHA calcu
lated the cost on the basis of two sce
narios, One scenario assumes that 10 
percent of the exposed workers are ini
tially exposed above the action level 
but below the permissible exposure 
level. The second scenario assumes 5 
percent of the exposed workers are ini
tially exposed above the permissible 
exposure level, 10 percent are exposed 
between the action level and the per
missible exposure level, and all others 
are below the action level. On this 
basis, first year operating costs range 
from approximately $4.5 million to 
$10.9 million. Recurring annual costs 
would be approximately $2.4 million, if 
all workers exposures drop below the 
action level after the first year, which 
is expected as a result of appropriate 
controls and work practices.

R ubber Products

The ADL study examined the poten
tial for benzene exposure in plants 
manufacturing rubber tires and other 
products, such as belts, hoses, fittings, 
and coated fabrics. ADL identified 206 
affected tire producing facilities em
ploying 11,40(K exposed workers. The 
study cited data indicating that expo
sure levels were generally in the range 
of 1-3 ppm and may be considerably 
higher (ADL, Ex. 5A, pp. 14-19; Tr. 4- 
20). Similar testimony was provided by 
Drs. Tyroler and Harris of the Univer
sity of North Carolina based on their 
studies of benzene exposure in the 
rubber industry. (Tr. 3083-3095) Both 
studies indicated that control of expo
sure could be achieved, reducing expo
sure levels to below the action level, by 
substitution of materials and enforce
ment of appropriate work practices, 
and that engineering controls would 
not be required. (Tyroler, Tr. 3086) 
Compliance costs were estimated, 
therefore, on the basis of all exposed 
workers being exposed initially above 
the permissible exposure limit, and ex
posures reduced to below the action 
level after controls have been institut-
ed in tire manufacturing plants.

First year operating costs were esti
mated to be approximately $15.8 mil
lion and recurring annual costs ap-
proximately $407,000. .

The analysis of firms producing 
other rubber products was based on 
the same considerations of workers ex
posed and compliance activities, ro 
these firms first year operating cos 
were calculated at approximately 
million, and recurring annual costs 
approximately $484,000 based on l 
facilities with 13,050 exposed worKers.
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Other Industries

There are a number of other indus
tries in which benzene exposures will 
occur due to the use of solvents, con
taining benzene in the processes or 
products involved. OSHA has estimat
ed the approximate level of anticipat
ed compliance costs for 16 industries 
thought to be representative of the 
range of cost impact involved: Adhe
sives manufacture and application, 
paint manufacture and application, 
paint stripper manufacture and appli
cation, printing ink manufacture, and 
gravure printing, metal can produc
tion, manufacture of photographic 
equipment and supplies, production of 
motors and generators, commercial 
printing manufacture of folding paper- 
board boxes, paper mills, and manu
facture of wood household furniture. 
Firms in these industries are relatively 
small, use similar materials, will have 
generally low exposure levels, and can 
effect control of all worker exposures 
to below the action level by substitu
tion of materials and enforcement of 
good work practices. It is OSHA’s 
judgment that most of the employees 
in these industries are exposed to ben
zene levels below the action level. 
However, some data in the record on 
employee exposures related to the use 
of these solvents indicate that some 
workers in particular industries may 
be exposed at higher levels. OSHA 
feels that the probable range of costs 
can be indicated by calculating the 
costs under two hypothetical exposure 
patterns: (1) If 10 percent of the ex
posed workers are exposed above the 
action level, but below the permissible 
exposure limit, and all other employ
ees are exposed below the action level; 
and, (2) if 5 percent of the workers are 
exposed above the permissible expo
sure limit, 10 percent between the 
action level and the permissible expo
sure limit, and all others below the 
action level. Costs calculated in this 
way indicate that, in these industries, 
the first year operating costs will lie in 
the range of $2,000 to $3,270 per facili
ty, or $240 to $390 per exposed worker.

OSHA is aware that there are other 
Industries where employee exposure to 
benzene may occur. However, al
though an opportunity to present data 
and views as to the application of the 
Benzene standard to all industry, sec
tors was afforded, no submissions were 
made on behalf of these industries. In
n a ix  * e n c e  ° *  e x P ° s u r e  and cost data, 
jJoHA has been unable to calculate 
rvaif a J.those industries. In summary, 

if11118 economic impact
h ittle “nal benzene standard will not 

85 to threaten the financial 
euare of the affected firms or the 

general economy.

the proposed standard, OSHA evaluat
ed the economic impact of the pro
posed standard on affected industries 
and the general economy utilizing the 
criteria of Executive Order 11821 (39 
FR 41501) as amended by Executive 
Order 11949 (42 FR 1017), and related 
implementing instructions particularly 
Secretary’s Order 15-75 (40 FR 54484). 
The evaluation of such impact was 
made a part of the economic analysis 
of ADL. The methods of evaluating 
these impacts and the conclusions 
reached were extensively discussed 
during the benzene hearing.

The portion of the ADL study was 
designed to show the economic effects 
of compliance with the proposed final 
benzene standard upon affected indus
tries. OSHA believes that this analy
sis, as modified to reflect the changes 
made in specific provisions in drafting 
the final standard, adequately defines 
the economic impact of the final stan
dard.

ADL’s analysis was, as discussed fur
ther below, challenged by witnesses 
for AISI and API on the ground that 
it was not sufficiently rigorous. Nei
ther AISI nor API questioning of the 

* ADL costing methodology indicated 
serious disagreement with the data 
used. Nor did these witnesses offer any 
evidence tending to disapprove the 
conclusions reached by ADL, or sug
gest specific analytical procedures 
which, if followed, would clearly im
prove the study and increase the accu
racy o f the findings. After careful con
sideration of each of the questions 
raised by these and other witnesses, 
OSHA has made minor modifications 
in some elements of the cost analysis, 
and has concluded that the evidence 
indicates that the economic impact of 
the final standard may be more wide
spread than that shown in the ADL 
study but less severe for the industries 
analyzed by ADL.
Impact on Energy, Critical Materi

als, and Other Macroeconomic Var
iables

The ADL analysis indicated that 
there would be no significant change 
in either the supply or demand sides 
of the markets for energy or critical 
materials.

Two economists testifying for API 
argued that these were important 
areas of potential impact improperly 
ignored by ADL. Scarbrough, p. 4-5 
and Henderson, p. 6-7). Under ques
tioning at the hearings, however, nei
ther witness offered any data indicat
ing that these effects would be signifi
cant or put forth any reasons to sug
gest that they would be. (Tr. 2225-/ 
2226, Scarbrough, and Tr. 2212-2214, 
Henderson.)

Other Economic Impacts

atÎÜ a<̂<4̂ ôn to assessing the compli
ce cost and economic feasibility of

Impacts on Prices

The compliance costs identified in 
the cost analysis provided the basis for

estimating the impact on prices, 
output and labor productivity. The in
direct costs resulting from increases in 
the prices of benzene and products 
made from it were identified and in
cluded in the estimation of impacts on 
producers and consumers. Capital 
costs were amortized over 7 years at 10 
percent to reflect a normal return on 
investment. ADL assumed that the 
price would increase in the long run by 
the amount of any increase in long 
run average cost, including the normal 
return to investment. This provides a 
reasonable approximation of maxi
mum potential price impact, and 
OSHA considers it to be acceptable 
where exact costs cannot be known 
and precise measurement of price 
changes is not feasible.

Impact op Prices on Output and 
Market Structure

Economic impact was judged on the 
basis of expected overall influence of 
price increases, product substitution, 
price elasticity of demand, market 
growth, volume of imports and ex
ports, market concentration, and com
pliance cost differentials.

ADL reasoned that buyers of ben
zene will continue to purchase the 
same quantities after a small price in
crease, provided there are no economi
cal substitutes for benzene and pro
vided that they can pass the added 
cost along in the price of their prod
ucts. If users of the end products 
reduce their purchases in response to 
the cost pass-through, then the indus
trial purchasers will change the mix of 
products they manufacture and buy 
less benzene. The elasticity of consum
er demand in turn depends on whether 
consumers can substitute other goods 
of the same type for those whose 
prices increase as a result of the cost 
pass-through, and whether consumers 
reallocate their incomes to buy other 
kinds of goods and services while 
buying less of the ones whose prices 
increased.

The magnitude of the expected costs 
is such that the percentage change in 
consumer product prices would be very 
small. No income effect (reallocation 
of income) of any significance would 
be expected. Therefore, elasticity 
would reflect almost entirely the avail
ability of substitutes, as ADL indicat
ed, although this conclusion would be 
questionable if a large price change 
was anticipated. ADL’s product-by
product discussion of the availability 
of substitutes for benzene and for the 
petrochemical products made from 
benzene showed clearly that in all 
major product lines substitutes were 
judged to be technically inferior and 
more costly, at best, and unavailable 
with present technology in may in
stances. (ADL, Ex. 5A, pp. 6-18 to 6- 
22.) Consumer substitution was also 
judged to be sharply limited on the
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basis of the quality and cost of avail
able substitutes. OSHA believes that 
the reasoning followed by ADL in this 
qualitative analysis is reasonable.

Using an estimate of relatively in
elastic demand for benzene (elasticity 
= — 0.5) (ADL pp. 6-11) and an esti
mated price increase of approximately 
1 percent, ADL estimated that demand 
for benzene would fall by approxi
mately 0.2 percent (16 million pounds) 
in the short run and by approximately
0.5 percent (54 million pounds) in the 
long run for refineries and steel com
panies producing benzene. Since the 
demand for benzene is growing moder
ately, these decreases would represent 
a slight decrease in the amount of 
growth, rather than an absolute de
cline from current levels of produc
tion. Foreign trade accounts for only 5 
percent of U.S. supply and is not ex
pected to be a significant factor affect
ing domestic producers, considering 
the small projected change in price.

The price of benzene is determined 
by petroleum refiners, who supply 95 
percent of the market. Since coke oven 
producers will incur higher compliance 
costs than the benzene producing re
fineries, they will be able to recover 
only part of their costs through price 
increases and will be adversely affect
ed by the standard. It appears prob
able that some producers of benzene 
from coking operations will choose to 
sell their light oil to other firms 
rather than continuing to produce 
benzene (AISI). Similarly, some refin
eries now producing benzene may elect 
to change their product mix to elimi
nate benzene production. These deci
sions will be made by benzene produc
ers on the basis of many factors affect
ing the profitability of benzene pro
duction and not on the basis of the 
impact of this standard alone.

No data were submitted in the hear
ings that provided a basis for estimat
ing the number of firms that may 
eliminate benzene production. It was 
not contended, however, that any pro
ducing firm will be forced to close or 
be forced into an unprofitable position 
as a result of the compliance costs as
sociated with this standard.

Impact of Price on Employment and 
Productivity

Since ADL projected no absolute de
crease in total production of benzene, 
it did not project employment losses 
for benzene producers. API witnesses 
questioned this on the basis of their 
challenge of the analysis of demand 
elasticity, price change, and reduction 
of demand. (Scarbrough, pp. 24-25; 
Henderson) OSHA reasons, however, 
that if these elements of the analysis 
are acceptable, the conclusion that 
production employment will not de
cline is valid, although some realloca
tion due to structural changes in the 
industries may occur.

RULES ̂ AND REGULATIONS 
/

API also argued that increased labor 
cost resulting from compliance pro
grams could lead to some substitution 
of capital for labor. (Henderson, p. 10) 
In its testimony, ADL pointed out that 
the productivity of both labor and cap
ital would decline in the same order of 
magnitude and that this would indi
cate that substitution would not occur. 
(TR p. 584) ADL also submitted that 
the industry sectors in question are 
quite capital intensive and that for 
this reason, “it is not anticipated that 
the proposed regulation would have 
any observed effect upon the utiliza
tion rate for labor in these industries.” 
(ADL post hearing. Ex. 15N)

OSHA recognizes that some decline 
in overall labor productivity may 
result from adding compliance person
nel such as technicians and hygienists 
to the work force of benzene produc
ers, although the direct productivity 
of production workers is not affected. 
This decline was estimated by ADL to 
be approximately 1.4 percent for coke 
producers and 0.6 percent for refiner
ies (ADL, Ex. 5A, Table 6.5, p. 6-16).

B enefits

The legislative history and language 
of the Occupational Safety and Health 
Act, as distinguished from some other 
environmental and safety legislation, 
clearly indicate that Congress has al
ready arrived at a judgment concern
ing the balancing of cost and benefit, 
with the result that worker safety and 
health are to be heavily favored over 
the economic burdens of compliance. 
Specifically, Section 6(b)(5) of the Act 
provides that
the Secretary, in promulgating standards 
dealing with toxic materials or harmful 
physical agents under this subsection, shall 
set the standard which most adequately as
sures, to the extent feasible, on the basis of 
the best available evidence, that no employ
ee will suffer material impairment of health 
or functional capacity even if such employ
ee has regular exposure to the hazard dealt 
with by such standard for the period of his 
working life. Development of standards 
under this subsection shall be based upon 
research, demonstrations, experiments and 
such other information as may be appropri
ate. In addition to the attainment of the 
highest degree of health and safety protec
tion for the employee, other considerations 
shall be the latest available scientific data 
in the field, the feasibility of the standards, 
and experience gained under this and other 
health and safety laws.

Thus, while feasibility is an appro
priate consideration, the Secretary is 
directed to set standards which attain 
the “highest degree of health and
safety protection for the employee * ♦ * ”

This does not mean, however, that a 
systematic evaluation of costs and 
benefits is not to be encouraged within 
the limits of the estimation tech
niques. In considering the issue of fea
sibility in this rulemaking, as in

others, OSHA has carefully evaluated 
the cost of compliance which may be 
incurred by the directly affected em
ployers and their ability to comply. 
Additionally, OSHA believes that a 
standard for a substance which has 
been found to pose a cancer risk to 
workers, in this case benzene, must 
assure maximum benefit (i.e., preven
tion of serious illness or death), con
strained only by the limits of feasibil
ity.

There is general agreement that 
benzene exposure cases leukemia as 
well as other fatal diseases of the 
bloodforming organs. In spite of the 
certainty of this conclusion, there does 
not exist an adequate scientific basis 
for establishing the quantitative dose 
response relationship between expo
sure to benzene and the induction of 
leukemia, and other blood diseases. 
The uncertainty in both the actual 
magnitude of expected deaths and in 
the theory of extrapolation from ex
isting data to the OSHA exposure 
levels places the estimation of benefits 
on “the frontiers of scientific knowl
edge.” While the actual estimation of 
the number of cancers to be prevented 
is highly uncertain, the evidence indi
cates that the number may be appre
ciable. There is general agreement 
that even in the absence of the ability 
to establish a “threshold” or “safe” 
level for benzene and other carcino
gens, a dose response relationship is 
likely to exist; that is, exposure to 
higher doses carries with it a higher 
risk of cancer, and conversely, expo
sure to lower levels is accompanied by 
a reduced risk, even though a precise 
quantitative relationship cannot be es
tablished. In light of the uncertainties 
in this area of scientific knowledge, 
OSHA believes that it is required by 
prudence and by the statutory man
date to adopt a highly protective pos
ture in considering the evidence for 
health benefits.

Various witnesses argue that cost 
benefit or cost effectiveness should be 
the primary criterion for regulatory 
decision. OSHA was criticized by in
dustry participants for failure to con
sider what benefits would be derived 
from reducing the current permissible 
exposure level for benzene (API brief, 
page 92, 96; AISI brief, page 89, 97). 
The Council on Wage and Price Stabil
ity (CWPS) also suggested that OSHA 
estimate the incremental reduction in 
health risks which are associated with 
the reduction in employee exposure to 
benzene (Bosworth letter, 9/12/77, to 
Bingham). ,

Both CWPS and industry suggested 
ways in which this could be achieved. 
CWPS suggested that OSHA apply 
the expected lifetime incidence rates 
of leukemia and the increased inci
dence rates revealed by the scientific 
studies to the benzene exposed popula
tion to derive the number of expected
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excess cases attributable to that expo
sure. An MCA witness, Dr. Wilson, as
sumed a dose response relationship 
and calculated that at the current ex
posure levels only one leukemia and 
one other cancer would be observed 
among the benzene exposed workers 
covered by the proposal every 6 years 
(Ex. 149-B). This witness further testi
fied that the proposed standard would 
cost $300 million for every hypotheti
cal life saved (Tr 2750) and concluded 
as a result that the risk from benzene 
related deaths is comparable to many 
other socially acceptable risks.

An API witness contended that ra
tional allocation of OSHA’s resources 
required policies that utilize cost effec
tiveness as the primary basis for regu
latory decisions. He further argued 
that OSHA should make an assess
ment of what risks exist from expo
sure to benzene at 1-10 ppm., which 
should then be compared with esti
mates of risks posed by other health 
hazards such as from cotton dust (Tr. 
2157) as well as with the risk associat
ed with other activities of society 
which he termed generally acceptable 
risks in order to determine whether 
the cost of the benzene standard is 
warranted.

In the face of the record evidence of 
numerous actual deaths attributable 
to benzene-induced leukemia and 
other fatal blood diseases, OSHA is 
unwilling to rely on the hypothesis 
that at most two cancers every six 
years would be prevented by the pro
posed standard. By way of example, 
the Infante study disclosed seven 
excess leukemia deaths in a popula
tion of about 600 people over a 25-year 
period. While the Infante study in
volved higher exposures than those 
currently encountered, the incidence 
rates found by Infante, together with 
ihe numerous other cases reported in 

literature of benzene leukemia and 
other fatal blood diseases, make it dif
ficult for OSHA to rely on the Wilson 
hypothesis to assure the statutorily 
mandated protection of employees. In 
miy event, due to the fact that there is 
no safe level of exposure to benzene 
mid that it is impossible to precisely 
Quantify the anticipated benefits, 
OSHA must select the level of expo
sure which is most protective of ex
posed employees.

We recognize that in view of the la- 
W-ncy period usually associated with 
ne induction of cancer, significant red
uctions in mortality may not be seen 
r many years. However, unless expo- 

reduced now, OSHA believes 
jnat the mortality rate will not decline 

.®mpl°yees exposed to benzene will 
nnii su^ er excess mortality. Fi-

2  should be noted that this 
b̂ dard for employee exposure to 
a ,9anno  ̂be simply described as 
frnt« ia 10n in Permissible exposure 

m ppm. to 1 ppm. as a daily aver-
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age. The previous standard for worker 
exposure to benzene permitted daily 
exposures as high as 50 ppm. for a 
period up to 10 minutes and repeated 
exposures of 25 ppm., levels which are 
known to produce serious hazards of 
blood diseases.

In making judgments about specific 
hazards, OSHA is given discretion 
which is essentially legislative in 
nature. However, in setting an expo
sure limit for a substance like benzene, 
OSHA may not substitute cost benefit 
criteria for the legislatively deter
mined directive of protecting all ex
posed employees against material im
pairment of health or bodily function. 
Where the health effectiveness of the 
alternative approaches are extremely 
uncertain and likely to vary from situ
ation to situation, OSHA must adopt 
the compliance strategy which pro
vides the greatest certainty of worker 
protection even if that approach car
ries with it greater economic burdens 
for the affected employers. In the case 
of the benzene standard, the evidence 
in the record indicates that the costs 
of compliance are not overly burden
some to industry. Having determined 
that the benefits of the proposed stan
dard are likely to be appreciable, 
OSHA is not obligated to carry out 
further exercises toward more precise 
calculations of benefit which would 
not significantly clarify the ultimate 
decision. Previous attempts to quanti
fy benefits as an aid to decision 
making in setting health standards 
have not proved fruitful (41 PR 
46742).

Based upon the foregoing and the 
record as a whole, OSHA finds that 
compliance with the standard (even if 
the higher cost estimates suggested by 
some participants are used) is well 
within the financial capability of the 
covered industries. Moreover, al
though the benefits of the standard 
cannot rationally be quantified in dol
lars, OSHA has given careful consider
ation to the question of whether these 
substantial costs are justified in light 
of the hazards of exposure to benzene. 
OSHA concludes that these costs are 
necessary in order to effectuate the 
statutory purpose of the Act and to 
adequately protect employees from 
the hazards of exposure to benzene.
VI. S ummary Aim Explanation of the 

Standard

The following sections discuss the 
various issues raised during the ben
zene rulemaking proceedings, the indi
vidual requirements of the permanent 
benzene standard and the rationale 
and policy considerations underlying 
the provisions of the standard. In de
veloping these requirements, OSHA 
has considered all the evidence in the 
benzene record. After consideration of 
all of this evidence, OSHA has revised 
and clarified, as described in detail

5941

below, certain provisions of its pro
posed benzene standard.1

Scope and Application: paragraph 
(a) This standard applies to occupa
tional exposure to benzene in all work
places in all industries where benzene 
is produced, reacted, released, pack
aged, transported, handled or other
wise occupationally used, except for 
the agriculture industry. Thus, the 
standard applies to “general industry” 
as well as to the construction and 
maritime industries. By specific exclu
sion discussed in detail below, the 
standard does not apply to the sale, 
discharge, storage, transportation, dis
tribution or use as a fuel of gasoline 
and other fuels, subsequent to dis
charge from bulk terminals. The appli
cation of the standard is further limit
ed in that not all of the requirements 
of the standard will apply to every em
ployer regardless of the conditions in 
his workplace. The permanent stan
dard, unlike the emergency temporary 
standard and the proposed standard, 
incorporates an action level so that 
the specific provisions of the perma
nent standard that apply to any par
ticular workplace depend upon the 
extent of employee exposure to ben
zene. Additionally, only the labeling 
requirements of paragraph (k) (2), (3), 
(4), and (5) and the training require
ments of paragraph (j) apply to work
places where the only benzene is con
tained in sealed intact containers.

The scope of the final standard has 
been significantly changed from the 
scope of the proposal and the emer
gency temporary standard. OSHA was 
faced with several alternatives in de
ciding on the extent of coverage of the 
benzene permanent standard and in 
achieving its objective of maximizing 
the protection afforded employees oc
cupationally exposed to benzene while 
limiting the burden placed on their 
employers. Benzene, as pointed out 
earlier, is used in a vast number of op
erations in quantities varying from 
trace amounts in solvents to large 
amounts of pure benzene. Coverage of 
all workplaces where benzene is pre
sent would, of course, extend the pro
tection of the standard to the greatest 
number of employees. It would mean, 
however, that workplaces where ben
zene is present only in trace amounts 
and potential employee exposure is 
minimal would be subject to the same 
exposure monitoring and medical sur
veillance requirements as workplaces 
where the potential for high employee 
exposures exists. While this would sat
isfy that part of OSHA's objective of 
maximizing the protection afforded 
employees, it would fail to reasonably 
limit the burden placed on employers.

‘For the convenience of the public, OSHA 
has included, as part of the title of each sec
tion of the summary and explanation of the 
standard, the particular paragraph of the 
standard to which the discussion refers.
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P r o p o s e d  P e r c e n t a g e  E x c l u s io n

The proposal and the emergency 
temporary standard both would have 
exempted from coverage those oper
ations utilizing liquid mixtures con
taining 1 percent or less benzene by 
volume. The proposal would have 
limited this 1 percent exemption to 
the first year of the standard after 
which period only liquids containing
0.1 percent or less benzene by volume 
would be exempted. The proposed per
centage exemption was based on some 
indication that exposures resulting 
from the use of mixtures containing 
less than 1 percent benzene would gen
erally be less than 1 ppm (42 FR 
27453-4). It was also anticipated that 
the percentage exclusion would lead to 
a reduction of the benzene content in 
solvents or to substitution of other 
substances for benzene with the result 
that employee exposure to benzene 
would be reduced or eliminated. As a 
result of evidence developed during 
the benzene rulemaking, however, 
OSHA has determined that the per
cent exclusion cannot be supported on 
this basis. The benzene record indi
cates that there is no consistent pre
dictable relationship between the per
cent of benzene in a liquid mixture 
and the resultant airborne exposure to 
benzene (Tr. 3120). Studies conducted 
by the University of North Carolina 
demonstrated that exposure levels 
varied considerably during various 
work operations utilizing liquid mix
tures containing the same percent of. 
benzene (Tr. 3090-3091). Support for 
the conclusion that a less than one 
percent benzene solution can result in 
exposures above 1 ppm is found in tes
timony suggesting that other factors 
than the percent of benzene in the 
liquid may be determinative of expo
sure levels. Thus, NIOSH testified 
that employees working with No. 6 
fuel which contains only 0.1 percent 
benzene were exposed to levels as high 
as 60 ppm under certain conditions of 
confined space, poor ventilation or ele
vated temperatures (Tr. 754). The Uni
versity of North Carolina data also re
vealed that exposure levels in heavy 
duty tire spraying utilizing rubber sol
vents were 1.3 ppm when sprayed by 
the regular full time operator but 
reached 5.2 ppm and 7.3 ppm when 
sprayed by a substitute operator (Tr. 
3093). This suggests that work prac
tices are also determinative of expo
sure levels. To maximize protection of 
employees, it is necessary to reduce 
their exposure to benzene, to the 
lowest feasible limit. Since the per
centage of benzene in a liquid is not in 
itself necessarily controlling of the 
employee’s exposure level, the pro
posed percentage exemption, would 
not achieve this objective. According
ly, the final standard does not contain 
a percentage exemption and thus ap
plies to all liquid mixtures containing

benzene regardless of the percent of 
benzene.

It is OSHA’s view that the absence 
of a percentage exemption does mot 
eliminate all incentive to reduce the 
amount of benzene in liquid mixtures. 
Where another substance is totally 
substituted for benzene, this standard 
will obviously not apply. Additionally, 
it should be noted that the inclusion 
of an action level will effectively limit 
the burden of this standard where em
ployee exposure is found to be low be
cause of its limited presence in a mix
ture.

B e n z e n e  S u b s t it u t e s

In lieu of the percentage exception, 
OSHA considered the option of 
exempting from the standard certain 
benzene substitutes, such as toluene 
apd xylene (although they may con
tain small amounts of benzene). An ex
emption of this type would encourage 
employers to discontinue the use of 
benzene and utilize a substitute in 
order to avoid the requirements im
posed by the benzene standard. These 
substances themselves, however, do 
contain varying amounts of benzene 
and, as stated above, there is no evi
dence of a consistent direct predict
able correlation between the amount 
of benzene and exposure levels. Thus, 
it was concluded that toluene and 
xylene, to the extent they contain 
benzene and result in benzene expo
sure, would be covered by the stan
dard.

A c t io n  L e v el

OSHA recognizes that the lack of a 
percentage exemption substantially 
expands the coverage of the benzene 
standard to operations which may oth
erwise have been exempt. In many of 
these operations, exposure levels 
below the permissible exposure limit 
have already been achieved. To mini
mize the impact of the standard on 
those employers who have attained 
these low exposure levels, the final 
standard provides for an action level. 
This action level is a benzene exposure 
equal to one-half of the permissible 
exposure limit above which certain 
precautionary measures, such as peri
odic monitoring and medical surveil
lance programs must be conducted and 
below which only a very limited 
number of the standard’s require
ments will apply. Thus employees who 
have an initial exposure measurement 
below the 0.5 ppm TWA action level 
will not have to be monitored periodi
cally. If the initial monitoring expo
sure measurement is below the action 
level, no further monitoring is neces
sary until such time as a redetermina
tion may be required as a result of a 
process, control or personnel change. 
Furthermore, medical surveillance of 
individual employees whose initial ex
posure measurements are below the

action level would not be required. Nor 
would regulated areas need to be es
tablished or engineering or work prac
tices instituted or respirators provided. 
All other provisions of the standard, 
however, would apply and the employ
er would need to train his employees 
in the hazards of benzene exposure, to 
properly label his products and to 
maintain the record of the initial ex
posure measurement and, if any, the 
record of the redetermination mea
surement.

The adoption of an action level had 
been recommended by several partici
pants to the rulemaking. NIOSH, rec
ommended that an action level for pe
riodic monitoring and routine periodic 
medical exams be incorporated for the 
purpose of assuring that no employee 
is exposed above the permissible expo
sure limit (Tr. 749-750). Industry par
ticipants advocated a level which 
would trigger the periodic monitoring 
of employee exposure (Com. 24; Com. 
72; P.C. 36 AISI brief p. 74, FT. no. 
168). A need for an action level is also 
suggested by the record evidence that 
some minimal exposure to benzene 
occurs naturally from animal and 
plant matter (Tr. 749-750; 759-760). 
Naturally occurring benzene concen
trations, it appears, may range from
0.02 to 15 parts per billion (Ex. 117, p. 
1)4 Additionally, it was suggested by 
certain employers that their oper
ations be exempted from the require
ments of the standard because those 
.operations involve only intermittent 
and low level exposures to benzene. 
The use of the action level concept 
should accommodate these concerns in 
all cases where exposures are indeed 
extremely low since it substantially re
duces the monitoring of employees 
who are below the action level and re
moves for these employees the re
quirement for medical surveillance. At 
the same time, employees with signifi
cant overexposure are afforded the 
full protection of the standard.

In developing this regulatory ap
proach to occupational exposure from 
benzene, OSHA considered the request 
of those participants to the rulemak
ing who pressed for exemption from 
the benzene standard of their particu
lar operations.

B u l k  T e r m in a l s

The final standards apply to bulk 
terminal operators but exclude expo
sure from gasoline, motor fuels mg 
other fuels subsequent to the dis
charge from the bulk terminal.

During the rulemaking, bulk ten1“" 
nal employers requested that their 
gasoline operations be exempted from 
the benzene standard. Bulk termma 
are the primary distribution faciliue 
in the gasoline marketing networK. 
bulk terminal is the first d istr ib u ti 
point of gasoline after the gasolin 
processed by the refinery. G asou n
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products are transferred from refinery 
storage to the terminal by pipeline, 
tanker or barge (Comeaux statement, 
p, if; A.D. Little, vol. II, D-35) and 
placed in larger storage tanks (Tr. 
2353) at the terminal. Further distri
bution from the terminal is most com
monly by tank trucks (Comeaux state
ment p. 11). The gasoline is pumped 
from the terminal storage tanks into 
the trueks and distributed directly to 
consumers, to retail outlets, i.e. retail 
service stations, or to other secondary 
distribution points. Thèse secondary 
distribution points are smaller termi
nals (Tr. 476) referred to as bulk 
plants, which also distribute the gaso
line by truck to ultimate consumers, 
such as farmers and small businesses, 
or to retail outlets. Final distribution 
of gasoline to retail service stations 
and to ultimate consumers is, there
fore, by truck and either from a bulk 
terminal or a bulk plant (Comeaux 
statement, p. 11). Gasoline emissions 
occur at the storage tanks, at the tank 
trucks, and from leaks and spills, with 
the major emissions occurring when 
tank trucks are being loaded with the 
gasoline. The majority of terminal 
storage tanks are equipped with float
ing roofs which are effective in reduc
ing storage emissions. Some tank 
trucks have bottom loading which re
duces emissions during loading (Tr.
1294).

Participants in the benzene rulemak
ing argue that the exclusion of gaso
line storage and distribution activities 
subsequent to discharge from the ter
minals results in an artificial distinc
tion between bulk plants, which are 
not covered by the standard, and bulk 
terminals which are covered. (API P.C. 
33, pp. 138-140; Comeaux, p. 12 Sexton
P. 22). In support of this contention, 
industry furnished evidence that expo
sures at bulk plants were sim ilar to ex
posures at bulk terminals (Ex. 115A- 
10; Sexton, p. 18; L.C. 4) and that bulk 
Plants handle the same products, uti
lize similar handling procedures and 
use basically the same equipment as 
bulk terminals. From the technologi
cal standpoint, it also appears that 
several of the same types of vapor re
covery systems can be utilized by both 
the bulk plants and the bulk terminals 
tTr. 236). The major difference be- 
ween bulk terminals and bulk plants, 
it was said^ is a difference in the 
number of gallons of gasoline distrib
uted (Sexton; Durham L.C. 4).

Although this description of bulk 
terminals and b u lk  plants suggests 

j “hat. there may exist some basis for 
I “ eating bulk plants in a like manner 
to terminals, it does not necessarily 
loilow th at bulk terminals should be 
«elu d ed  from the standard. The ques- 

of what regulatory action should 
ue taken with regard to bulk plants 
"«»by specific notice issued prior to  
ine benzene hearing (42 FR 32363),

not an issue at the benzene hearing. 
This exclusion of post terminal gaso
line marketing activities from the ben
zene rulemaking was not based on the 
absence of any hazard. Rather, as 
stated in its F edera l  R e g is t e r  notice, 
OSHA concluded that regulatory ef
forts to  reduce workers’ exposure to  
benzene released during the transpor
tation, storage, distribution and sale of 
gasoline subsequent to discharge from 
bulk terminals should await the con
clusion of the deliberations of the 
inter-agency ( OSHA-EPA-NIOSH )
task force which was actively consider
ing those activities. (As pointed out in 
the preamble to the proposed benzene 
standard (42 FR 27453) certain phases 
of the downstream gasoline activities 
which have been exempted from the 
standard, involve additional hazards 
which may necessitate different pro
tective requirements and the develop
ment of appropriate equipment con
trol devices, and require that these 
downstream operations be handled in 
an integrated manner.) In the same 
notice excluding bulk plants as an 
issue at the benzene hearing, OSHA 
solicited data and comments regarding 
those distribution activities “in order 
to  assist in the subsequent develop
ment of a proposal for this industrial 
segment.” Therefore, OSHA has pres
ently under consideration the question 
of what types of regulatory action to 
propose for the protection of bulk 
plant employees exposed to benzene. 
Pending this regulatory action, bulk 
plants and other post terminal oper
ations will continue to be subject to 
the requirements of 29 CFR 1910.1000 
and to meet the exposure lim its of 
Table Z-2 of that section.

The exclusion of bulk plants from 
the notice of the benzene rulemaking 
precludes regulation of those facilities 
in this final benzene standard. Exemp
tion of the bulk terminals which were 
covered by the notice of rulemaking, 
however, would remove from the pro
tection of this standard those employ
ees who are involved in terminal ac
tivities. Data from eleven companies 
indicate that they operate 892 bulk 
terminals employing 9,900 employees 
(Comeaux, p. 12). One company alone 
estimated that over four thousand of 
its employees were exposed to benzene 
in its gasoline marketing operations 
covered by the standard (Sexton p. 20- 
1). This same company indicated that 
most of its 924 commissioned agents 
and 1,014 jobbers handling its prod
ucts alone would have employees ex
posed to benzene emissions during ter
minal activities. It is OSHA’s view that 
benzene’s carcinogenicity requires ex
tending the protection of the standard 
to the greatest number of employees. 
Accordingly, OSHA deems it necessary 
to apply this benzene standard to gas
oline storage and distribution oper
ations at bulk terminals.

It is OSHA’s view that application of 
the benzene standard to bulk terminal 
activities will not impose a great 
burden on bulk terminal employers. 
The record evidence indicates that the 
exposures at storage tanks and loading 
docks at the terminals, of at least 
some employers range between 0.2 and 
.41 ppm on an 8-hour TWA (Sexton 
Ex. 115-A. 10). These ranges are based 
on measurements taken during the 
loading of trucks with and without 
bottom loading equipment. Where em
ployee exposure to benzene is below 
the action level, as in the case of the 
range of measurements cited above, 
the standard imposes a minimum 
burden upon the employer.

N o n -G a s o l in e  P e t r o l e u m  P r o d u c ts  
a nd  A c t iv it ie s

Industry participants further argued 
that exemption of downstream gaso
line marketing operations discrimi
nates against the non-gasoline phases 
of the petroleum industry, such as oil 
and gas production, pipelines, marine 
petroleum transportation, refineries 
and petrochemical facilities, because 
worker exposures and compliance 
eosts are comparable (API PC 33, pp. 
140 ff, Com. 29). Crude oil and natural 
gas producers further argued for ex
emption of their facilities because con
ditions at their facilities—namely, 
open air workplaces, widely scattered 
employees, the transient nature of 
their workforce and essentially no ex
posure to benzene, made compliance 
burdensome (Com. 33). As stated 
above, the need to protect the many 
workers involved in the non-gasoline 
activities necessitates the inclusion of 
these activities in the benzene stan
dard. Furthermore, by virtue of the 
action level concept, these very factors 
cited by the oil and gas producers will 
substantially mitigate the burden of 
the permanent standard on employers.

Air transport participants using avi
ation fuels, such as kero jet, argued 
that non-gasoline aviation fuels be in
cluded in the gasoline aviation market
ing exemption. OSHA agrees. OSHA 
recognized, in its preamble to the pro
posed benzene standard (42 FR 27453), 
the special need to coordinate the Fed
eral Government’s efforts in reducing 
benzene exposure in certain aspects of 
the distribution of gasoline and other 
motor fuels. The joint OSHA-EPA- 
NIOSH task force, consequently, has 
under consideration the matter of 
non-gasoline motor fuels. Besides kero 
jet, there are other types of motor 
fuels, such as diesel fuels, which raise 
the same issues of control as gasoline. 
There may be other motor fuels con
taining benzene on which OSHA does 
not have data. OSHA is conducting its 
own review of gasoline and has solicit
ed information from the public on gas
oline (42 FR 32263). It is, therefore, 
OSHA’s intention to determine the
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regulatory action to be taken on non
gasoline motor fuels after review of 
the data and recommendations of the 
joint Federal task force and evaluation 
of the information furnished in re
sponse to OSHA’s notice on gasoline. 
For these reasons, OSHA has exempt
ed from the permanent benzene stan
dard the storage, transportation, dis
tribution, dispensing, sale or use as a 
fuel of all fuels (including gasoline, jet 
fuel, and diesel fuel) subsequent to 
their discharge from bulk terminals.

C l o sed  S y s t e m s

Some participants requested exemp
tion from the standard for workplaces 
where benzene is present solely in 
closed systems. The record evidence, 
however, indicates that closed systems 
frequently develop leaks, and that it is 
the amount of the solvent exposed to 
air (Tr. 3111-3) which, among other 
variables, is a major determinant in 
the degree of exposure. Accordingly, 
OSHA has retained coverage of closed 
systems in the final benzene standard. 
However, in the absence of leaks, ex
posures from closed systems should be 
below the action level and the impact 
of the standard in such operations 
should be minimal.

L a b o r a t o r ie s

Still another segment of industry re
quested an exemption from the ben
zene standard. Many comments re
quested that research facilities in both  
industrial and academic laboratories 
be exempted from the benzene stan
dard (Com. Nos. 14, 20, 57, 62, L.C. 12, 
L.C. 13) particularly where the permis
sible exposure limit is not exceeded 
(Com. 56, 58). Some comments sug
gested that separate requirements be 
developed for laboratory use of ben
zene (L.C. 12, L.C. 13). These require
ments could include mandatory use of 
hoods (L.C. 9, Com. 21) of a specified 
velocity (L.C. 8, Com. 18) and periodic 
medical surveillance (Com. 18, 28, 29, 
64, 70); annual inspection in lieu of 
monitoring (Com. 28); written safety 
rules (Com. 18) and container labeling 
(Com. 39) were also suggested. In the 
alternative, it was suggested, OSHA 
should promulgate separate regula
tions for all chemicals used in labora
tories (L.C. 12, L.C. 13), since laborato
ries use a variety of chemicals, and 
compliance with separate regulations 
for each chemical, it was argued, 
would be burdensome (Com. 58).

The requests for exemption from 
the benzene standard or for special 
treatment of laboratories were largely 
based on the view that there exists a 
lesser, or slight, risk of exposure to 
benzene for laboratory technicians. In 
support of this contention, laborato
ries pointed to the manner in which 
they use benzene. Laboratories, it was 
stated, generally use small quantities 
of benzene at a time (Com. 10, 28, 38).
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One laboratory reported that some
times a sample is dissolved in only one 
ml of benzene (L.C. 2). That laborato
ry estimated that an individual labora
tory technician, who analyzed 25 sam
ples per day, 7 days a week, would use 
less than four gallons of benzene a 
year (L.C. 2). When not in use, ben
zene is stored in closed containers 
(L.C. 1).

The argument that laboratory tech
nicians are trained in the hazards of 
chemicals was also made to support 
the view of lesser risk. One laboratory 
reported that it conducted blood tests 
every four months for twenty years of 
its technicians, and found no problem 
(Com. 4). Another reported that in 
thirty-five years, none of its employees 
developed leukemia even though expo
sures in the laboratory were between 1 
and 20 ppm (Com. 31).

Another reason advanced for exemp
tion or separate treatment of laborato
ries was the burden and cost of imple
menting exposure monitoring, engi
neering controls and medical surveil
lance (Com. 4, 5, 10). One industry 
comment argued that responsible re
search and quality control laboratories 
normally provide and encourage 
annual physical examinations that in
clude the essentials of the proposed 
medical surveillance program (Com. 
38).

OSHA has determined that applying 
the provisions of this benzene stan
dard to laboratories is consistent with 
OSHA’s responsibility to protect the 
health and safety of workers. The 
record indicates that exposure levels 
in laboratories vary greatly. While 
monitoring samples of one laboratory 
indicated levels of only .01 ppm (Com. 
28), others indicated levels as high as 
20 ppm (Com. 31; Ex. 39-3). Further
more, it appears that protective mea
sures vary from lab to lab (Tr. 3157). 
One chemist, who worked frequently 
and for several hours a day with ben
zene during his six years in a research 
lab that he described as “one of the 
most prestigious research institutions 
in the country,” testified that employ
ee exposures were not measured, 
hoods were not used, and there was no 
medical surveillance program (TR 
3492-6). Moreover, there does not 
appear to be any firm basis to believe 
that training alone in handling of 
chemicals adequately protects all labo
ratory employees from the hazards of. 
'exposure to benzene.

Based on the above evidence, OSHA 
believes that laboratory employees are 
exposed to the leukemogenic hazards 
of benzene and, therefore, must be 
covered by this standard. OSHA does 
not subscribe to the view that labora
tories should be exempted from the 
benzene standard and that protection 
for employees exposed to benzene 
should await promulgation of separate 
regulations for all chemicals used in

laboratories. OSHA is not currently 
developing a laboratory standard, and 
the result of exemption of laboratory 
workers from the benzene standard 
would, consequently, deprive them of 
the necessary protection against the 
hazards of benzene exposure for some 
time to come. Furthermore, the provi
sions of the standard relating to meth
ods of compliance are performance ori
ented and, therefore, will encompass 
the suggested special requirements for 
laboratories. For éxample, the require
ment that the employer institute engi
neering controls and work practices 
could be met by laboratories in many 
instances through the use of properly 
designed hoods. Also, the inclusion of 
an action level will minimize the moni
toring and medical surveillance re
quirements in laboratories where em
ployee exposure measurements indeed 
are low.

Although OSHA has not included 
special provisions just for laboratories, 
the provisions of the standard accom
modate several of the suggestions of 
the participants, as noted above. 
Those laboratory operations where 
benzene exposure levels are at or 
below the action level will need to be 
monitored only initially, and medical 
surveillance o f employees engaged in 
those operations will not be required. 
When benzene is sealed in containers, 
the laboratory employer will be re
quired only to train his employees in 
the hazards of exposure to benzene, 
and assure that the container is prop
erly labelled, and provide protective 
clothing where necessary.

C o k e  O v e n  B a t t e r ie s

Steel industry participants requested 
an exemption from the benzene stan
dard for coke oven workplaces which 
are covered by the coke oven emissions 
standard. Although coke oven emis
sions at coke oven batteries are regu
lated by § 1910.1029, it is OSHA’s view 
that there is a need to apply to these 
workplaces the requirements of the 
benzene standard, as well. The coke 
oven standard regulates the benzene 
soluble fraction of total particulate 
matter present during the carboniza
tion of coal for the production of coke 
to protect workers from the risk of de
veloping cancer of the lung and uri
nary tract. The coke oven standard, 
however, was not designed to protect 
coke oven employees from the hazards 
to the hematopoietic system which 
can result from exposure to benzene. 
Benzene exposure can occur from 
leaks in the ovens or in the collection 
system or from residual vapors left in 
the ovens when they are opened ana 
the hot coke is pushed out (Little 
study, B-21). Accordingly, in order to 
protect workers from the hematopoie
tic hazards presented by exposure to 
benzene, OSHA has concluded that in
clusion of all coke oven workplaces in 
the benzene standard is necessary.
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The coverage of coke oven work
places by both the benzene and the 
coke oven emissions standard does not 
create a conflict. OSHA believes that 
the engineering controls required by 
the coke oven emissions standard will, 
in all likelihood, reduce exposures to 
benzene below the action level. In 
such a case, the benzene standard will 
impose on coke oven workers only the 
burden of conducting initial measure
ment, retaining a record of that mea
surement, and the training of employ
ees in the hazards of benzene.

S ealed  C o n t a in e r s

The final standard applies only to 
the labeling requirements and the 
training requirements to the storage, 
transportation, distribution and sale of 
sealed, intact containers. This is a 
change from the proposed standard, 
and the emergency temporary stan
dard which would have applied all the 
requirements of the benzene standard 
although benzene were “present” 
solely in sealed containers. The 
change in the final standard was made 
in response to comments to the effect 
that closed containers of benzene pose 
no threat of exposure to employees 
(Cbm. 10). Participants in the rule- 
making pointed out that coverage of 
dosed containers would result in em
ployers being required to monitor ex
posure and make medical surveillance 
available to employees, such as mari
time employees occasionally handling 
small quantities of benzene in break- 
bulk form (i.e., drums or packages) 
(Com. 35), employees of receiving 
docks and warehouses, and employees 
involved in inter- departmental trans
fers of the containers (Com. 28). Addi
tionally, such coverage would also 
apply the requirements of the benzene 
standard to employees of retail stores 
that sell products containing benzene.

Most participants requested exemp
tion of closed containers (Com. 10, 28, 
35) without distinguishing between 
closed and sealed containers. A state 
agency comment, however, suggested 
that only “sealed” containers be 
exempted (Com. 67). OSHA concurs in 
the view that properly closed contain
ers do not present a health hazard to 
employees which warrants application 
of the monitoring and medical surveil
lance requirements. OSHA, however, is 
concerned that containers may, after 
being opened, be closed in such a fash
ion as to expose employees to a 
hazard. For this reason, OSHA has 
adopted the suggestion that the ex
emption apply only to sealed contain
ers, intending by the use of that term 
to exempt only containers of benzene 
which are closed in such a manner as 
t° contain the benzene vapors. Howev
er, since sealed containers may, during 
handling, develop leaks <Tr. 3051-2) 
*hd thus expose employees to the haz
ards of benzene, the exemption is fur

ther limited to intact containers. 
Therefore, where the breakage of the 
container occurs, employers will be re
quired to monitor and to comply with 
any other applicable provisions of the 
standard. To assure that all employees 
are aware of the hazardous nature of 
the contents of the containers they 
are handling and because at some, 
point in downstream occupational ac
tivities the containers will be opened, 
the standard applies the training and 
the labeling requirements to sealed 
containers. Finally, it should be noted 
that the regulation of sealed contain
ers in this standard is consistent with 
that in other caracinogen standards; 
§§ 1910.1003-1910.1016 exempt sealed 
containers from their requirements, 
except for labeling and transshipment.

Definitions: paragraph (b). The stan
dard contains some appropriate defini
tions. The purpose of providing defini
tions for key terms is to clarify the 
intent of those terms as used in the 
substantive provisions of the standard. 
All of the definitions of the proposal 
have been retained in the final stan
dard.

A new definition has been added to 
those contained in the proposed stan
dard. This is the definition of “Action 
level.” Action level is defined as a con
centration of benzene of 0.5 ppm over 
an 8 hour workday. Industry partici
pants recommended that monitoring 
be conducted only where exposure ex
ceeds the permissible exposure limits 
(PC 36, AISI brief, p. 74). OSHA does 
not agree. It is generally acknowledged 
that worker exposure to airborne 
emissions, can vary from day to day in 
a random fashion. This variation in 
levels is unavoidable; it is only mini
mally connected to the precision and 
accuracy of the method of measure
ment and does not include variations 
due to wind, temperature and other 
environmental factors.

Therefore, even though individual 
measurements of exposure levels may 
fall below the permissible limit, some 
possibility exists that on unmeasured 
days the employee’s exposure may 
exceed the permissible limit. Thus, the 
concept of an action level provides, 
statistically, a means by which the em
ployer may assure him self that his em
ployees will not be exposed to benzene 
over the permissible exposure level 
(PC No. 14g, p. 5). In view of these 
considerations and in order to provide 
a greater degree of employee protec
tion, OSHA has incorporated in the 
permanent benzene standard an action 
level of 0.5 ppm.

For those employees whose exposure 
level is determined by initial monitor
ing to be below 0.5 ppm, the employer 
need not do any further monitoring 
unless a redetermination of exposure 
is necessitated because of a process, 
control or personnel change. For these 
employees, moreover, the employer is

not required to provide medical sur
veillance. The employer, however, 
must train these employees, label his 
benzene products, provide protective 
clothing where necessary, and retain a 
record of the initial determination 
and, if any, record of the redetermina
tion measurement.

Employees whose exposure measure
ments are above 0.5 ppm, but below 1 
ppm must be monitored quarterly and 
provided with medical surveillance. 
Where exposures are above the action 
level but below the permissible expo
sure lim it the requirements for regu
lated areas, methods of compliance 
and respiratory protection do not 
apply but the employer must comply 
with all other requirements of the 
standard.

Those employees whose measure
ments are above 1 ppm must be moni
tored monthly. All the provisions of 
the standard, moreover, apply where 
employees are exposed above the per
missible exposure limits.

OSHA has, as suggested by some 
participants (Com. 46), clarified the 
definition of benzene to include solids 
which contain benzene. Some com
ments suggested that benzene be de
fined as commercial or high grade ben
zene (Com. 48, 59, 76). OSHA has not 
adopted this suggestion because of 
record evidence to the effect that low 
concentrations of benzene do not nec
essarily result in low exposures. Other 
comments suggested that a definition 
of benzene exposure be included (Com. 
36, 57, 59). The thrust of these sugges
tions was to lim it the application of 
the proposal’s monitoring require
ments which applied to workplaces 
“where benzene is present” and the 
proposal’s medical surveillance re
quirements which applied to “all em
ployees who are or will be exposed to 
benzene.” For the reasons stated 
below in the appropriate parts of this 
preamble relating to these require
ments, OSHA has not ádopted this 
suggestion.

A new definition of emergencies was 
added to the standard to clarify the 
type of situation requiring the use of a 
respirator. The definition of emergen
cies also clarifies the situations in 
which employees shall be provided 
with a biological screen.

P e r m is s ib l e  A ir b o r n e  E x p o s u r e  
L ev el . P a ra g ra ph  (c )(1 )

Based upon a thorough review and 
evaluation of evidence in the record, 
OSHA has, as stated above, concluded 
that benzene:

(1) Is a human leukemogen;
(2) Causes bone marrow depression 

resulting in alterations in peripheral 
blood; and

(3) Causes chromosomal damage in 
blood cells.

These conclusions are-based on stud
ies ranging from single case reports to
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retrospective mortality studies and 
also experimental evidence. These 
studies represent the best available 
evidence upon which OSHA must 
make a decision. This decision is not 
predicated on any particular study, 
but is based on an assessment of the 
entire set of evidence taken as a 
whole.

OSHA recognizes that only recently 
has there been a well-designed study 
which may indicate a leukemogenic re
sponse among benzene-exposed ani
mals. (Nelson, Ex. 178) In any event, 
the best evidence to date is that based 
on direct human experience. Based 
upon such evidence, OSHA concludes 
that benzene is and must be regulated 
as an occupational carcinogen.

Comment and testimony from indus
try for the most part, does not dispute 
the leukemogenic potential of benzene 
(e.g. Eckhardt, Ex. 115.B. 1, pg. 3; Ta- 
bershaw Tr. 2545). However, industry 
argues that this relationship is valid 
only at high exposure levels. In sup
port of this view, they cite as evidence 
that: (a) the documented cases of ben
zene-induced leukemia were among 
employees who were, most probably, 
exposed to high concentrations, and
(b) that several studies of undefined 
numbers of workers who may have 
been exposed to low levels of benzene 
did not demonstrate a leukemia excess 
(The benzene studies are described 
under Health Effects: Leukemia). In
dustry also believes that observable 
blood disorders precede the develop
ment of benzene-leukemia and that 
such hematological abnormalities are 
reversible (ORC, PC 34, p. 2; Taber- 
shaw Tr. 2543 Jandl. PC 26B, Allied
P.C. 22, p. 7). They conclude that the 
present exposure limits of 10 ppm 
TWA and 25 ppm ceiling are suffi
ciently protective to guard against the 
development of non-malignant blood 
disorders and, consequently, that 
limiting exposure to such levels will 
also protect against leukemia. (ORC, 
PC 34; Jandl, PC 26B; Tabershaw, Tr. 
2546.)

The issue of the levels at which 
cancer is induced by chemical agents 
and whether or not there is a “thresh
old” has been a major isisue in every 
OSHA rulemaking concerning the reg
ulation of occupational carcinogens 
(See preambles to Carcinogen stan
dard (39 FR 3758); Vinyl Chloride (39 
FR 35892); Coke Oven emissions (41 
FR 46742). The benzene hearing was 
no exception. As in the case of arsenic, 
the lack of an unequivocal animal 
model (Kraybill, Tr. 758) requires that 
the Secretary’s decision rely primarily 
on data obtained from h uman evi
dence. However, the epidemiologic 
method is by its very nature, a retro
spective view of the evidence, i.e. find
ings of a recent excess of mortality 
among workers may relate to initial 
exposures occurring as much as 20

years or more previously and which 
most certainly correlate to exposures 
at higher concentrations than present 
levels. Because of these variables, it is 
extremely difficult to derive definite 
conclusions as to the quantitative 
health risk to the workers at expo
sures near 1 ppm. Studies which 
report negative findings, such as those 
studies conducted by Stallones, Taber- 
shaw-Cooper and Thorpe suffer from 
the disadvantage of not being able to 
clearly define an exposed cohort, i.e. 
the ^identification of a grcftip of work
ers actually exposed to benzene and to 
what levels they were, in fact, ex
posed. (Stallones, Ex. 115.C; Taber- 
shaw-Cooper, Ex. 149A; Thorpe, Ex. 2- 
34). OSHA recognizes that it is ex* 
tremely difficult to reconstruct and 
define employee exposures retrospec
tively. Therefore, given the uncertain
ty of the definition of exposure and 
the potential for dilution of mortality 
excess among those actually exposed 
to benzene and other methodological 
deficiencies, OSHA is reluctant to 
place substantial reliance upon these 
negative reports. Thus, there is little 
definitive information available per
taining to the leukemogenic risk of an 
adequate size cohort of workers ex
posed to benzene less than 10 ppm and 
who have been followed for an ade
quate amount of time. Furthermore, it 
is OSHA’s view following a careful 
review of the record that, at the pre
sent time, it is impossible to derive any 
conclusions regarding dose-response 
relationships for benzene (Goldstein, 
Ex. 75, p. 2 NRC, Ex. 2-4 p. 11) beyond 
the general observation that higher 
exposure levels carry a greater risk 
than do lower exposure levels. What is 
apparent however, is that a decrease 
in exposure level and/or duration will 
result in a decreased risk of leukemia.

OSHA also recognizes that, in some 
published cases with adequate docu
mentation, leukemia attributable to  
benzene exposure developed after ob
servable changes in the peripheral 
blood, i.e., various cytopenias, pancyto
penia and/or aplastic anemia. (Gold
stein, Ex. 43B, p. 166.) However, many 
cases of benzene-induced leukemias 
were recognized as such only after a 
patient with overt physical symptoms 
presented himself to a physician. Simi
larly, Snyder stated that, in the cases 
of pancytopenia and aplastic anemia, 
individuals “exposed to benzene usual
ly do not approach their physicians 
until late stages in the disease.” (Ex. 
156.2, p. 2.) As a result, the hematolo
gical picture before the onset of dis
ease is often not known. Moreover, be
cause of the well-known reserve prolif
erative capacity of the bone marrow it 
is possible that marrow damage may 
occur without being reflected in the 
peripheral blood. (Goldstein, Ex. 43.B, 
p. 175; Wintrobe, Ex. 2-107, p. 676.) 
Olson acknowledged that alterations

in bone marrow activity can occur de
spite a normal blood count (TR. 2894). 
Moreover, Goldstein noted that some 
individuals may have significantly de
pressed blood values, and yet remain 
within normal ranges. For this reason, 
a pancytopenic response to hemato- 
toxic agents may go ¡unrecognized. 
Therefore, OSHA believes that the sci
entific evidence is insufficient for 
adoption of the hypothesis that a pre
ceding prodromal blood syndrome is a 
necessary prerequisite for the develop
ment of benzene leukemia. In this 
regard, Goldstein in his testimony cau
tioned that benzene may act as a 
direct-initiator of a neoplastic re
sponse.

OSHA is also aware that in many in
stances, non-malignant blood disorders 
resulting from chronic exposure to 
benzene may be reversed by removal 
from benzene exposure. However, the 
apparent high degree of reversibility, 
as set forth in Jandl’s review, is open 
to question as pointed out in the 
Health Effects section.

Furthermore, a most characteristic 
finding which pervades the published 
literature, is that physiologic factors 
which cannot be identified a priori, 
such as nutritional state, genetic con
stitution, variations in metabolism of 
benzene and exposure (both occupa
tional and non-occupational) to other 
marrow depressants, and the variables 
of age and sex may act to modify the 
individual’s response.. (Browning, Ex. 
31, pp. 26 ff; Shaw, Tr. 421; Snyder, 
Ex. 156, p. 2.) For example, Browning 
stated, “* * • Ctlhere is no doubt that 
both men and women differ markedly 
in their response to similar conditions 
of exposure.” (Ex. 31, p. 2.) Therefore, 
unqualified identification of high-risk 
subgroups cannot be made at present. 
Because of these uncertainties, this 
standard is designed to protect the 
most sensitive as well as the more re
sistant members of benzene-exposed 
worker populations by limiting expo
sure to the maximum extent feasible.

It is, therefore, clear from an exami
nation of the record that a determina
tion of a precise level of benzene expo
sure which presents no hazard cannot 
be made and . that the corollary ques
tion of whether a “safe” level of expo
sure to benzene exists cannot be an
swered. The agency is aware of and 
has examined scientific opinion and 
data submitted by industry that 
thresholds for carcinogens may exist. 
However, prudent public health policy 
requires a conservative course of 
action until such evidence is of a de-

itive nature.
n its conclusionary document the 
;emational Workshop also stated: 
,]he workshop discussed but could 
t agree on whether there was a com 
itration below which there would oe 
leukemogenic effect clearly attriD* 

ible to benzene” (Ex. 17, p. 7). Kray-
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bill testified that because there was 
not enough data at the lower part of 
the dose-effect curve, he was unable to 
estimate a “safe” level. As early as 
1939, in presenting data on the effects 
of chronic benzene exposure including 
leukemia, Hunter stated: “It is doubt
ful whether any concentration of ben
zene greater than zero is safe over a 
long period of time.” (Ex. 2-74, p. 354.) 
In 1974, the MAK-Werte Working 
Group stated, * * • tOln the proven 
carcinogenic (leukaemogenic) effects 
of benzene and the lack of quantita
tive measuring data in the low concen
tration ranges, it is not possible at this 
time to establish an MAC (maximum 
allowable concentration) which might 
be regarded to be without danger.” 
(Ex. 2-58, p. 52.)

Goldwater testified that zero is the 
level at which there is no risk of get
ting cancer from benzene (Goldwater 
Tr. 2500).

Goldstein stated; “As we do not 
know what the safe level is, the stan
dard would appear to me to be based, 
must be based on prudent medical ap
proach, which is to keep it at the 
lowest feasible level” (Tr. 352).

Aksoy stated; “[Flor me, the permis
sible exposure limit for benzene 
should be zero. Where it is technically 
impossible to achieve this, the permis
sible exposure limit should be lowest 
possible” (Tr. 149). In OSHA’s view, 
the demonstration of cancer induction 
in humans at a particular level is not 
in the regulatory context, a prerequi
site to a determination that a sub
stance represents a cancer hazard for 
humans at that level. Relying upon a 
substantial body of scientific opinion, 
OSHA has concluded that, when deal
ing with a carcinogen, no safe level 
exists for any given population. For 
example, the National Cancer Insti
tute’s Ad Hoc committee on the Evalu
ation of Low Levels of Environmental 
Carcinogens (1970) states.
no level exposure to a chem ical carcinogen 
should be considered toxicologically insig
nificant for man. For carcinogenic agents, a 
“safe level for man cannot be established by 
application of our present knowledge.” (Ex. 
272, p .U

Thus, OSHA takes the position that 
in promulgating a health standard for 
a life threatening hazard such as ben
zene-induced leukemia, the exposure 
nmits be established on a conservative 
basis so that worker health is properly 
safeguarded.

Prom the point of view of choosing 
safe level of exposure, therefore, t  
Permissible exposure limit should 
set at zero. However, based on the e 
dence in the record, it is OSHA's juc 
ment that a zero standard for ext 
sure to benzene is not technological 
feasible. In fact, it is clear that certa 
Quantities of benzene are present 
the ambient environment as a resi 
°f natural phenomena and as artifa<

of human activity. While a permissible 
exposure lim it equal to zero plus back
ground would represent the lowest 
level theoretically possible, OSHA be
lieves that the record shows such an 
approach is not feasible. Even if such 
a number could be determined, achiev
ing a standard of zero plus background 
would require that exposure to ben
zene be effectively zero so as not to in
crease employee exposure above back
ground levels. There has been no evi
dence presented that convinces OSHA 
that such a complete elimination of 
benzene in all industries can be 
achieved by existing or future technol
ogy. In determining the apropriate 
permissible level of employee exposure 
to benzene, OSHA relies in part on the 
record of this proceeding and in part 
on policy considerations which lead 
the Agency to conclude that, in deal
ing with a carcinogen or other toxic 
substance for which no safe level of 
exposure has been demonstrated, the 
permissible exposure limit must be set 
at the lowest level feasible. Such a de
termination involves a measure of sub
jective judgment which OSHA believes 
is justified by the nature of the hazard 
being dealt with, and the intent of the 
Act. Section 6(b)5 provides that the 
standards for toxic substances shall be 
feasible. That section specifically pro
vides that:

In addition to th e attainm ent of th e high
est degree of health and safety protection  
for th e em ployee, other considerations shall 
be th e latest available scientific data in  the 
field, th e feasibility of th e standards, and 
experience gained under th is and other 
health  and safety laws.

OSHA has determined that 1 ppm 
TWA, 5 ppm ceiling lim it for 15 min
utes is the level which most adequate
ly assures, to the extent feasible, the 
protection of workers exposed to ben
zene. In making this determination, 
the Agency recognizes that many in
dustries affected by this standard have 
already achieved this permissible ex
posure limit, in a good many of their 
operations. As shown below for work
sites currently above these values, cur
rently available engineering controls 
and/or modifications of work practices 
can effectively reduce employee expo
sure to below the 1 ppm TWA, 5 ppm 
ceiling. This might suggest that the 
lower permissible exposure limits 
could be established, if not for all, at 
least for some of the industries cov
ered by the benzene standard. OSHA 
has considered the appropriateness of 
establishing lower permissible limits 
for those industry sectors which can 
acheive these lower limits. It is, how
ever, difficult on the basis of the avail
able evidence to make this determina
tion. The benzene standard applies to 
a multiplicity of industries and expo
sures occur from such varying sources 
as leaks in closed systems to batch op
erations using solvents. Identification

of some operations with lower expo
sure levels is possible in some indus
tries, but even for these industries ex
posure information is not available for 
all operations. Moreover, even where 
information has been furnished by 
particular employers as to exposure 
levels for operations in their plants, it 
is not possible with any degree of con
fidence to apply this information to 
operations of another facility in the 
same industry. There is a great deal of 
variability in the configuration of 
plants, and the physical location of op
erations within a plant varies from fa
cility to facility. Finally, it is OSHA’s 
view that different levels for different 
industries would result in serious ad
ministrative difficulties. Because of 
these widespread differences and di
versity, OSHA has decided to apply to 
all affected industries a permissible 
exposure lim it of 1 ppm. Several in
dustrial situations have been exam
ined in making this determination and 
are discussed below.

Oil and gas production work is con
ducted in outdoor open air environ
ments with relatively low-benzene con
tent (Tr. 1463) streams maintained in 
closed systems. (Tr. 1463). Employee 
exposures in producing operations are 
interm ittent and extremely low (PC 
33API Brief p. 141; Ex. 116). Evidence 
in the record indicates employee expo
sures ranging between 0 ppm and 2 
ppm, with over 80% of the measure
ments below 0.25 ppm. (Tr. 1467, Ex. 
116, Ex. 115A.4, p. 8). Since the pro
duction of crude oil and natural gas 
occurs in completely enclosed systems, 
the only employee exposures result 
from leaking valves (P.C. No. 30) and, 
as already indicated, these exposures 
are m inim al. Visual inspections can 
detect these malfunctions and correc
tion can be accomplished largely 
through replacement of seals. Engi
neering controls in the form of 
“double sealed” or “canned” pumps 
could also be instituted to avoid the 
leaks.

Pipeline transportation of crude oil 
and refined products is primarily a 
closed system operation (Tr. 1460). Po
tential employee exposure may occur 
where the products are transferred by 
truck or rail. (Tr. 1471.) Other oper
ations involving employee exposure 
are gauging, and sampling operations, 
all of which are of relatively short du
ration with minimal employee expo
sures (Tr. 1472). Measurements taken 
by industry indicate that most such 
exposures on an 8 hour TWA basis are 
below 0.5 ppm. (Ex. 115, A .l.) The only 
area in which exposures were shown 
to exceed the permissible exposure 
lim it was in the additive handling op
erations in which benzene was being 
utilized as a diluent. Since benzene 
was not necessary to the process, it 
was being eliminated from that oper
ation (Tr. 1473).
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The unloading and loading of gaso
line, crude oil, and other refined prod
ucts from marine vessels results in 
limited exposure to shoreside person
nel ranging between 0.01 ppm. to 0.82 
ppm. with an 8 hour TWA of .2 ppm. 
(Tr. 2271.) The shoreside personnel’s 
potential for exposure occurs during 
the connecting and disconnecting of 
the hoses and loading arms, an activ
ity of limited duration. (Puller Ex. 115, 
A.3, p. 4.) The unloading and loading 
of benzene from marine vessels, how
ever, may result in higher employee 
exposures. The transportation by 
barge accounts for the majority of the 
total benzene transported. (A.D. Little, 
Ex. 5A, 4.24, 4.42.) The connecting and 
disconnecting, opening and closing of 
valves and the monitoring of fill levels 
are the typical operations in which 
employees will actively be involved. 
These operations are all of limited du
ration and, consequently, employees 
would spend little of their time in
volved in them. The remainder of the 
employees’ time would be spent else
where removed from exposure. There
fore, work practice controls would be 
extremely effective in reducing em
ployees’ exposures to benzene during 
the unloading and loading of marine 
vessels. <AJ>. Little VoL 1, May 1,977 p. 
4.27.)

One methodology discussed to 
reduce exposure to vapors is a marine 
vapor recovery system (Puller, Ex. 
115-A.3): However, at the present 
time, questions concerning fire and ex
plosion risk, and potential structural 
damage to barges have, not as yet, 
been adequately resolved.

The exposures measured during the 
unloading of gasoline at bulk termi
nals are low. Sexton, an industry 
spokesman, reported that the highest 
long-term samples on individual truck 
operators was 0.41 ppm., with the vast 
majority being below 0.2 ppm. (Ex. 
115-A.10.) These terminals from which 
the exposure data was obtained repre
sent examples of the various types of 
truck loading techniques and different 
physical characteristics of the termi
nals, such as loading rates, covered 
versus uncovered loading racks, and 
floating roof tops.

Data presented by Williams Pipeline 
also showed exposure levels, for the 
most part, below 0.5 ppm. on an 8 hr. 
TWA basis. It, therefore, appears that 
one or a combination of these avail
able engineering controls will be suffi
cient to reduce employee exposure 
below the permissible exposure limit.

Approximately 94% of the benzene 
produced is derived from petroleum  
through the process of catalytic re
forming, recovery from pyrolysis of 
gasoline and hydroalkylation of to
luenes Many of the processes used to 
produce benzene involve completely 
enclosed units such as reactors. How
ever, these processes do contain vents
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and other sources of leaks, which can 
result in significant exposures (A. D. 
Little, Vol. II-B11).

Control of emissions can be accom
plished by such activities as removal 
and reinstalling equipment such as 
pumps, compressors, machining of 
parts, cutting and welding of piplines, 
fabrication of equipment, replacement 
of gaskets. Also, the use of automatic 
gauging devices, closed loop sampling 
systems, vapor recovery units, floating 
roof installations and rupture discs 
has been suggested (Ex. 5A, 4-53).

The majority of employees exposed 
at petrochemical plants are already 
within the permissible exposure limit. 
(Ex. 111-A, pp. 4-7.) At only four of 
twelve plants surveyed, exposures 
were above 1 ppm. (ADL. May 1977 p. 
10, Table 2), and of those four plants 
only two were above 5 ppm. The fact 
that eight of those twelve plants were 
already within the permissible expo
sure lim it suggests that other plants 
can be rehabilitated with existing 
technology to achieve levels within 1 
ppm.

The record indicated that exposures 
to benzene vary between 0.1 ppm and 
20 ppm. (Com. 28, 31). The differences 
in exposure levels appear to be due to 
the particular protective measures em
ployed in the laboratory. (Tr. 3157, 
3492-6). On the basis of this evidence, 
OSHA has determined that the use of 
a properly operating laboratory hood 
is one available engineering control 
which is currenty reducing employee 
exposures (See ADL 4-41) well below 
the permissible exposure limit. The 
type of control selected will be depen
dent upon the individual laboratory. 
(ADL May 1977 pp. 4-40 and 4-41.)

The two segments of the steel indus
try wherein benzene exposure occurs 
are the coke oven battery and the 
light oil distillation plants. Exposures 
at the coke oven batteries range be
tween 0.02 ppm and 0.31 ppm. (Ex. 135 
p. 4 and Attachment 2). It is thus ap
parent that^the steel industry’s com
pliance with the Coke Oven Emission 
Standard will maintain benzene expo
sures well below the action level.

Within the distillation plants, equip
ment is used to distill the benzene out 
of the light oil. It is in this operation 
that the steel industries claim that in 
certain situations it will not be feasible 
to reduce exposures through engineer
ing controls. It appears, however, that 
those situations are limited to the 
older “coke driven by-products plants” 
(between 30, 40, and 50 years old). (PC 
36 AISI Brief, p. 87-88) and does not 
exist for the newer plants which cur
rently have low exposure levels.

As the Courts of Appeals have em
phasized, OSHA is not restricted to 
the status quo. Standards may be set 
which require improvement in existing 
technologies or which require the de
velopment of new technology and

OSHA is not limited to setting stan
dards based solely on devices currently 
available, at least where new technol
ogy appears on the horizons to limit 
exposures below the permissible expo
sure limit. (See e.g. Society of Plastict 
Industry v. U.S. Department of Labor, 
509 P. 2d 301 (C.A. 2. 1975) cert 
denied.) Certainly here, the evidence 
indicates that technological controls 
to reduce exposures, if they are not 
universally used, do exist (Ex. 5A, 4- 
37).

Benzene exposure may occur in a va
riety of industries when solvents con
taining small quantities of benzene are 
utilized. Some examples are the 
rubber industry, the manufacture and 
use of adhesives, paint manufacturing 
and application, metal can production 
and commercial printing. Evidence in 
the record indicates that, with the ex
ception of paint remover firms for the 
most part have restricted the use of 
benzene as a raw materials. It appears, 
therefore that the percent of benzene 
coupled with presently available engi
neering controls, such as local exhaust 
systems, results in m in im al employee, 
exposures, (May 1977 ADL p. 4-27, 
4032).

Based on the record of the benzene 
rulemaking, OSHA has concluded, as 
indicated above, that the permanent 
benzene standard is technologically 
feasible. Furthermore, OSHA has de
termined that this standard better ef
fectuates the purposes of the act than 
the national consensus standard for 
benzene.

Dermal and Eye Exposure Limits: 
Paragraph (c)(2). The final standard, 
like the emergency temporary stan
dard and the proposed standard, pro
hibits all eye contact and skin contact 
with liquid benzene. This requirement 
is based on OSHA’s policy that, in 
dealing with a carcinogen, all potential 
routes of exposure (i.e. inhalation, in
gestion, and skin absorption) be limit
ed to the extent feasible.

Although the record evidence does 
not conclusively establish what the ef
fects of contact with benzene are on 
the eyes or the skin, participants gen
erally did not oppose a requirement 
for restricting such contact. Indeed 
some participants indicated that they 
already provide protective clothing 
and equipment to their employees in 
order to protect them from possible 
hazards of contact with liquid ben
zene.

The record evidence on the effect of 
liquid benzene on the eyes or the skin 
is extremely limited. No scientific data 
as to the effects of benzene on the 
eyes was presented during the rule- 
making proceeding. The few studies of 
skin effects on animals and humans 
(Ex. 2-46, 2-47, 2-48, TR 2459-90) are 
not definitive as to the extent of ben
zene that is absorbed through the 
intact skin or as to the comparative
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rate of absorption through damaged 
skin (TR. 2469-70). Testimony as to 
skin absorption of benzene was given 
by NIOSH and by an industry expert 
witness. NIOSH’s view is that benzene 
is readily absorbed through the skin 
although the extent of absorption in 
any particular exposure is unknown. 
NIOSH however, believes that in in
stances of an inflamed skin or when 
benzene is contained in a mixture a 
"considerable amount” can be ab
sorbed (TR-860). Industry’s witness 
stated that he had no personal view as 
to whether benzene is absorbed ' 
through the skin (TR. 2469) nor 
whether the rate of absorption of ben
zene was or was not increased where 
the benzene is a component of a sol
vent (TR. 2471-2). The witness also 
pointed out that he did not know the 
effect of multiple applications of ben
zene on the broken skin (TR 2471). He 
suggested that additional studies be 
conducted to resolve these issues. This 
witness nevertheless testified that 
liquid benzene can damage the outer
most protective layer of the skin (TR 
2470) and that, although there is no 
verifying data, “it is ordinarily as
sumed that penetration of any mole
cule will be greater through damaged 
skin that undamaged skin” (TR 2469).

In order to assure that employees 
are adequately protected against all 
benzene hazards, it is OSHA’s belief 
that it is appropriate to provide pre
cautions against eye and dermal con
tact with benzene. In reaching this 
conclusion, OSHA has taken note that 
the threshold lim it value for benzene 
adopted by the ACGIH for 1976, and 
the intended change of that TLV, bear 
a “skin” notation which refers “to the 
potential contribution to the overall 
exposure by the cutaneous route in
cluding mucous membranes and eye, 
either by airborne, or more particular
ly by direct contact with the sub
stance. Vehicles can alter skin absorp
tion. This attention-calling designa
tion is intended to suggest appropriate 
measures for the prevention of cutan
eous absorption so that the threshold 
limit is not invalidated” (TLVs for 
chemical substance in Workroom En
vironment with Intended Changes for 
1976, p. 5). OSHA further notes that 
maximum allowable concentrations of 
benzene in other countries also carry a
skin” notation.
OSHA has reviewed the various sug

gestions for changes in some of the re
quirements of the provision on eye 
and dermal limits. Some participants 
suggested that the provision apply to
liquid benzene” to make clear that 

the limitation did not apply to eye and 
skin exposure to benzene vapors (For 
example, see Com. 53). OSHA has 
adopted this suggestion since it was 
never intended that the provision 
apply to other than liquid benzene. 
SX)me comments suggested that the
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limitation apply only to liquid benzene 
of a commercial grade or higher (Com. 
48; Com. 76) so as to exclude solvents 
with trace amounts of benzene (Com. 
59). There is no evidence, however, to 
suggest that the absorption rate de
pends on the amount of benzene pre
sent in the liquid (TR 2472, 2482).

Regulated Areas: paragraph (d). The 
final standard contains requirements 
for regulated areas. The purpose of es
tablishing regulated areas is to limit 
the exposure at above 1 ppm to as few 
employees as possible. The burden of 
the regulated area provison on the em
ployer is expected to be minimal since 
the provisions require the employer 
merely to identify and control access 
to regulated areas and to notify the 
applicable OSHA area office of their 
existence and condition.

The standard requires that regulat
ed areas be established where kirbome 
exposures are above the permissible 
exposure lim it and that access thereto 
be limited to authorized persons. Reg
ulated areas must be established at all 
worksites where the permissible expo
sure lim it is exceeded. Although trans
portation was not specifically listed in 
the proposed regulated area para
graph, the regulated area require
ments of the permanent standard 
apply to the transportation of ben
zene, as well as to workplaces where 
benzene is produced, reacted, released, 
packaged, stored, handled or used. 
The scope of the regulated area sub- 
paragraph is, therefore, identical to 
the scope of the standard. This identi
ty of scope has the result that, while 
the loading of gasoline at the bulk ter
minals may require the designation of 
a regulated area, the transportation of 
the gasoline from the terminals does 
not, in as much as that transportation 
activity is exempted from the stan
dard.

Some participants misunderstood 
the regulated area requirement in the 
proposal and thought that regulated 
areas must be established even where 
exposures are below the permissible 
exposure limits. (Tr. 3136.) The stan
dard, however, requires establishment 
of regulated areas only where expo
sures are above 1 ppm as an 8 hour 
time weighted average or 5 ppm aver
aged over a 15 minute period.

Some participants recommended 
that regulated area requirements not 
apply to laboratories (Ex. 6, No, 37, 70) 
or to coke oven batteries (Ex. 135; p. 2 
PH; 36 AISI brief, p. 17). It is OSHA’s 
view that existence of a hazard, rather 
than the type of operation, should be 
the basis for establishment of regulat
ed areas. Therefore, if the exposures 
in laboratories or coke oven batteries 
were to exceed the permissible expo
sure limits, regulated areas would have 
to be established at those facilities. 
Moreover, OSHA feels that the 
burden is minimal compared to the 
protection afforded employees.

5949

The standard requires that the 
OSHA area office be notified within 30 
days following the establishment of a 
regulated area. Each employer must 
notify OSHA of the existence of any 
regulated areas within his establish
ment and of the conditions existing 
within such areas. Since regulated 
areas are required to be established 
only where ¿xposures to benzene 
exceed the permissible exposure level, 
employers whose operations are all 
below that level need not file the 
report. This requirement is designed 
for compliance purposes. One com
ment suggested that OSHA should re
quire, as it did in the Emergency Tem
porary Standard on Benzene, notifica
tion of the use of benzene in every 
workplace where it is present (Com. 
62). It is clear from the record evi
dence that benzene is present in some 
amount or other in a vast number of 
workplaces and that, consequently, a 
notification of use provision would be 
adm inistratively burdensome to OSHA 
and employers without necessarily re
sulting in more effective enforcement 
of the standard. For this reason, the 
final standard, as the proposal, re
quires merely the notification of regu
lated areas. Other comments suggest
ed that laboratories and other small 
users of benzene be exempted from 
this notification provision on the 
ground that their use of benzene is in
frequent (Com. 70) and that the filing 
of this notice by “big users” would be 
sufficient to set priorities for facility 
inspections. OSHA does not agree. The 
amount of benzene used by research 
and testing laboratories will vary from 
time to time depending on the projects 
being worked on. Finally, the sugges
tion presupposes that facility inspec
tions would be conducted solely on the 
basis of the frequency of use of ben
zene. However, even where the use of 
benzene is infrequent, impairment of 
employee health may occur particular
ly where the exposure is above the 
permissible exposure limit. Other in
dustry comments requested that em
ployers be relieved of notification of 
regulated areas where temporary regu
latory areas of short duration are es
tablished for maintenance work or for 
special projects or when leaks in 
closed systems occur (Com. 46, 50). In 
view of the hazardous nature of ben
zene exposure, OSHA deems it essen
tial to require notification of regulated 
areas in all cases where employees are 
exposed above the permissible expo
sure limit. Moreover, in a facility 
where there are frequent leaks, the 
employer will be alerted by the neces
sity to report these leaks to the possi
ble need to take additional measures 
to protect employees against such ex
posures. If the possibility exists that 
the permissible exposure lim it will be 
exceeded from time to time, the main
tenance of a regulated area at the lo-
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cation of the leaks will, of course, 
minimize exposure and minimize the 
reporting requirement. Some industry 
participants recommended that the 
standard include a method for “dere
gulating” the regulated areas once ex
posures fall below the permissible ex
posure limits. (Com. 45, Com. 53, Com. 
57) OSHA does not feel that a formal 
method for deregulation is necessary. 
Since the standard does not require 
maintenance of a regulated area 
except where exposures are above the 
permissible exposure limit, the regu
lated area requirement does not apply 
where the employer has reduced the 
exposure levels below the permissible 
exposure limit. Nor would a deregula
tion procedure contribute to the pro
tection of employees. Moreover, if 
formal deregulation were required, it 
would be necessary for the employer 
to file an additional notification with 
the OSHA area office should condi
tions change thereafter and the expo
sure again exceed the permissible ex
posure limits. In view of these consid
erations, a formal deregulation proce
dure would appear to be unnecessarily 
burdensome.

Monitoring: paragraph (e). Signifi
cant changes have been made in the 
monitoring section of the final stan
dard in response to comments by par
ticipants. Briefly, the final standard 
requires all covered employers to make 
measurements to determine whether 
any employee may be exposed to air
borne concentrations of benzene, and 
imposes different measuring require
ments depending on whether exposure 
measurements are above or below cer
tain levels.

The monitoring requirements are 
imposed pursuant to Section 6(b)(7) of 
the Act (29 U.S.C. §655) which man
dates that any standard promulgated 
under section 6(b) shall, where appro
priate, “provide for monitoring or 
measuring of employee exposure at 
such locations and intervals, and in 
such manner as may be necessary for 
the protection of employees.” The 
purposes of monitoring are to deter
mine the extent of exposure, to identi
fy the source of exposure to the 
hazard and to enable the employer to 
select proper control methods and 
evaulate the effectiveness of the se
lected methods. Thus, monitoring en
ables employers to meet the legal obli
gation of the standard to assure that 
their employees are not exposed to 
benzene in excess of prescribed levels. 
Additionally, monitoring enables em
ployers to notify the employees of 
their exposure level, as required by 
section 8(c)(3) of the Act, and provides 
information necessary to the examin
ing physician.

The need to conduct exposure moni
toring was generally accepted by par
ticipants in the rulemaking process 
(P.C. 35MCA brief, p. 55-b; P.C. 36;

ORC brief, p. 7). Many comments, 
however, objected to the proposal’s re
quirement to measure airborne expo
sures in all workplaces “where benzene 
is present” (P.C. 33; API brief, p. 127a;
P.C. 34; ORC brief, pp. 7-8). Partici
pants argued that the use of the term 
“present” is so broad as to encompass 
each and every employee at a facility 
(Ex. 6, No. 53). It was also argued that 
benzene is present in the ambient at
mosphere (Ex. 6, No. 43; Ex. 84B. 18, 
Ex. 84A, p. 7) with the result that 
every work operation in every city 
would probably have to be monitored 
(Ex. 6, No. 43, p. 12). OSHA’s objective 
is to minimize all occupational expo
sures to benzene. The term “presence” 
was used in the proposal to convey the 
intent that, whenever the exposure of 
any employee to benzene concentra
tions resulted from workplace oper
ations at the place of employment, the 
employer was required to measure 
that exposure. OSHA does not intend 
that employees, who might be exposed 
solely froni other sources, such as am
bient levels of benzene, be covered by 
the monitoring requirements. In view 
of the confusion as to the meaning of 
the term “presence,” the final stan
dard does not use that term but in
stead specifies the general classes of 
occupational activities which can 
result in employee exposure to ben** 
zene, and requires monitoring where 
any of these activities are conducted.

In conducting the monitoring of ex-; 
posures, the standard does not require 
that each individual employee’s expo
sure level be measured. Although indi
vidual measurement is the ultimate in
dicator of employee exposure, OSHA 
believes that a requirement for indi
vidual measurements may be too bur
densome. Accordingly, the standard 
requires that the measurements be 
made by monitoring which is represen
tative of each employee’s exposure to 
benzene over an eight-hour period 
without regard to the use of respira
tors. It should be noted that the re
quirement for representative monitor
ing does not preclude an employer 
from taking individual exposure mea
surements of each of his employees; 
individual measurements are certainly 
considered to be representative; and 
the representative monitoring require
ment is the minimum that the employ
er must meet.

In establishments having more than 
one work operation involving the use 
of benzene, the monitoring to be rep
resentative must pe performed for 
each type of employee exposure 
within each operation. One partici
pant requested that area sampling be 
permitted in order to lessen the 
burden and cost of monitoring each 
employee with a different job function 
(Ex. 6, No. 49, p. 4). Although the final 
standard does not specifically require 
personal sampling, monitoring under

the standard must determine breath
ing zone exposures. Appendix B, IV, 
therefore, recommends that air sam
pling be taken in the employee’s 
breathing zone. Area samples are gen- 
eraly not as direct a measure of em
ployee exposure, and consequently, 
may not meet the requirement for rep
resentative monitoring, although 
where area sampling can be correlated 
with breathing zone exposures, area 
sampling may be used. OSHA, howev
er, notes that while there are tech
niques to correlate area sampling with 
breathing zone exposures, these are 
generally more burdensome than per
sonal sampling and involve much more 
sophisticated data collection and anal
ysis, including the performance of per
sonal sampling to assure the correla
tion.

Some participants suggested that 
employers with several places of em
ployment, in which there are work- 
places with identical processes or oper
ations, be permitted to monitor only a 
representative number of such loca
tions (Ex. 6; Ex. 50, p. 3; Ex. 60, p. 7). 
The fact that work operations are in 
different geographical locations would 
not in itself preclude representative 
monitoring. However, it is the employ
er’s responsibility to assure that inden- 
tification of conditions, characteris
tics, activities, climate, etc. exist so 
that monitoring at particular sites 
would actually be representative of 
employee exposure at other sites.

The employer is also required to use 
a method of monitoring and'measure
ment with an accuracy (at a confi
dence level of 95%) of not less than 
plus or minus 25% for concentrations 
of benzene of 1 ppm or more. Methods 
of measurement are presently avail
able to detect benzene to this accuracy 
level (Tr. 342-3) and one such method 
is described in Appendix A, H, E. In
dustry participants expressed concern 
that consistent compliance with these 
accuracy requirements will be impossi
ble. (PC 36; AISI brief pp. 106-108.) 
The record, however, indicates that, 
even where benzene is.present with 
other organic solvents, the OSHA 
Analytical Method will still enable em
ployers to measure low levels of ben-. 
zene well within the accuracy require-1 
ment of the standard. (Tr. p. 343.), 
Indeed, it was suggested at the hear- - 
ing that , there is an alternate method j 
for sampling, passive dosimeters, j 
which may comply with the accuracy) 
reqirements contained in the proposal, j 
(Tr. 2381.)

As eariler indicated, the standard re
quires all covered employers to initial
ly measure the airborne exposure of 
all of their employees. Some partici
pants objected to this requirement and 
recommended that initial monitoring 
be limited to those workplaces where 
there is a probability of exposure to 
benzene in excess of the permissible

FEDERAL REGISTER, V O L 43, NO. 29— FRIDAY, FEBRUARY 10, 1978



RULES AND REGULATIONS 5951

exposure limit (P.C. 36; AISI brief, pp. 
73-74; P.C.34; ORC brief; p. 8) or in 
excess of 10 ppm (MCA brief, p. 50). It 
is OSHA’s view that a “probability” is 
too speculative where a carcinogen is 
involved, and that a more definitive 
basis is needed for determining em
ployee exposure. It is, therefore, 
OSHA’s decision to require initial 
monitoring at any level of exposure to 
a carcinogen. Initial measuring of ex
posure is necessary for the protection 
of employees particularly where, as 
here, the permissible exposure level is 
not a “safe” or “no effect” level but is 
predicated upon feasibility. Moreover, 
initial monitoring does not place an 
undue burden on the employer since 
he need not continue the monitoring 
for those employees whose exposures 
are below the action level.

The standard requires that the ini
tial monitoring be conducted and the 
results thereof obtained within 30 
days of the effective date of the stan
dard. Several comments requested 
that a longer period, ranging between 
two months (Ex. 176) to six months 
(P.C. 36; AISI brief, p. 75; TR 3137), be 
allowed for employers to meet this re
quirement. OSHA has retained the 
thirty day requirement. Since the 
final standard has a delayed effective 
date of thirty days after date of publi
cation in the F ed era l  R e g is t e r , em
ployers will have sixty days to comply 
with this requirement. OSHA feels 
that this period is sufficient to enable 
employers to secure sampling equip
ment, take samples, and obtain the re
sults. Moreover, the standard permits 
employers, who have monitored within 
the last year, to utilize these measure
ments for purposes of compliance with 
the initial monitoring requirements, 
provided that the sampling and ana
lytical method used meets the accura
cy test of this standard and provided 
that the employer maintains a record 
of these measurements and notifies 
employees of their exposure levels. 
Employers who have already moni
tored their employees’ exposures 
within th is period will, therefore, not 
have to conduct initial monitoring 
tmless, because of a process, control or 
Personnel change, they are required to 
redetermine exposures. In addition, to 
the extent that the initial monitoring 
requirement cannot be complied with 
oecause of the unavailability of profes- 
®®Dal or technical personnel or of ma
terials or equipment, the temporary 

Procedures of the section 
mo)(6XA) of the Act may be appropri- 

y utilized. As noted, however, it is 
ot expected that this will be general

ly necessary.
niT*16 frequency of monitoring em- 

exposure has been modified in 
wm standard. The proposal
would have required monthly monitor- 
“jewhere exposures were above the 
permissible exposure limit and quar

terly monitoring of those employees 
whose exposure was below that level. 
The final standard does not require 
employers to repeat the monitoring 
where the initial measurements are 
below the action level, unless there is 
some change in operations which 
might alter the exposures. Where the 
exposure measurements are above the 
action level but not in excess of the 
permissible exposure limit, the em
ployer is required to monitor quarter
ly. Where initial or subsequent moni
toring indicates that exposures are 
above the permissible exposure limit, 
the employer must monitor monthly. 
In developing these requirements, 
OSHA has given serious consideration 
to the numerous suggested modifica
tions of the proposal’s requirements. 
These ranged from suggestions to 
lessen the frequency of repeated moni
toring to suggestions that monitoring 
frequencies should depend on Whether 
the process is stable or highly variable 
(Ex. 6, No. 40), or should be based on 
performance variables, such as fre
quency of use, quantity used (Ex. 6, 
No. 70) and engineering controls (Ex. 
6, No. 12, No. 43), or should be at the 
discretion of a professional (Ex. 6, No. 
43). Some participants objected to pe
riodic monitoring where initial moni
toring reveals exposures below the 
permissible exposure lim it (P.C. 36; 
AISI brief, p. 76; Com. 36, 10, 37). 
OSHA agrees that periodic monitoring 
is not necessary where exposures are 
shown to be below the action level. Ac
cordingly, OSHA has eliminated the 
repeat monitoring réquirement for op
erations below the action level. Where 
initial measurements are above the 
action level but do not exceed the per
missible exposure limit, periodic moni
toring is necessary to assure that ex
posures remain within that range and 
do not rise to above the permissible 
exposure limit. OSHA believes that 
quarterly monitoring is sufficient to 
detect substantial changes in expo
sures and to assure that employee ex
posures remain below the permissible 
exposure limit. Some participants ob
jected to monthly monitoring where 
initial measurements are above the 
permissible exposure lim its (P.C. 36 
AISI brief, p. 76, Ex. 6, No. 50). Their 
rationale is that repeat monitoring 
serves no purpose since the hazard has 
already been identified (Ex. 170). They 
argued that the requirement to estab
lish regulated areas where exposures 
are above the permissible exposure 
lim it is a sufficient incentive for em
ployers to remonitor a workplace as 
soon as they believe that the exposure 
has been reduced (P.C. 36 AISI brief, 
p. 76-7). As previously pointed out, 
monitoring serves other purposes than 
initital determination of employee ex
posure. Monitoring is a check on the 
efficiency of engineering controls: in
creased levels alert the employer to

the need to check and possibly alter 
these controls. Increases in benzene 
levels may also necessitate changes in 
types of respirators. Exposure mea
surements remind employees and em
ployers of the continued need to pro
tect against hazards, and are also 
useful to the examining physician in 
determining whether the exposed em
ployee is at an increased risk. OSHA, 
therefore, is of the view that repeated 
monitoring, where initial measure
ments are above the permissible expo
sure limit, is necessary to protect em
ployees. Other participants expressed 
the view that this monitoring should 
be less frequent than monthly—that 
is, should be quarterly (P.C. 31 ORC 

-brief, p. 9; L.C. 3); semi-annually (P.C. 
36 AISI brief, p. 78; Ex. 6, No. 57), an
nually (Ex. 6, No. 59, No. 76), or as fre
quently as significant changes are be
lieved to have occurred (L.C. 19). In 
view of the leukemogenic hazard of 
exposure to benzene, it is OSHA’s view 
that monthly monitoring, where expo
sures are above the permissible expo
sure limit, is necesary to protect the 
health of exposed employees.

The final standard also provides 
that employers may discontinue moni
toring for those employees for whom 
two consecutive measurements taken 
seven days apart show exposures to be 
below the action level. Where employ
ee exposure measurements fall below 
the permissible exposure lim it but are 
at or above the action level, the em
ployer may alter the monitoring 
schedule for those employees from 
monthly to quarterly after two con
secutive measurements taken seven 
days apart indicate the reduction in 
levels.

The standard further requires that, 
whenever there has been a production, 
process, control, or personnel change 
which may result in new or additional 
employee exposure, or whenever the 
employer suspects that a change of 
employee exposure may occur, the em
ployer must repeat the required moni
toring. Redetermination of exposures 
in such instances is necessary so that 
the employer may take the necessary 
action to protect his employees, such 
as providing appropriate respiratory 
equipment, or instituting engineering 
controls. Redetermination is required 
only where there is a new exposure or 
an increase in éxposure levels is sus
pected (Ex. 6, No. 76, No. 50). The re
quired redetermination where there is 
a change of personnel was added to 
the final standard in view of evidence 
that exposure levels can change when 
different employees perform the work 
(Tr. 3093). This requirement does not 
mean, however, that the employer 
must remonitor every time there is a 
personnel change but he must redeter
mine exposures when the work prac
tices of the substitute employee are 
such that an increase in exposure may
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result. Redetermination of exposure 
must also take place after the cleanup 
of spills and the repair of leaks, rup
tures or other breakdowns. One com
ment suggested that redetermination 
not be required in these instances 
(L.C. 19). OSHA has not adopted this 
suggestion. Spills, leaks, etc., can 
result in very high exposure levels (Tr. 
1299; P.C. 30, p. 48), and the require
ment to redetermine exposures after 
cleanup or repair provides one method 
of ascertaining that proper corrective 
methods have been instituted and em
ployee exposures are not significantly 
altered.

The final standard further requires 
that employers notify each of their 
employees of the exposure measure
ment which represents that employ
ee’s exposure. This requirement is dis
cussed in detail under Recordkeeping.

It should also be noted that para
graph (m) of the standard requires the 
employer to allow employees or their 
designated representatives an opportu
nity to observe the monitoring. The 
specific provisions of paragraph (m) 
are discussed below.

Methods of compliance: paragraph 
(/). The final standard, as the pro
posed standard, requires employers to 
institute engineering and work prac
tice controls to reduce employee expo
sure to benzene to or below the per
missible exposure limits, except to the 
extent that such controls are not fea
sible. This requirement is in accord 
with OSHA’s policy that feasible engi
neering and work practice controls 
must be used as the primary methods 
of reducing employee exposures. This 
policy is based on the view that the 
most effective means of controlling 
employee exposures is to contain con
centrations at their source through 
use of mechanical means combined 
with work practices rather than reli
ance on the variability of human be
havior so critical to the successful use 
of respirators. Thus, the standard also 
provides that, in situations where fea
sible engineering controls and work 
practices are insufficient to reduce ex
posure to the permissible limits, the 
controls must nonetheless be used to 
reduce exposures to the lowest achiev
able level, and then be supplemented 
by the use of respiratory protection.

In reaching the decision to require 
engineering and work practice controls, 
as the primary methods of reducing* 
benzene exposures, OSHA has careful
ly considered the objections of various 
participants. While recognizing that in 
many situations engineering and work 
practice controls are the preferred 
methods of reducing exposures to or 
below the permissible levels, several 
participants recommended that the 
hierarchy of control measures be 
eliminated and employers be allowed 
the freedom of selecting the control 
measure to be instituted. (Tr. 3140).

These participants particularly object
ed to the requirement that engineer
ing controls and work practices be 
used to reduce exposure to the lowest 
achievable level even if that level is 
above the permissible exposure limit. 
Various arguments were made in sup
port of this position. One participant 
pointed out that, where the controls 
will not reduce exposures sufficiently, 
respirators will have to be used 
anyway. This employer suggested that 
OSHA mandate the continued search 
for controls which are sufficient to 
reduce employee exposure, but allow 
employers to select any appropriate 
method of reducing exposures (Com. 
43). As was pointed out in the benzene 
hearing (Ex. 59, p. 12), as well as in 
other OSHA rulemaking proceedings, 
respirators are the least satisfactory 
means of control because of difficul
ties inherent in their design and use. 
Respirators are capable of providing 
good protection only if they are prop
erly selected for the types and concen
trations of airborne concentrations 
present, properly fitted and refitted to 
the employee, worn by the employee, 
and replaced when they have ceased 
to provide protection. While it is theo
retically possible for all of these condi
tions to be met, it is more often the 
case that they are not. Consequently, 
the protection of employees by respi
rators is not always effective and is, 
therefore, permitted only in certain 
specified circumstances. For example, 
proper facial fit, is essential but, due 
to variations in fit, individual facial di
mensions and the limited range of the 
facepiece configurations, such fit is 
difficult to achieve. (Tr. 332-335) 
Often the work involved is strenuous 
and the increased breathing resistance 
of the respirator reduces their accept
ability to employees. Safety problems 
presented by respirators must also be 
considered. Respirators limit vision. 
Speech is also limited. Voice transmis
sion through a respirator can be diffi
cult, annoying and fatiguing. Move
ment of the jaw in speaking also 
causes leakage. Communication may 
make the difference between a safe ef
ficient operation, on the one hand, 
and confusion and panic, especially in 
difficult and dangerous jobs, on the 
other hand. Moreover, skin irritation 
can result from wearing a respirator in 
hot, humid conditions and such irrita
tion can cause considerable distress 
and disrupt work schedules. It is clear, 
therefore, that respirators cannot be 
considered as the primary means of 
employee health protection. Neverthe
less, respirators do provide some pro
tection and OSHA has concluded that 
under certain limited circumstances, 
where no alternatives are available, 
respirators may be used to reduce em
ployee exposures.

Industry participants further argued 
against a system of priorities because

of alleged unfeasibility of engineering 
controls. Most of these participants’ 
objections to methods of compliance, 
however, lie in the area of, economic 
rather than technological feasibility 
(Com. 49, p. 5; Com. 54, p. 2; Com. 73, 
p. 3). As discussed below, OSHA has 
determined that this standard is feasi
ble and that the implementation of 
engineering and work practice controls 
is for the most part technologically 
feasible. However, OSHA realizes that, 
under some particular circumstances, 
engineering and work practice controls 
may not be technologically feasible in 
a particular work operation. There
fore, the standard explicitly recognizes 
that an employer may demonstrate 
the infeasibility of engineering and 
work practice controls as to one or 
more operations in a particular pro
cess, and in these circumstances use 
respirators to provide the required 
protection. The question of whether 
an employer has met its burden of es
tablishing that engineering and work 
practice controls are infeasible in a 
particular work operation involves the 
consideration of many complex factors 
and a rational balance process. Factors 
such as levels of exposure, useful re
maining life of the equipment and the 
effort made by the employer to imple
ment such controls are relevant.

In addition to the obligation to insti
tute engineering and work practice 
controls, except to the extent that 
such controls are not feasible, the 
final standard also requires that each 
employer establish and implement a 
plan, including schedules for reducing 
exposures to within the permissible 
exposure lim it or to the greatest 
extent feasible, solely by engineering 
and work practice controls. These 
written plans must be furnished upon 
request for examination and copying 
to representatives of the Assistant 
^Secretary and the Director. These 
plans must be reviewed and updated 
periodically to reflect the current 
status of exposure control. Some par
ticipants felt that the requirement for 
written plans was burdensome and un
necessary (Com. 45, 59). OSHA, how
ever, views the requirement for writ
ten plans as an essential part of the 
compliance program since it will en
courage employees to actually achieve 
the controls and also provide the nec
essary documentation to OSHA, em
ployers and employees of the compli
ance methods chosen, the extent to 
which controls have been instituted 
and plans to institute further controls 
to achieve safe and healthful work
places.

A compliance issue relating to the 
requirement for engineering conwois 
and work practices in this final ben
zene standard involves the relation
ship of that requirement to the cov
ered employers' legal obligation as to 
engineering controls under the prior
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benzene standard (29 CFR 1910.1000, 
Table Z-2). The new standard, at para
graph (f)(1), requires the implementa
tion of engineering controls and work 
practices. OSHA views the two stan
dards as a continuum of enforceable 
obligations which have been crystal
lized in the standards promulgation. 
More specifically, in evaluating wheth
er the employer has instituted con
trols, OSHA compliance personnel 
would consider not only the employ-; 
er’s performance under the new stan
dard but also his prior obligation 
under its predecessor.

Respirator protection: paragraph
(g). The final standard contains re
quirements for respiratory protection. 
The standard requires employers to 
provide and assure the use of respira
tors whenever the permissible expo
sure level is exceeded. Paragraph (g) 
makes clear, however, that respirators 
are only to be used when other means 
of control are not feasible, and that 
the use of respirators is not a substi
tute for engineering and work practice 
controls. The standard allows respira
tors to be used to achieve compliance 
with the permissible exposure levels 
only in certain specific situations. The 
reason for the limitations is that respi
rators are, as stated above, the least 
satisfactory means of exposure con
trol.

The standard contains a respirator 
selection table to enable the employer 
to provide the type of respirator which 
affords the proper degree of protec
tion. While the employer must select 
the appropriate respirator from the 
table for each work operation on the 
basis of the airborne concentrations of 
benzene, he may always select a respi
rator providing greater protection— 
that is, one prescribed for higher con
centrations of benzene than present in 
his workplace. It should also be noted 
that OSHA does not anticipate, as pre
viously suggested in the proposal, that 
a conflict between the respirator selec
tion table of the benzene standard and 
that of the coke oven standard will 
arise. Industry date (Ex. 136, attach 
No. 2) indicates that benzene expo
sures at coke oven batteries are gener
ally below 1 ppm and respiratory pro
tection for benzene exposure will gen
erally not be required.

The standard further requires that 
the employer select respirators from 
among those approved by NIOSH 
under 30 CFR Part 11. Participants 
Pointed out (Com. 41; Tr. 752; TR 139) 
that, although the standard’s respira
tory selection table permits the use of 
chemical cartridge respirators for con
centrations of 50 ppm or less, NIOSH 
does not approve chemical cartridge 
respirators for benzene. OSHA is well 
aware of the fact that NIOSH does 
not approve organic vapor cartridge or 
canister respirators for substances, 
such as benzene, with poor warning

qualities and that such respirators do 
not generally have end-of-service life 
indicators (Tr. 140). The standard’s re
quirement for NIOSH approval, how
ever, is designed to assure that only 
devices approved and certified by 
NIOSH for use against organic vapors 
be used, notwithstanding the fact that 
such certification carries a stated or 
implied prohibition against the use of 
these devices for substances with poor 
warning properties. The alternative 
would be to chance employee protec
tion by allowing use of non-approved 
devices, or to require supplied air res
pirators or self-contained breathing 
devices which in many cases would 
give rise to extreme operational diffi
culties (Tr. 142). Since organic vapor 
cartridge and canister respirators cur
rently approved by NIOSH have been 
shown to be effective in absorbing ben
zene vapors, neither of these alterna
tives is necessary.

To compensate for the lack of ade
quate warning properties of these res
pirators, the standard requires fre
quent replacement of the cartridge or 
canisters (Tr. 140). The standard re
quires that the cartridges or canisters 
be changed at the end of their service 
life or the end of the shift in which 
they are first used, whichever comes 
first. Some participants objected to 
the requirement to replace air purify
ing canisters and cartridges at the end 
of the shift. They felt that it would 
lead to waste (Com. 40), would do little  
to encourage research and develop
ment of an end of service life indicator 
(Com. 41), and would be too frequent 
where benzene concentrations are low 
and cartridge life is long (Com. 65). 
Recommendations for longer periods 
varied (Com. 53; L.C. 3; L.C. 19; Com. 
60). OSHA has considered these rec
ommendations but has concluded that, 
in order to assure that employees re
ceive the maximum protection from 
benzene vapors, cartridges or canisters 
must be changed at least at the end of 
each shift. Should NIOSH, at some 
later date, certify a benzene end of 
service life indicator, which demon
strates that the canister or cartridge is 
useful past the end of the shift, OSHA 
would allow the cartridge or canister 
to be used for the extended period. Ac
cordingly, the final standard has been 
changed to make this clear and hence 
encourage research and development 
of an end of service life indicator for 
benzene.

The standard further requires that 
the employer institute a respiratory 
protection program in accordance with 
29 CFR 1910.134. This section contains 
basic requirements for proper selec
tion, use, cleaning and maintenance of 
respirators. The employer is also re
quired to assure that the respirator is 
properly fitted and to allow employees 
to wash their faces and respirator face 
pieces. In addition, paragraph (j)(i) of

the standard requires that employees 
be properly trained in the use of respi
rators.

The standard requires that the em
ployer shall provide respirators and 
otherclothingandequipm ent required 
for protection from exposure to ben
zene at no cost to the employee. 
OSHA has allocated the costs of respi
rators and clothing and equipment re
quired for protection from benzene ex
posure to the employer in order to ef
fectuate the purposes of the Act. The 
employers’ costs in providing respira
tors and protective equipment and 
clothing were considered in the eco
nomic assessment. This language clari
fies OSHA’s position which has long 
been implicit in health standard pro
ceedings under sectionJKb) of the Act.

Protective Clothing and Equipment 
paragraph ih). The final standard re
tains the requirement that, where the 
employee is exposed to eye contact or 
repeated skin contact with benzene, 
the employer must provide and assure 
that employees wear the appropriate 
protective clothing and equipment. 
This requirement compels employers 
to furnish, where necessary, such 
items as goggles, face shields or gloves, 
or footwear.

The available scientific evidence on 
the intact and unbroken skin has been 
discussed above under Dermal and Eye 
Exposure lim its. Although the evi
dence on skin absorption of benzene is 
inconclusive, it is an “undisputed as
sumption” that the penetration of any 
benzene molecule will be greater 
through damaged skin (Tr. 2469-70). 
The record evidence also indicates 
that there are situations where em
ployees are immersed or drenched 
with benzene liquids (Tr. 289, 292, 
299). Liquid benzene on the skin may 
cause erythemia and blistering, and 
dry scaly dermatitis may develop on 
prolonged or repeated exposure (Ex. 
2-3); Burns may occur from benzene 
spills (Tr. 292). One purpose of the 
protective clothing and equipment re
quirement is to protect employees 
from dermatitis and bums. Additional
ly, since benzene is a carcinogen and 
since bteaks in skin surfaces common
ly occur, OSHA has concluded that it 
is necessary to require personal protec
tive clothing and equipment although 
the full effect of liquid benzene on the 
eye and the skin is as yet unknown. To 
do otherwise would be to leave em
ployees unprotected and expose them  
to what might ultimately be shown as 
a most serious hazard.

Few comments were received on the 
protective clothing and equipment re
quirements. Some participants indicat
ed that they already provide such pro
tection to their employees (L.C. 4). 
One participant suggested that the 
extent of body exposure, which would 
trigger the need for the protective 
clothing, be delineated in the stan-
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dard. (Com. 55.) OSHA, however, be
lieves that the likelihood of eye or re
peated skin contact and the resultant 
need for protective clothing must be 
assessed on the basis of individual 
workplace operations. One comment 
objected to the need for protective 
clothing or equipment where 1 percent 
or less benzene is present in the liquid 
benzene. There is, however, nothing to 
indicate that such percentages would 
create a sufficiently reduced hazard to 
warrant total elimination of the re
quirement.

The final standard requires the use 
of “impermeable” protective clothing 
and equipment. This requirement was 
in the emergency temporary standard. 
The proposal, however, would have 
simply required “appropriate protec
tive clothing and equipment.” Where 
eye and skin protection are required, 
the protective clothing and equipment 
to be “appropriate” must not allow 
liquid benzene to reach the eyes or 
skin. To make this clear, jOSHA has 
adopted the language of the emergen
cy temporary standard. The imperme
able clothing must prevent all penetra
tion of benzene. Thus, where imper
meable gloves are used, liquid benzene 
should not seep through the cuff or 
any other opening in the glove. This 
could very well increase the hazard to 
the employee. It appears, on the basis 
of testimony from the industry expert 
witness, that, when a chemical sub
stance on the skin is covered with a to
tally inclusive material, the rate of 
permeability of the substance through 
the skin is greatly increased (TR 2464; 
2473).

H y g ie n e  F a c il it ie s

Although normally required in car
cinogen standards (See Coke Oven and 
Cancer Policy), the final benzene stan
dard does not contain any requirement 
for hygiene facilities, such as waste 
disposal, housekeeping, showers, 
change rooms, or laundering of cloth
ing.

The question of what, if any, hy
giene facilities should be included in 
the final standard was at issue in the 
benzene rulemaking proceeding. The 
most common view of participants in 
that proceeding was that hygiene fa
cilities were not necessary because of 
the volatility of benzene (L.C. 19). 
Almost all participants felt that no 
hazard would be created by the ab
sence of hygiene facilities. One wit
ness, however, testified that, in his 
opinion, the wife of a benzene exposed 
employee, who laundered her hus
band’s work clothes daily died from 
benzene induced leukemia (Tr. 314). 
Unfortunately, no further information 
concerning this case was furnished. 
OSHA, consequently, finds that the 
record does not establish the need for 
a requirement for hygiene facilities.

Medical surveillance: paragraph (i). 
This standard requires that employers
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make available a medical surveillence 
program for those workers who are ex
posed to benzene at or above the 
action level of 0.5 ppm TWA. In addi
tion, the regulation contains an emer
gency provision for the biological mon
itoring of employees exposed to a mas
sive release of benzene.

Evidence contained in the record 
clearly indicates that a medical sur
veillence program is an appropriate 
measure. Hematologists, company 
physicians and other participants have 
recommended the inclusion of a medi
cal surveillence provision in the final 
standard (Ex. 106; P.C. 30; Ex. 211; Ex. 
17, Ex. 179, Bommarito, Tr. 3382). 
Also, a review of the record discloses 
that it is a current commmon practice 
of many industries to routinely exam
ine their employees for evidence of 
benzene toxicity, (e.g. Wodka, Tr. 
1263; Com. 26; Joyner, Tr. 2286; Dow, 
Tr. 2967, 3021; Ex. 77H.)

Section 6(b)(7) of the Act requires 
that employers make available medical 
examinations to ascertain whether the 
health of workers is adversely affected 
by exposure to toxic substances, where 
appropriate. The requirements con
tained in this regulation are designed 
to detect changes in the hematopoietic 
system resulting from chronic expo
sures to benzene which may be mani
fested in a range of blood disorders, in
cluding leukemia.

It is widely recognized that the 
major target organ in chronic benzene 
toxicity is the hematopoietic sy stem , 
especially the bone marrow. This 
system has the attribute that a sample 
of the peripheral blood offers a unique 
biological “window” on the function
ing and health of this system, provid
ing much direct visual information not 
readily available for other organs or 
systems.

It is OSHA’s view that a medical sur
veillance program directed toward the 
early detection of hematopoietic dys
function by examination of peripheral 
blood samples is an appropriate mea
sure. This determination receives sup
port from: (1) Studies showing that 
early blood dyscrasias have been de
tected in workforces screened by labo
ratory tests (and often in workers dis
playing no obvious physical sympto
matology) (Greenburg, Ex. 2-8, p. 419; 
Savilahti, Ex. 2-95, p. 1; Goldstein, Ex. 
43B, p. 138); and (2) that even in cases 
of acute myelogenous leukemia, a 
period of remission, unfortumately 
brief, may be effected in a substantial 
proportion of those afflicted with this 
fatal disease by appropriate treat
ment. (ORC/Jandl, P.C. 34, p. 73-74). 
OSHA’s decision is also supported by 
evidence that some cases of benzene- 
induced blood disorders may be re
versed upon cessation of exposure and 
by appropriate treatment. (ORC/ 
Jandl, P.C. 34, p. 39).

The medical surveillance provision 
of the proposed standard was the

object of much comment and testimo
ny. For example, over 45 separate 
comments addressed this issue in pre- 
hearing submissions alone. Additional
ly, substantial testimony was adduced 
during the hearing, and additional 
views were submitted to OSHA in the 
form of post-hearing comments. These 
suggestions addressed both the con
tent and frequency of the examina
tions as well as what information 
should be elicited from the medical/ 
work history portion.

OSHA, in formulating the provisions 
of the medical surveillance section, 
was aware of several problems. While 
there is no disagreement that the 
blood tissues are the most important 
organ relative to chronic benzene tox
icity, there are as yet no consistent 
patterns of abnormalities, especially at 
low exposure levels, and no specific 
pathognomonic tests of benzene toxic
ity (Rosen, PC 23A, p. 2). Compound
ing this problem is the fact that it is 
difficult to separate cases of early ben
zene hematoxicity from more common 
minor blood disorders (Goldstein, Tr. 
354). Associated with the problems of 
exam content is one of testing fre
quency. There are simply no precise 
estimates of the time course of the 
various abnormalities to allow deter
mination of optimal testing frequency. 
Opinions based upon the lifespan of 
theNblood cells are equally inapplicable 
in determining the frequency of such 
exams (Battle, P.C. 2 6 0 . While realiz
ing that the more frequent the exams 
the greater the probability of detect
ing blood disorders induced by ben
zene, OSHA is also aware of the prac
tical considerations of a medical sur
veillance program. Unlike the coke 
oven standard which applies to a de
fined number of workers employed in 
well characterized work sites, benzene 

•is a component (usually as a contami
nant) of a wide variety of refined pe
troleum solvents and, therefore, some 
benzene exposure occurs in a myriad 
of work sites and work operations. 
OSHA also recognizes that to be effec
tive a medical surveillance program 
must be acceptable to a majority of 
workers subjected to the examination, 
the tests must display a high degree of 
accuracy and reproducibility, and the 
program should be able to be per
formed in a routine manner without 
unduly taxing medical resources. 
Given the above facts, the prescribed 
medical surveillance program is de
signed to accommodate the purpose of 
detecting early blood disorders result
ing from benzene exposure without 
being overly burdensome and unduly 
intrusive.

The medical surveillance program 
consists of three main elements: (1) An 
initial and periodic examination for all 
those employees exposed to airborne 
benzene concentrations at or above 
the action level, (2) evaluation of ab-
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normal findings by a hematologist 
and, (3) a biological screen for workers 
who may have received excessive expo
sure as a result of an emergency.

Several commentators and hearing 
participants recommended to OSHA 
that the medical screening program 
should be, in some way, related to em
ployee exposure, and several specifi
cally suggested that an action level be 
utilized as the determining boundary. 
(Com. 10; Com. 21; Com. 26; Com. 36; 
Com. 46; Com. 47; Com. 53; Com. 70; 
Com. 72; Com. 76; L.C. 3; PC 36; AISI 
brief). Many others felt that routine 
medical surveillance applied to all 
workers exposed to benzene without 
regard to degree of exposure, as was 
specified in the proposed standard, 
was an excessive requirement (e.g. Ex. 
6-36). OSHA has examined these anal
yses and, as a result, has significantly 
altered the content of the surveillance 
program in the final standard. Fur
thermore, it is OSHA’s view that the 
requirements of the medical surveil
lance program cannot be left to discre
tion of the examining physician be
cause some physicians may not be 
fully aware of the wide range of ef
fects resulting from benzene exposure.

The final standard requires that em
ployers must make available an initial 
and periodic examination to any 
worker exposed at or above the action 
level. While it is the Agency’s position 
that there is no “safe” level for ben
zene exposure, OSHA believes that the 
vast majority of workers exposed 
below the action level will not mani
fest blood dyscrasias, while those at or 
above this value are at greater risk, 
the precise extent of which is un
known. The inclusion of an action 
level concept will therefore limit medi
cal surveillance requirements for those 
employees as to whom the probability 
of identifying benzene-induced blood 
disorders is in all likelihood minimal, 
and will focus such efforts on a popu
lation at increased risk.

I n it ia l  E x a m in a t io n

The initial examination has two 
components: a medical/work history 
and a series of laboratory blood tests. 
This differs from the proposed stan
dard which drew no distinctions be
tween initial histories and examina
tions and subsequent ones. The final 
standard does, however, make such a 
distinction. The purpose of the history 

a*er*' ^ e  Physician to problems 
which may indicate an individual’s in
creased sensitivity to benzene. The 
fennanent standard requires the 
"*aing of a history with the data ele- 
mSnts specified in the proposal.

Eli Lilly (Com. 28) and Dupont 
iv,om. 46) generally agreed with the 
Proposed history requirements, while 
f*C h em ical agreed with the intent, 

h®t a complete medical history 
"dth an emphasis on blood problems is

an essential part of a benzene medical 
surveillance program. They felt, how
ever, that the wording should be sim
plified so that the worker could supply 
the information him /herself with 
m in im a l  professional assistance. (E x . 
154.) OSHA, recognizing the merits of 
this suggestion, has not chosen to 
mandate the precise wording of the 
history taken, but only to require that 
specific areas should be queried. The 
employer, therefore, has considerable 
latitude with respect to the actual 
format. W hether the employee an
swers the medical history or is ques
tioned by a health professional is also 
left to the discretion of the employer. 
The standard does require, however, 
that all aspects of the medical surveil
lance program be under the supervi
sion of a licensed physician.

One hematologist objected to the in
clusion of questions pertaining to a 
family history of hematologic neo
plasms, noting that there is little evi
dence associating these disorders with 
a predisposing increased sensitivity to 
benzene (ORC/Jandl P.C. 34, Add. 5, 
p. vii). Another hematologist also criti
cized this provision on the basis that 
the information obtained was both un- 
realiable and of unknown relevance to 
benzene toxicity (P.C. 26C). Jandl also 
stated that genetically related hemo
globin alterations (hemoglobinopath
ies) are not highly relevant and are 
therefore of no predictive value 
(ORC/Jandl, P.C. 34). OSHA agrees 
that there is no known or even sus
pected association of benzene-induced 
blood dyscrasias with some hemoglo
binopathies such as sickle cell anemia. 
However, Aksoy has reported findings 
that individuals with thalessemia (an
other hemoglobin disorder) may be 
more sensitive to the hematotoxic ef
fects of benzene (Ex. 44). (It is not 
clear from Aksoy’s testimony whether 
or not thalassemias are at greater risk 
of developing leukemias resulting 
from benzene exposure.) Moreover, he 
also observed a familial link with leu
kemia resulting from benzene expo
sure. (Ex. 24). In view of Aksoy’s find
ings, OSHA believes that it is appro
priate that the questions in the medi
cal history relating hemoglobinopath
ies and a family history of malignant 
blood diseases remain in the standard.

Battle'recommended that the health 
history also include questions concern
ing possible exposure to marrow 
toxins, such as the use of insecticides 
and volatile cleaning agents in the 
home (P.C. 2 6 0 . Since exposure to 
these types of agents may have signifi
cant impact on the blood picture of ex
amined workers, queries regarding ex
posure to other marrow toxins both in 
and outside of the work environment 
have been added to the history re
quirements.

The initial laboratory examination 
requires that a series of classical blood

tests and also measurements of serum 
bilirubin and reticulocyte count be 
performed. As noted, there is no con
sistent pattern of blood abnormalities 
resulting from benzene exposure. Var
ious investigations claim that the ear
liest sign of benzene hematotoxicity is 
anemia or leukopenia, or changes in 
red cell indices. Some believe that red 
cell enlargement (macrocytosis) (Gold
stein, Ex. 75; Goldwater, Ex. 140) or an 
absolute lymphopenia (Goldstein) may 
be suggestive of early marrow damage. 
(Occasional observations of a paradox
ical hypercellularity in response to 
benzene exposure have been reported, 
e.g., by Aksoy; however, the basic he
matological workup should detect this 
particular response).

An examination of the record dem
onstrates that there is general agree
ment that the following laboratory he
matological tests should be part of an 
initial or baseline examination:
(a) Red Cell count
(b) W hite Cell count
(c) Hem atocrit
(d) Hemoglobin
(e) MCV—(m ean corpuscular volume)
(f) MCH—(mean corpuscular hemoglobin)
(g) MCHC—(mean cell hem oglobin concen

tration)
These tests are routinely performed in 
most blood examinations; they provide 
basic information about all three 
blood cell lines. The normal values are 
well known, and the tests are usually 
automated with the attendant benefits 
of being highly reproducible and accu
rate.

Differential counts of white blood 
cells, also required by the standard, 
are not amenable to automation and 
are therefore performed manually 
under microscopic examination by 
trained technicians. Battle commented 
that white blood cell counts are no 
longer performed on a routine basis in 
his clinic and that -such an assay is 
usually only performed in response to 
abnomal cell counts (P.C. 2 6 0 . How
ever, other commentators have recom
mended, the inclusion of a differential 
count as part of a basic hematologic 
examination (both the initial and in
terval tests) (ORC/Jandl, P.C. 34, pp. 
46-51, Goldstein Ex. 75). In addition to 
providing information on the relative 
number of various white cell types, 
the differential count provides an op
portunity to observe aberrant cellular 
morphology and to note any unusual 
proportions of immature cells. Jandl 
feels that scanning of the slide by a 
trained technician for these types of 
findings is of the utmost importance 
(ORC/Jandl, P.C. 34, p. 45). For the 
above reasons, a differential count is a 
required part of the laboratory exami
nation. In addition to the basic labora
tory tests, serum bilirubin and reticu
locyte counts must also be done in the 
initial laboratory exam. These tests 
may provide information indicative of
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hemolytic states and other abnormali
ties. Because of the non-specificity of 
these two assays relative to benzene 
toxicity, the time-consuming nature 
and instability of the reticulocyte 
preparations, these particular tests 
were the object of much comment and 
criticism. Several commentators stated 
that although these tests were of little 
value on a routine basis, they should 
be made part of a preplacement or ba
seline exam (Com. 28, 72). Based on a 
review of this issue, OSHA believes 
that these two particular blood exami
nations should be included as a part of 
the initial laboratory tests only, to 
provide a more comprehensive picture 
of a worker's hematological profile, for 
possible later comparative purposes.

Several hematologists stressed the 
importance of obtaining pre-exposure 
data as a baseline against which latter 
comparisons could be made (ORC/ 
Jandl, P.C. 34, p. 36; Battle, P.C. 26C; 
Goldstein Ex. 75, p. 5). The initial 
exam requirement of the standard ap
plies to both employees already ex
posed to benzene at or above the 
action level as well as to new or reas
signed employees who may be exposed 
at or above the action level. In the 
first case, the blood data obtained is 
not, of course, a true non-exposed ba
seline, but may be useful at a later 
date should significant changes in 
blood values occur. In addition, since 
the standard requires that an initial 
laboratory exam be performed for all 
new or reassigned employees prior to 
their actual exposure to benzene at or 
above the action level, pre-exposure 
baseline data will gradually become in
creasingly available in the years subse
quent to promulgation of this stan
dard.

As an aid to physicians for compar
ing the results of the most recent 
blood testing with early data, the re
cordkeeping paragraph requires that, 
at the completion o f the differential 
count, the slide of a peripheral blood 
smear be made permanent and stored 
for possible future reference. Reten
tion of the slide allows the exam ining  
physician to directly compare the 
most recent findings with earlier ones, 
especially with respect to possible 
changes in morphology of the blood 
cells; counting data alone would not 
permit this type of comparison.

Doc Chemical suggested that kidney 
and liver function tests should be per
formed as a part of the preplacement 
examination (Tr. 2967). OSHA recog
nizes that these laboratory examina
tions may identify conditions indica
tive of ah impaired ability to detoxify 
benzene. However, given the low per
missible exposure lim it mandated by 
this standard, OSHA concluded that 
requirement of these tests would be 
excessively burdensome. In this 
regard, Goldstein testified that he saw 
no value to incorporate these tests (Tr. 
380).

P e r io d ic  E x a m in a t io n

The medical surveillance section re
quires that a brief updated history be 
taken semiannally at the time of one 
of the blood examinations. Battle sug
gested that such a history include que
ries as to exposure to drugs -or chemi
cals as'w ell as recent illnesses since 
the last history (P.C. 2 6 0 . Because 
these agents may act to adversely 
affect the hematopoietic system and 
may be reflected in the blood picture, 
OSHA agrees with these particular 
suggestions and has incorporated all 
of them into the requirements for the 
interval history.

The periodic laboratory tests are 
similar to those specified for the ini
tial exam, except that serum bilirubin 
and reticulocyte assays are deleted 
since, as stated above, the two assays 
are required only in establishing a ba
seline. Comments received by OSHA 
concerning the frequency of interval 
blood examination ranged from quar
terly (ORC, P.C. 34, p. 11; Tr. 3382, Tr. 
270) to 3 times a year (Com. 28; Tr. 
3328; Battle, P.C. 2 6 0 , semiannually. 
(Tr. 3138) to those who felt the fre
quency should in some manner vary 
according to the exposure level (e.g., 
Tr. 2965, 6-10, 6-37, 6-47, 6-64, 6-76, 
41-3, 41-19). Dow expressed the view 
that the frequency should be the deci
sion of the responsible physician and 
related to the medical condition of the 
employee and the environmental con
trol of the specific work area (Tr. 
2965). As detailed previously, there is 
insufficient information in the record 
to allow a precise determination of op
timum testing frequency. No com
pletely reliable information exists on 
the numbejr of months which elapse 
between the first laboratory signs of a 
blood disorder and the onset of clinical 
disease or what effect a particular 
time delay has on therapeutic out
come. There is no reason for casual
ness about the testing frequency 
though, since even if a blood change 
were to progress steadily downhill, 
early detection and treatment may 
provide substantial benefit. It is 
OSHA’s judgement, following exami
nation of the various options available, 
that a six month interval between rou
tine blood examinations is appropri
ate.

The standard contains a provision, 
applicable to both the initial, periodic 
and emergency exams, requiring that 
employees’ abnormal test results must 
be referred to a hematologist for fur
ther evaluation should certain speci
fied warning signs appear. This provi
sion, which was not a part of the pro
posal, is in response to recommenda
tions that: (1) A hematologist be in
cluded in some manner in the medical 
surveillence program (ORC/Jandl,
P.C. 34); (2) specific quantitative 
guidelines including ranges (Ex. 6-60) 
be given physicians and; (3) that addi

tional laboratory tests should be given 
if an abnormal count becomes mani
fest or significant changes occur rela
tive to baseline values (NPRA, Tr. 
3325-3331; AISI, Tr. 3263-64; ARCO, 
P.C. 3 2 0 . With respect to item (1), an 
industry participant testified that it 
was already the practice at his compa
ny to refer workers to hematology spe
cialists if blood abnormalities are dis
covered (Joyner, Tr. 2286-87), and 
Dow remarked that they discussed ab
normal blood findings of workers with 
the hematologists (Tr. 3021). Also 
Arco commented that, if abnormal 
conditions arise among its employees 
exposed to benzene, follow-up exami
nations are given and medical treat
ment performed until blood tests 
reveal values within the normal range 
(P.C. 3 2 0 . Also, Dow disclosed that, 
for its imployee exposed to benzene, 
an increased medical surveillence pro
gram would result if conditions such 
as an undiagnosed anemia or leukocy
tosis were detected (Tr. 2984-85). 
Sakol has noted that ineffective and 
inappropriate medical treatment was 
given to workers apparently suffering 
hematological disorders from benzene 
exposure which ultimately evolved 
into a frank leukemia (Tr. 303). This 
incident further illustrates the need 
for a specialist’s evaluation, if abnor
malities are detected.

Again it should be emphasized that 
the question of what constitutes the 
earliest laboratory evidence of chronic 
benzene toxicity is not known with 
certainty (ORC/Battle, P.C. 26C, p. 3). 
It is known that the level of all 3 blood 
cell lines may be variously affected by 
exposure. However, examination of 
the benzene literature reveals that the 
hematological boundaries of what is 
considered “normal” have varied. 
More recent tabulation of normal 
ranges are those published by NIOSH 
(Ex. 2-2, p. 135): Wintrobe (Ex. 2-107, 
p. 1791, 1794, 1795) and those submit-
ted by Jandl (ORC/Jandl, PC 34, p. 
29), The normal range of hematologi
cal values presented generally agree 
quite well, especially those given by 
Jandl and Wintrobe. It is OSHA’s con
clusion that laboratory findings 
beyond these ranges must require ad
ditional evaluation by a blood special
ist. In specifying the values beyond 
which findings are considered abnor
mal, OSHA utilized the values in the 
above citations to yield the widest 
range (often the range limits do not 
exactly coincide) in order to minimize 
the burden on the employer in border
line cases.

However, as illustrated by Goldstein, 
it may be possible for some individuals 
to experience a significant hem atologi
cal response to benzene exposure and 
yet exhibit blood values within the 
range normal for the population as a 
Whole (Goldstein, Tr. 356). To identify 
such workers for referral to a hema-
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tologist, the standard also includes as 
a trigger, an allowable deviation figure 
for certain indicies, relative to an earli
er determined value. The advantage'of 
this approach is that the individual 
acts as his own control. As early as 
1926, Greenberg in recommending cri
teria for exclusion of workers from 
further benzene exposure, utilized as 
one of his criteria changes -in  the 
blood picture based on results from 
previous examination of individual 
employees. He recommended a deter
mined value of a 25% decline in red 
and white cell levels. The red cell 
count, hemoglobin and platelet count 
are generally very stable indicies and 
usually do not vary in individual cases 
by more than ±10% from baseline 
values. OSHA believes that a deviation 
of ±15% or more in these indicies 
compared to the laboratory findings 
obtained in the most recent test is of 
sufficient concern to require the atten
tion of a specialist. As white cell 
counts commonly exhibit greater vari
ation, a percentage deviation trigger 
would be too restrictive and is there
fore not included in the standard. In 
lieu of a percentage deviation, limits 
of normal ranges are prescribed.

E m er g en c y  S it u a t io n s

The emergency medical surveillance 
provisions reflect OSHA’s concern for 
those employees normally subject to 
low average exposures but who, be
cause of equipment breakdown or 
other causes, may be exposed to mas
sive doses of benzene. These workers 
may be at a relatively high risk for de
veloping adverse hematological ef
fects.

If a worker is exposed to a massive 
release of benzene, the employer must 
provide for each individual so exposed 
a urinary phenol assay at the end of 
the work shift in which the emergency 
occurred. If the results of such a test 
corrected to a specific gravity of 1.024 
are less than 75 mg/1, no further test
ing is required. However, if a urinary 
Phenol result is greater than 75 mg/1, 
Indicating an average exposure above 
10 ppm (Watts, Ex. 2-109), then a com
plete blood count including a differen
tial count must be performed as soon 
as practicable.

If the red blood cell or platelet count 
or hemoglobin differ more than ±15% 
from the most recent prior exam’s 
findings, the worker’s test results shall 
be referred to a hematologist for addi
tional evaluation. Also, if the levels of 
the three formed elements lie outside 
of the prescribed ranges further evalu
ation by a hematologist shall be re
quired.

The use of a urinary phenol assay to 
genu ine whether additional tests are 
indicated for workers exposed to high 
concentrations of benzene is supported 
oy evidence in the record. The Sun Oil 
company reported that special uri

nary phenol screening tests are pre
scribed for all persons when 10 ppm 
exposure levels are suspected (Ex. 
77F).

For all types of medical examina
tions, the employer is required to pro
vide the physician with certain infor
mation. This information includes a 
copy of the regulation, a description of 
the affected employee’s duties as they 
relate to the employee’s exposure, the 
results of the employee’s exposure 
measurement, if any, or the employ
ee’s anticipated or estimated exposure 
level, a description of any personal 
protective equipment used or to be 
used, and information froih previous 
medical examinations of the affected 
employee to the extent that it is not 
readily available to the physician. The 
purpose in making this information 
available to the physician is to aid in 
the evaluation of the employee’s fit
ness to work in areas in which the ex
posure is at or greater than the action 
levels It should be noted that the stan
dard does not require that a copy of 
the regulation be given to the physi
cian for each employee. One copy 
would be sufficient, provided the em
ployer informs the physician which 
employees are covered by this stan
dard. Information that relates to indi
vidual employees or categories of em
ployees (such as the description of job 
duties) need be transmitted to the 
physician only once, unless, for exam
ple, the duties change. Exposure mea
surements will be cumulative so that 
the results of each monitoring since 
the last examination are to be sent to 
the physician. However, since sam
pling may be done on a representative 
basis, the language of the* standard re
quires the physician to be given either 
the employee’s actual exposure mea
surements, if available, or the estimat
ed level.

Several criticisms and suggested 
changes, discussed below, were also re
ceived by OSHA in regard to para
graph (i)(6) of the proposed medical 
surveillance requirements. In the final 
standard, the employer is required to 
obtain a written opinion from the ex
amining physician containing: the 
physician’s opinion as to whether the 
employee has any detected medical 
conditions which would place the em
ployee at an increased risk of material 
impairment of health from exposure 
to benzene, the results of the medical 
tests performed, and any recommend
ed limitations upon the employee’s ex
posure to benzene and upon the use of 
protective clothing and equipment 
such as respirators. This written opin
ion must not reveal specific findings or 
diagnoses unrelated to occupational 
exposure, and a copy of the opinion 
must be provided to the affected em
ployee.

Dow Chemical expressed the opinion 
that the notification requirements

were overly burdensome and that the 
physician should be required to notify 
the employer and the employee only 
for the following reasons: Evidence of 
benzene toxicity, recommended limita
tions on worker exposure to benzene 
for any reason, or a health condition 
that precludes the use of protective 
clothing and equipment. (Tr. 2966). 
The Rubber Manufacturer’s Associ
ation offered the comment that the 
physician’s written opinion should be 
supplied to the employee only if re
quested (Ex. 6-59, p. 5). One commen
tator cautioned that because of mal
practice considerations, a physician 
might be reluctant to sign such an 
opinion (National Paint and Coatings 
Association, Inc. (NPCA, Ex. 41-14, p. 
15). Also because of malpractice con
siderations, the American Iron and 
Steel Institute recommend that this 
section be deleted (P.C. 36, p. 109). 
ORC suggested language changes for 
this physician’s opinion requirement 
(ORC, P.C. 34, p. 11, Ex. 6-76, p. 11). 
The NPCA also warned that unless 
the physician’s opinion paragraph was 
altered, denial of clearance for many 
prospective employees may result (Ex. 
41-14, p. 15). There was also comment 
concerning with whom the doctor’s 
opinion should be shared. ORC felt 
that any medical findings or diagnoses 
should be kept strictly confidential be
tween the worker and the examining 
physician (P.C. 34, p. 11; Com. 76). Fi
nally, a suggestion was received from 
industry that paragraph (i)(6)(ii) 
which lim its the physician’s opinion to 
specific findings and diagnoses related 
only to occupational exposure should 
be deleted on the basis that the em
ployer has a right to know if there are 
any reasons related to work or not, 
that might have an adverse effect 
upon an employee or may possibly 
jeopardize fellow workers. (American 
Coke and Coal Chemicals Institute, 
Ex. 176, p. 9).

The purpose in requiring that specif
ic findings or diagnoses unrelated to 
occupatonal exposure not be included 
in the written opinion is to encourage 
employees to submit to medical exami
nation by removing the fear that em
ployers may find out information 
about their physical condition that 
has no relation to occupational expo
sures.

The purpose in requiring the exam
ining physician to supply a written 
opinion containing the above men
tioned analyses is to provide the em
ployer with a medical basis to aid in 
the determination of initial placement 
and to provide information on a con
tinuing basis concerning whether or 
not the worker is at increased risk as a 
result of h is/her benzene exposure. 
Requiring that the opinion be in writ
ten form will serve as an objective 
check that the employers have actual
ly had the benefit of the information
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in making these determinations. Like
wise, the requirement that the em
ployee be provided with a copy of the 
physician’s written opinion will assure 
that the employee is informed of the 
result of the medical exam and may 
take appropriate action. Comments 
suggesting that the physician’s opin
ion be communicated only if there are 
problems or only upon request are not 
acceptable to OSHA on the basis that 
the employer has the ultimate respon
sibility to assure the protection of the 
worker’s health. Where the findings 
are negative, transmittal of the doc
tor’s opinion also provides necessary 
information to both parties that the 
employee’s health has not been ad
versely affected and provides docu
mentary evidence that the prescribed 
tests were performed and were evalu
ated.

Other aspects of paragraph (i) of the 
medical surveillance section are to be 
discussed under Recordkeeping, para
graph (1).

M a n d a t o r y  R e m o v a l  a n d  R a t e  
R e t e n t io n

Among the issues in the benzene ru
lemaking were whether OSHA should 
include a mandatory removal require
ment—that is, a provision prohibiting 
the exposure of an employee to ben
zene if the employee would be placed 
at increased risk of material impair
ment to health because of such expo
sure, and whether OSHA should in
clude a rate retention provision—that 

^  is, a provision requiring the transfer of 
such employee to another job or pro
viding that removal for medical rea
sons should not result in loss of earn
ings or seniority status to the affected 
employee. These issues, as OSHA has 
previously stated (41 PR 46780), are 
related and must be addressed togeth
er. Both employee and industry par
ticipants expressed their views as to 
several aspects of these issues in pre- 
hearing comments, in testimony 
during the hearing and in post hearing 
arguments. Subsequent to the close of 
the record in this proceeding, however, 
OSHA conducted an informal public 
hearing on mandatory removal and 
rate retention for workers exposed to 
lead as part of the rulemaking pro
ceeding on lead. Consideration of the 
critical issue of medical removal pro
tection is being undertaken for several 
pending standards together. Once this 
consideration is completed, OSHA will 
consider the extent to which the con
clusion  on medical removal protection 
are appropriate for benzene and will 
propose the inclusion of those provi
sions in the benzene standard. The 
final standard published today, there
fore, does not address the issues of 
mandatory removal and medical re
moval protection.

Employee Information and Train
ing: Paragraph (J). The standard re-

RULES AND REGULATIONS

quires each employer to provide train
ing to each of his employees who is or 
may be exposed to benzene. The need 
to train employees was not disputed 
by participants in the rulemaking pro
ceeding. Some comments, however, 
suggested limiting the training to cer
tain employees. One industry com
ment requested that workers in closed 
system operations be excluded from 
training (Com. 47). Testimony at the 
hearing, however, revealed that lea
kages in closed systems are not unusu
al occurrences and that employee ex
posure during leaks can reach high 
levels. One comment suggested the ex
clusion of workers in open system op
erations where the benzene content is 
1 percent or less (Com. 47). However, 
as stated above, it has been estab
lished that a consistent predictable re
lationship between the amount of ben
zene in a mixture and exposure levels 
does not exist and this suggestion has, 
therefore, been rejected. Another com
ment suggested the exclusion of labo
ratory personnel from training re
quirements on the ground that labora
tory personnel have a good under
standing of the hazardous nature of 
benzene (Com. 70). A laboratory tech
nician, however, testified that during 
his six years working with many toxic 
chemicals, including benzene, he re
ceived no training (Tr. 3493) and 
indeed neither he nor his coworkers 
were aware of the fact that there was 
an OSHA standard limiting exposure 
to benzene (Tr. 3492). Information and 
training are essential for the protec
tion of an employee. Each employee 
can do much to protect him self if he is 
fully informed of the hazards in his 
workplace and the protective equip
ment he should use. Furthermore, 
each employee, who is fully informed 
of the obligations which the standard 
imposes upon the employer, can deter
mine if he is working in a safe and 
healthful environment. For the rea
sons stated herein, OSHA believes 
that training must be provided to all 
employees in workplaces where ben
zene is present.

A trade association, while not disput
ing the need for training, suggested 
that employee training not be includ
ed in the benzene standard but await 
development of a comprehensive em
ployee information and training stan
dard based on the report of the Advi
sory Committee on Hazardous Materi
als Labeling and/or NIOSH’s criteria 
document entitled “A Recommended 
Standard * * *.

An Identification System for Occu
pationally Hazardous Materials” (L.C. 
14). OSHA deems it necessary for the 
protection of the health of employees 
to include the training requirements 
in the benzene standard at this time.

The standard specifies the contents 
of the training program. The informa
tion which must be imparted to the

employee must include the nature of 
benzene related health problems, the 
necessity for exposure control, and the 
purposes of medical surveillance and 
respiratory protections. No partici
pants objected to any of these items. 
Two participants suggested that em
ployees should also be trained in 
"early symptom diagnosis to detect 
acute leukemia” (Ex. Dow Venable 
statement, pg. 3; Tr. 3192; Ex. 154; Tr. 
2963-3056). These participants, howev
er, testified that the most common 
manifestations of acute leukemia are 
fatigue and nosebleeds and that these 
symptoms are not specific to acute leu
kemia (Tr. 3193). ,

The signs and symptoms of benzene- 
induced diseases are’described in con
siderable detail in Appendix A and Ap
pendix C. Both the proposed standard 
and the final standard specifically re
quire that the employees be informed, 
among other things, of the informa
tion contained in Appendix A and Ap
pendix C. (In this connection, the em
ployee should be instructed to report 
promptly the development of any of 
these symptoms which could be attrib
uted to benzene exposure.) In view of 
the requirement to include the infor
mation contained in the appendices as 
part of the training program, an addi
tional requirement on early symptom 
diagnosis would be redundant. Similar
ly, since Appendix B details the vola
tility of benzene, OSHA has not adopt
ed NIOSH’s suggestion (Baier state
ment, Ex. 84A p. 11) that the standard 
further emphasize training on the 
flammability of benzene.

In addition to Informing employees, 
the standard requires that the employ
er make available to his employees a 
copy of the standard and its appendi
ces. This requirement is intended to 
assure that employees understand 
their rights and duties under the stan
dard.

A public participant suggested that 
employers be required to hold classes 
for the training of each employee. (Ex. 
183 p. 5) OSHA has not included any 
specific requirement to this effect in 
the final standard, preferring to leave 
the manner of training up to the indi
vidual employers. Some employers will 
need to train individuals on a one-to- 
one basis, depending on the number of 
employees at a particular workplace or 
involved in particular operations. Em
ployers with a few employees may find 
it burdensome or disruptive of work 
schedules to conduct training in class 
sessions.

The employer is also required to pro
vide, upon request, all materials relat
ed to the training program to the Sec
retary and the Director. This require
ment is intended to provide an objec
tive check of compliance with the con
tent requirements of the training pro
gram. . .

The standard requires that training 
of employees be conducted within
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ninety days of the effective date. 
Newly assigned employees must be 
trained at the time of initial assign
ment. The standard further requires 
that training be repeated annually. 
These requirements were not explicit
ly in the proposed standard; however, 
they are consistent with OSHA’s 
policy on training (see, Coke Ovens 
Emissions Standard) and have been in
cluded in the final standard to assure 
that employees are trained promptly 
and receive continuing education es
sential to the protection of their 
health.

Signs and Labels: paragraph k. The 
requirements of the standard regard
ing the posting of warning signs and 
affixing caution labels remain primar
ily the same as those in the proposal 
with some difference in the legend of 
these signs and labels. These require
ments are consistent with section 
6(b)(7) of the Act which prescribes the 
use of labels or other appropriate 
forms of warning to apprise employees 
of the hazards to which they are ex
posed.

Signs. The standard requires the 
posting of warning signs in regulated 
areas. Some industry comments ob
jected to this requirement on the 
ground that the training requirements 
of the standard are sufficient for in
forming employees of the hazards of 
benzene (Com. 28). In light of the seri
ous nature of the hazard of exposure 
to benzene, OSHA does not agree. Not 
every employee will have completed 
his training before entering an area of 
operation where the exposure to ben
zene is over the permissible exposure 

alevel. Moreover, even trained employ
ees will need to be reminded of the lo
cations and the dangers of entering 
these areas. Additionally, other work
ers, such as employees of independent 
maintenance contractors who are au
thorized to enter particular regulated 
areas, need to be warned of the hazard 
and reminded to use protective equip
ment. OSHA, therefore, believes that 
both signs and training are necessary 
to adequately apprise employees of 
the hazards of benzene.

Other comments requested that lab
oratories be exempted from the sign 
requirements (Com. 70) on the ground 
that laboratory personnel are familiar 
with the hazards (Com. 20) and be
cause there are already too many 
other hazardous substances in these 
work places (Com. 28) for which signs 
are posted (Com. 37). One comment 
expressed the view that there is no 
nazard from exposure to benzene in 
laboratories or other physical areas 
wnere the content of benzene in the 
mixture used is sn ail (Com. 63, 59) or 
where benzene is used infrequently 

As stated above, there is no 
established consistent predictable rela
tionship between the amount of ben- 
zene and the exposure level, nor does
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infrequency of use eliminate the 
hazard. Signs are required by the stan
dard only in regulated areas where, by 
definition, the exposure is above the 
permissible exposure limit. Further
more, as stated above, OSHA believes 
that training in hazards alone is not 
sufficent to inform employees of the 
potential health hazards of entering 
or working in a regulated area and the 
need for the use of protective equip
ment.

Since warning the employees is nec
essary, the standard explicitly pro
vides that the employer must assure 
that nothing which detracts from the 
required information appears near or 
on the sign. Laboratory and other em
ployers who have other signs posted in 
the regulated area, therefore, have the 
responsibility for meeting this require
ment.

Another comment pointed out that 
signs would be required even wliere 
benzene was in a closed system regard
less of lack of employee exposure 
(Com. 65). This comment appears to 
overlook the fact that signs would be 
required only in those areas where em
ployee exposure is over the permissi
ble exposure lim it and that, if there is 
no benzene exposure from the closed 
system, no sign is required. This same 
comment suggested that signs would 
be required where benzene was in a 
sealed container. Since there is no ex
posure to employees when benzene is 
in sealed containers, the standard 
exempts sealed intact containers from 
all requirements but the labelling and 
training requirements; hence signs 
would not be required in areas where 
benzene is present solely in sealed 
intact containers. Another comment 
suggested elimination of sign posting 
requirements for gasoline products 
(Com. 55). Since benzene is present in 
gasoline there is, of course, a benzene 
hazard attendant to exposure to gaso
line. However, sampling data indicates 
that exposure to benzene is usually 
below 1 ppm., which would, in such 
cases, obviate the need for signs.

The standard specifies the wording 
of the signs. The purpose of this provi
sion is to assure that the proper warn
ing is given to employees. Some par
ticipants suggested that the word 
“Cancer” be replaced by “Leukemia 
Suspect Agent” (AISI, Princ. Wit, Ex. 
156. Tab I, p. 34; PC 36; AISI brief, p. 
108; PC 35; MCA brief pp. 103-5, Com. 
39). In view of the fact that it has 
been established that benzene actually 
induces leukemia, OSHA does not 
agree that “Leukemia Suspect Agent” 
adequately informs employees of the 
hazard. For the same reason, OSHA 
has not adopted the suggestion of an
other comment that the sign merely 
warn of the presence of breathing 
zone vapors which “may” be hazard
ous, the need to wear respirators and 
that unauthorized persons should stay
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out (Com. 69). One comment pointed 
out that the sign requirements do not 
warn of other serious health hazards 
that may result from exposure to ben
zene. Addition of the various other 
health hazards would increase the 
wording on the sign with the likely 
result of detracting from the cancer 
warning. The reference to the most se
rious hazard is, in OSHA’s view, a suf
ficient alert to employees that enter
ing the regulated area may be hazard
ous. Some comments objected to the 
use of the term “Cancer Hazard” 
(Com. 26) on the ground that it would 
only serve to unduly alarm employees 
(Com. 28, 50). One comment suggested 
“Cancer Suspect Agent” be used to 
conform with 29 CFR 1910.1017 which 
regulates occupational exposures to 
vinyl chloride. Since exposure to ben
zene creates an increased risk of leuke
mia, and since leukemia is cancer of 
the blood, OSHA does not believe that 
the hazard is overstated by the use of 
the term “Cancer Hazard.” Nor has 
OSHA adopted the suggestion that 
the word “Leukemia” replace the word 
“Cancer” (Com. 76). While the term 
“Leukemia” is more specific of the 
nature of the hazard, “Cancer” is the 
more familiar term and thus more 
readily alerts the employee.

Another comment (Com. 69) suggest
ed that the word “Caution” be substi
tuted for “Danger” to conform to 29 
CFR 1910.145 (c)(1) and (2) which pro
vide that danger signs should be used 
only where an immediate hazard 
exists, and caution signs used only to 
warn against potential hazards or to 
caution against unsafe practices. The 
suggestion was based on the view that 
OSHA failed to show that there exists 
a cause-effect relationship between 
employee exposure to benzene concen
trations below 10 ppm. In view of the 
epidemiological evidence of the human 
carcinogenicity of benzene, OSHA 
feels that the use of the word 
“Danger” is appropriate. Furthermore, 
the word “Danger” is used to attract 
the attention of workers, to alert 
workers to the fact that they are in a 
hazardous area, i.e., an area where the 
permissible exposure lim it is exceeded, 
and to emphasize the importance of 
the message to follow. The use of the 
word danger is consistent with the 
Coke Ovens Emissions Standard and 
other recent health standards.

Two comments objected to the 
legend “Respirator Required” pointing 
out that respirators are not always re
quired in regulated areas. The reason 
given was that, although the concen
tration within a regulated area will be 
above 1 ppm, the employee would not 
have to use a respirator if his 8-hour 
TWA were below 1 ppm and his 15 
minute ceiling is below 5 ppm (Com. 
46, 59). OSHA recognizes that some 
employees entering regulated areas 
may not be exposed above the permis-
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sible exposure limit. It is likely, how
ever, that there will be many employ
ees who work in the regulated areas 
for such periods of time or at such 
levels of exposure that they would 
without respirators be exposed to well 
above the permissible exposure limit. 
For this latter group, respirators 
would be required to reduce their ex
posure levels. To assure that these em
ployees are adequately protected, it is 
necessary that the sign alert them to 
the need to wear respirators. More
over, since even persons who are in a 
regulated area occasionally and are 
not exposed over the permissible expo
sure limits may face an increased risk 
of leukemia, OSHA does not believe 
that the respirator warning is such an 
overstatement as to necessitate elimi
nation of that warning from the sign.

One comment pointed out that the 
warning sign ignores the flammability 
of benzene (Com. 50). NIOSH also rec
ommended that the potential danger 
for fire be displayed on signs with 
equal prominence with the toxicologi
cal hazards. (Tr. 755) OSHA agrees. 
Benzene, as has been stated, is a 
highly flammable liquid. Accordingly, 
in the final standard, OSHA has added 
a requirement that the signs also con
tain the legend "Flammable—No 
Smoking” with equal prominence to 
the legend “Cancer Hazard.”

Labels. The standard requires the 
use of caution labels on all containers 
of products containing any amount of 
benzene. This requirement imposes 
upon the employer the obligation to 
assure that all such containers within 
his workplace are at all times properly 
labeled. Some industry comments re
quested that OSHA define “container” 
(Com. 46, 55, 65) in terms of sizes and 
types of containers (Com. 53; Com. 
72). Participants also appeared to be 
confused as to whether storage tanks, 
pipelines, tank cars and tank trucks 
are such containers as would be re
quire labeling (Com. 60). The purpose 
of the labeling requirement is to 
assure that, wherever benzene is pre
sent in any quantity, employees are 
apprised of the hazard. The size or 
type of the container or its use as a 
storage vessel is, therefore, not materi
al to this objective. In imposing the la
beling requirement, however, OSHA 
does not intend to include pipelines, or 
to include trucks or other vessels 
transporting benzene products in 
sealed containers. At many points of 
pipelines, there is no employee expo
sure nor can the point at which ben
zene enters a product stream often be 
determined. Benzene in liquid mix
tures, other than in gasoline, is often 
transported in closed containers, in 
which case labeling of the container is 
sufficient without a need for labeling 
the transport vehicle. Where benzene 
products not in containers are trans
ported in barges or other tank vessels,
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such as tankers and tank trucks, it is, 
of course, necessary that the vessel be 
labeled. With regard to gasoline, the 
standard does not cover activities past 
the bulk terminal and, therefore, gaso
line trucks would not require labelling. 
In view of the above, the standard spe
cifically excludes from the labeling re
quirements pipelines and any trans
port vessels or vehicles where the ben
zene product is transported in sealed 
containers.

Some participants suggested that 
the labeling requirements apply only 
to containers which have liquids with 
greater than 1% benzene (Com. 53, 
72). It was also suggested that labels 
be affixed only to containers from 
which exposure to benzene levels 
above the permissible exposure limit 
might be reasonably expected to occur 
so as to exclude a requirement to label 
finished products which might contain 
trace amounts of benzene (Com. 59). 
Since there is no known safe level of 
exposure to benzene, OSHA feels that, 
for employees to be adequately ap
prised of the hazard, all containers 
must be labeled in the same manner.

The standard requires that the cau
tion labels remain affixed when ben
zene products leave the employer’s 
workplace. Some comments questioned 
OSHA’s jurisdiction to impose such a 
requirement (Com. 50, 55, 59). The 
purpose of this requirement is to 
assure that all employees, not only 
those of a particular employer, are ap
prised of the hazardous nature of ben
zene exposure. It is OSHA’s view that 
informing employees of the hazards to 
which they are exposed is an impor
tant element in reducing occupational 
disease and injury and one of the sig
nificant purposes of the Occupational 
Safety and Health Act. Section 6(b)(7) 
of the Act, which explicitly provides 
for regulation requiring the use of 
labels or other appropriate forms of 
warning to apprise employees of the 
hazards to which they are exposed, is 
broadly drawn. This section does not 
limit the employer’s obligation of in
forming employees of hazardous con
ditions to the employer’s own employ
ee. When an employer manufactures, 
formulates or sells a product contain
ing a toxic substance, that employer is 
exposing not only his own employees 
but also the employees of other em
ployers involved in handling, trans
porting or using the product. The 
extent of the obligation to inform 
should be commensurate with the 
extent of the exposure. This is espe
cially true where the manufacturer, 
formulator or seller will in many cases 
be the only employer capable, through 
his unique knowledge, of providing the 
information needed for protection of 
employees. A narrower reading of the 
statutory authority would defeat the 
protective purposes of the Act by 
withholding from employees down the
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line who come into any contact with 
the product, adequate information as 
to the hazard. Furthermore, the use of 
the labels will alert other employers, 
who utilize or handle the product and 
who would not otherwise know of the 
presence of benzene in their work
place, of their obligation to comply 
with the standard. OSHA, therefore, 
feels that this requirement is neces
sary and appropriate to effectuate the 
purposes of the Act.

The standard prescribes the legend 
that must be included on the label. 
This is to assure that employees are 
alerted to the fact that they are han
dling benzene and to the hazard in
volved. The record evidence estab
lishes that a variety of code names 
have been used for benzene (Ex 61, 
Sakol) and that employers (Tr. 3383; 
3516), workers (Tr. 3402) and physi
cians (Tr. 305-6) often do not know 
that the product contains benzene. 
Some participants suggested that 
labels state the percentage of benzene 
in the product (Com. 58, 21, 59). In 
order to keep the label information to 
a minimum and since there is no con
sistent predictable relationship be
tween the amount of benzene in the 
product and the percentage level, the 
final standard does not require any 
such statement on ther label.

Recordkeeping and reporting. The 
provisions for recordkeeping, report
ing, availability of records and the 
transfer of records are similar to those 
in the proposal. Such changes as have 
been made in the final standard are in 
response to the request of public par
ticipants that OSHA reduce the 
burden imposed by these types of re
quirements. These provisions imple
ment the requirements of section 
8(c)(1) and (3) of the Act, and are con
sistent with OSHA’s general policy 
concerning records and reports.

Records: paragraph i l )  The standard 
requires a limited amount of record
keeping. Employers must maintain ex
posure measurement records and 
medical records.

The need for keeping these records 
was generally accepted by the partici
pants in the benzene rulemaking. The 
common purposes of these recordkeep
ing requirements is to assure the em
ployer’s compliance with the control 
measures designed for the protection 
of his employees, and to collect data 
vital to epidemiological and diagnostic 
investigations in order to resolve such 
questipns as dose-response relation
ships in blood diseases caused by expo
sure to benzene. Furthermore, these 
records are useful for the employer by 
enabling him to identify areas of his 
operations where there is or may be a 
problem. Exposure measurement re
cords assist in pinpointing those pro
cesses or operations which require ad
ditional efforts to reduce exposure to 
benzene. Medical records provide an

10, 1978
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awareness of the incidence of industri
al illness in the employer’s establish
ment and assist the employer to focus 
on any aspect of his operation which 
may materially impair the health of 
his employees. The required records 
are also useful to the employee: Expo
sure records assure employees that 
their exposure to benzene is being 
monitored and also inform them of 
the hazards to which they are ex
posed; medical records assist their ex
amining physician to accurately diag
nose and treat any health problem 
and assure proper evaluation of their 
health.

The standard specifies the informa
tion which must be included in the 
record. The exposure measurement 
record must include information 
which accurately reflects the exposure 
of each individual employee. The 
medical record must include the work 
history of each individual employee 
and information accurately reflecting 
his health. A few participants disputed 
the need for the content of some of 
these records. One comment suggested 
deletion of the requirement in para
graph (l)(l)(if(b) to include as part of 
the exposure record a description of 
sampling on the ground that it is the 
same requirement as in paragraph 
(lXIXiXa) for a description of the 
sampling procedure used to determine 
representative employee exposure. 
(Com. 76) This participant has Misun
derstood these requirements. The “de
scription of sampling” in subpara
graph (b) refers to the type of equip
ment used for collecting the concen
trations of benzene, the rate at which 
these samples were collected and the 
minimum period during which the col
lection took place/ The “sampling pro
cedure” referred to in subparagraph
(a) refers to the criteria or method 
used by the employer to determine 
that the samples he has taken are rep
resentative of the particular employ
ee’s exposure. Although these para
graphs are directed to different re
quirements, OSHA has eliminated 
from subparagraph (a) of this provi
sion the word “sampling" in order to 
avoid such confusion on the part of 
other employers.

Another comment expressed the 
new that requiring employers to in
clude in the record all of the informa
tion provided to the examining physi- 
l̂ar\  is an undue administrative 

ourden (Com. 59). Where the informa
tion is communicated in writing to the 
ooctor who will examine the employ
ee. the employer can meet his require
ment by simply retaining in his files a 
popy of this communication. Where, 

*'*le ^form ation is not fur- 
*usned in writing, it is essential to 
record it to assure that the examining 
Physician has been advised of all the 
“formation needed for evaluation of

e employee’s health. Moreover, since

this information includes exposure 
conditions and symptoms, the infor
mation is most useful not only to the 
current examining physician but also 
to a physician who years later evalu
ates the health of the employee. 
OSHA, therefore, has retained in the 
standard the requirement to record 
the information provided to the exam
ining physician.

An.industry comment pointed out 
that it is not necessary for the compa
ny physicians, who maintain the medi
cal records on behalf of the employer, 
to retain a copy of the regulation and 
its appendices as part of the record of 
each individual employee, but that re
tention of one master copy in the files 
would be sufficient if there is a refer
ence to it in each employee’s file 
(Com. 46). OSHA agrees that reten
tion of the regulation and appendices 
in each employee’s file unnecessarily 
increases the space needed for the re
cords and, accordingly, has given em
ployers the option in the final stan
dard of either including the regulation 
and appendices in each employee’s file 
or of retaining a master copy of these 
documents and referencing them in 
each employee’s medical file.

Some industry participants testified  
that their facilities would need addi
tional record clerks to maintain the in
formation in the required records (TR 
3165-3171). In view of the reduction in 
the final standard of the number of 
employees for whom exposure and 
medical monitoring must be conducted 
and réduction of at the frequency rate 
suggested by the proposal, the need 
for additional recordkeeping personnel 
is significantly reduced. Furthermore, 
since the standard does not require 
the use of any particular form for 
maintaining the prescribed informa
tion, employers may incorporate these 
records into already existing record
keeping systems, some of which are 
computerized, and thus further mini
mize the need for. additional person
nel.

The standard requires that the expo
sure measurement records and medical 
surveillance records be maintained by 
the employer for at least 40 years or 
for the duration of employment plus 
twenty years, whichever is longer. Sev
eral participants objected to the 
length of this retention period. One 
comment expressed the'view that the 
retention period was unnecessarily 
burdensome where the only exposure 
to benzene is from liquid products con
taining small amounts of benzene 
(Com. 55). Both because there is no 
known safe level for exposure to ben
zene and because there is no direct 
linear correlation between the per
centage of benzene in a liquid mixture 
and exposure levels, OSHA feels that 
there is no basis for different reten
tion requirements based on the 
amount of benzene in liquids. More

over, in view of the provision for an 
action level in the final standard, the 
number of exposure measurements 
and medical examinations which must 
be recorded will be greatly minimized 
where the small amounts of benzene 
actually do result in exposures below 
the action level.

Another comment suggested that 
the retention period for the medical 
surveillance records is unreasonably 
long (Com. 59). OSHA is aware of the 
burden of keeping both the medical 
and the exposure records for this 
length of time. However, OSHA feels 
that it is essential that the records be 
retained for this period. The record 
evidence establishes that the latency 
period for benzene induced leukemia is 
unknown (Ex. 2B-283, p. 4) and that, 
as in the case of other chemical car
cinogens, the symptoms of carcino
genesis—in this case, benzene induced 
leukemia—may not appear for many 
years after the initial exposure (Tr. 
385, 391, 410-11, 424). The retention 
period of forty years has, therefore, 
been selected to assure that the entire 
latency period would be covered. Fur
thermore, as stated in OSHA’s stan
dard for Coke Ovens Emissions (41 FR 
46782), OSHA believes that it is essen
tial to scientific investigations that ex
posure and medical records be main
tained for the same length of time, 
and that the retention period for 
these records be at least forty years.

One comment suggested that inde
pendent contractors, who customarily 
hire employees only for temporary 
work at a particular facility, be al
lowed to send the medical records to 
the Director of NIOSH upon expira
tion of the employee’s employment 
(Com. 63). As is noted below, it is 
OSHA’s policy for all employers that 
the records be maintained at the place 
of employment so long as it is in exis
tence.

The standard does not require that 
the employer, on any regular basis, 
send copies of his records to OSHA. 
The employer is, however, required 
upon request to make the records 
available for examination and copying 
to designated representativefs of OSHA 
and NIOSH. This requirement is nec
essary both for compliance purposes 
and for scientific investigations. Re
cords of required exposure monitoring 
are, in addition, to be made available, 
for examination and copying, to cur
rent employees and their representa
tives; and exposure monitoring records 
indicating their own exposure must be 
made available to former employees or 
their designated representatives. One 
participant suggested deletion of the 
reference to the term “or their desig
nated representative” (Com. 48) thus 
restricting access to appropriate expo
sure records only to the current or 
former employee himself. OSHA is of 
the view that denying access to the re-
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cords of individual exposure by desig
nated representatives could result in a 
denial of access to the information by 
the employee where he is incapacitat
ed and unable to inspect the records or 
simply not able to understand them. 
This would defeat the purpose of the 
availability provision which is to 
assure current employees that their 
exposure is properly monitored and 
assure former employees of access to 
information necessary for the contin
ued protection of their heatlh. Fur
thermore. the Act recognizes (sections 
2(b)(13); 8(c)(3); 8(f)(1)) the legitimate 
role of employee representatives in oc
cupational safety and health. One in
dustry comment suggested that em
ployee representatives be formally des
ignated in writing and that access to 
records also be requested in writing 
(Com. 15). OSHA does not deem it nec
essary to include such a requirement 
in the standard, but employers may es
tablish procedures for access to re
cords so long as the procedures do not 
restrict the employees’ and former em
ployees’ to access.

The standard also requires that 
medical records also be made avail
able, upon request, for examination 
and copying to the designated physi
cians or representative of both current 
and former employees. Some com
ments questioned the fact that the 
standard enables not only the employ
er but also the employee and his rep
resentative and OSHA and NIOSH to 
have access to medical records without 
specifying confidentiality or otherwise 
limiting circulation of the information 
(Com. 26, 48). OSHA recognizes that a 
physician’s records may contain a wide 
range of personal and medical infor
mation deemed to be confidential or 
private. For this reason, the standard 
limits the contents of the medical 
record to such information as is relat
ed to benzene exposure. Indeed, the 
standard requires in paragraph (i) (6)
(ii) that the employer advise the phy
sician that the physician’s opinion, 
which becomes a part of the medical 
record, should not reveal findings or 
diagnoses unrelated to occupational 
exposure. The need of the employer, 
the employee and OSHA and NIOSH 
to have access to this information has 
already been thoroughly discussed. 
Disclosure of the information to other 
persons is, of course, subject to protec
tive requirements of any applicable 
laws or regulations.

To assure that the records will be 
preserved for the required retention 
period of forty years, the standard re
quires an employer, who ceases to do 
business, to transfer his records to his 
successor and, in the event that there 
is no successor, to transfer the records 
to the Director of NIOSH. One indus
try comment suggested that this sec
tion be deleted. (Com. 59). Allowing 
employers to dispose, at will, of the re

cords of exposure measurements and 
medical surveillance would result, 
more often than not, in destruction of 
these records thus depriving employ
ees of information necessary for evalu
ation of their health, as well as depriv
ing NIOSH of information valuable to 
its scientific investigations.

Another participant suggested elimi
nation of the requirement that the re
cords be transferred to NIOSH by reg
istered mail. (Com. 68). OSHA has 
adopted this suggestion and the per
manent standard eliminates the re
quirement to use registered mail.

Reports. Paragraphs (d)(3), (e)(5),
(f)(2), (i)(4)(i). The standard imposes 
notification requirements upon em
ployers. This requirement is discussed 
above under Regulated Areas.

The standard also obligates the em
ployer to give certain information to 
employees. The employer must notify 
each employee of the exposure mea
surement' representative of his expo- 
sine. This notification must be made 
regardless of what the exposure level 
of the employee is. Two comments 
suggested that availability of exposure 
records was sufficient to inform em
ployees of the results of their monitor
ing (Com. 46 Com. 53). Several com
ments suggested that the notification 
be required only where the employees’ 
exposure is above the permissible ex
posure level (Com. 10,15, 21, 41, 46, 53, 
59) and that exposures below the per
missible level be available to thé em
ployee upon request (Com. lOE'OSHA 
believes that, consistent with section 
8(c)(3) of the Act, every employee has 
the right to know what his exposure 
level is and whether it is above or 
below the permissible exposure level. 
Moreover, since the permissible expo
sure level is a feasibility level and not 
a “safe” level, the employee must 
know, for proper evaluation of his 
health by a physician in the present 
and future, the level of benzene to 
which he is exposed. Accordingly, the 
suggestions to modify the employee 
notification requirements have not 
been adopted.

The standard further requires that, 
where the employee’s exposure is over 
the permissible exposure level, the em
ployer must also state in the notifica
tion what corrective action the em
ployer is going to take to reduce the 
exposure level. This is necessary to 
assure employees that the employer is 
making every effort to furnish them  
with a safe and healthful work envi
ronment, and implements section 
8(e)(3) of the Act.

Notifications to employees of their 
exposure levels must be made in writ
ing. Several comments objected to this 
requirement. Some comments suggest
ed that the employer be permitted to 
notify employees by posting of a 
notice on the workplace bulletin board 
(Com. 15, 49, 59), thus relieving the

employer of the burden of n o tify ing 
each arid every employee. It is OSHA’s 
view that direct notification to each 
employee is necessary in order to 
assure that the employee, as required 
by section 8(c)(3) of the Act, is ap
prised of all hazards to which the em
ployee is exposed.

The standard further requires that 
the notification be within five working 
days after receipt of the employer’s 
measurement results. Several industry 
comments requested a change in the 
five day requirement so as to allow ad
ditional time for employers to comply. 
(Com. 47, 49, 54, 59). OSHA feels that, 
under ordinary circumstances, the five 
day limit fulfills the statutory require
ment for promptness (section 8(c)(3)) 
yet allows employers sufficient time 
for the written notification.

The standard further obligates the 
employer to provide the employee 
with a copy of the examining physi
cian’s written opinion. One industry 
comment pointed out the large volume 
of letters per year which this notifica
tion would entail (Com. 53). However, 
in view of the necessity for each em
ployee to have an evaluation of his 
health, OSHA is of the view that fur
nishing each employee with a copy of 
the physician’s letter is not unreason
ably burdensome.

Written compliance programs are 
also required by the standard. These 
are discussed above under Methods of 
Compliance. The employer is required 
to submit his compliance program, on 
request, to OSHA and NIOSH. Addi
tionally, he must make this program 
available at the worksite for examina
tion by OSHA and NIOSH and by his 
employees or their authorized repre
sentatives. One participant suggested 
that employers be required to give to 
each employee a notice of availability 
of the compliance program rather 
than merely making it available to the 
employee or his representative. OSHA' 
feels that this would place an unneces
sary burden upon the employer, and 
has not incorporated the suggestion.

Observation of monitoring: para* 
graph (m). The final standard requires 
that the employer provide affected
employees or their designated repre
sentatives with an opportunity to ob
serve the measuring of employee expo
sures. This opportunity is specifically 
required by section 8(c)(3) of the Act. 
The standard also sets forth 
procedures which must be complied 
with1 in connection with the observa
tion of the monitoring. These pro®®* 
dures are designed to assure that the 
right to observe is meaningful and 
that the health and safety of the od*
server is protected during the observa-
tion. .

A few industry participants re<*l*®s’' 
ed that the observation of monitoring 
provision be deleted from the standara 
(Com. 65). Union participants objected
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to any limitations on this requirement 
(Grospiron statement, Ex. 11.A, p. 12). 
The arguments by industry were sev
eral: (1) The requirement fails to limit 
the number of employees who can ob
serve the monitoring; (2) it increases 
the employer’s costs of monitoring; (3) 
employees lose time from their jobs;
(4) it exposes employees to additional 
hazards; (5) it increases the liability 
potential for non-employees who are 
injured while observing; and (6) will 
result in labor/management confron
tations (Com. 65, 70: L.C. 4). In view of 
the statutory mandate that “regula
tions shall provide employees or their 
representatives with an opportunity to 
observe such monitoring or measur
ing,” OSHA has not adopted the sug
gestions to delete this provision.

One comment suggested that a one
time limit on observation of monitor
ing be established for each employee 
(Com. 60). OSHA has not adopted this 
suggestion since the statute does not 
impose any such limit and it does not 
appear to be reasonable. For example, 
a requirement to this effect would pro
hibit an employee or his representa
tive who has observed the original 
monitoring to observe the redetermi
nation of exposure which is required 
by the standard after a process or con
trol change.

E f f e c t iv e  D a t e

In order to assure that affected em
ployers and employees will be in
formed of the existence of the provi
sions and terms of this standard, and 
that employers and employees are 
given an opportunity to familiarize 
themselves with any new require
ments, the effective date of this stan
dard will be March 13,1978. Until such 
date, 29 CFR 1910.1000. Table Z-2 will 
continue to apply to those operations 
covered by the new 29 CFR 1910.1028. 
Subsequent to that date, 29 CFR 
1910.1000, Table Z-2 will continue to 
apply to all operations exempted 
under the new 29 CFR 1910.1028.

A p p e n d ic e s

Three appendices h ave  b een  in clud
ed in th is p erm anent standard. T h ese  
appendices have b een  included  prim ar
ily for in form ation  purposes. N on e o f  
the statem ents con ta in ed  th ere in  
should be construed  as e sta b lish in g  a 
juandatory requirem ent n o t o th erw ise  
imposed by th e  standard  or as d etract
ing from an ob ligation  w h ich  th e  sta n 
dard does im pose.

The in form ation  con ta in ed  in  A p
pendices A and B  is d esigned  to  aid  th e  
employer is com ply ing  w ith  require
ments of th e  standard. T h e  in form a
tion in Appendix C prim arily  provides  
fo r m a t io n  needed  b y  th e  p h ysic ian  
to evaluate th e  r e su lts  o f  th e  m ed ica l 
examination. A ppendix  C a lso  lis ts  

tner types o f  ex am in ation sr n o t re
quired by th e  standard , w h ich  m ay

help the physician in making an accu
rate assessment as to whether contin
ued exposure to benzene will place the 
employee at an increased risk. It 
should be noted that paragraph (j)(l)
(i) and (iv) specifically require that 
the information contained in Appen
dix A and C be provided to employees 
as part of their information and train
ing program.

Some suggestions were made by par
ticipants regarding the contents of 
these appendices. One participant sug
gested that Appendix A, Part III-A in
clude the requirement as to frequency 
of change of respirator cartridges and 
canisters (Com. 8). OSHA has not 
adopted this suggestion since the re
quirement is clearly set forth in the 
standard, and the employer is required 
as part of the training program to give 
each employee a copy of the standard. 
Another participant CCom. 59) sug-̂  
gested that Appendix A, I, B2 state 
that eye contact and repeated skin 
contact “be avoided” instead of “pro
hibited.” OASH does not agree since 
the standard prohibits such contact. 
This same participant suggested that 
the last sentence of Appendix A, IV, A 
be changed to indicate that medical 
assistance should be sought only if ir
ritation of eye or face persists. This 
limitation has not been added for the 
reason that OSHA feels that the more 
conservative advice imparted by the 
proposed paragraph better alerts the 
employees to the possible hazards of 
this type of exposure. The third sug
gestion of this participant was that 
Appendix A state that “medical assis
tance” be sought rather than that “a 
doctor” be called when large quanti
ties of benzene are breathed. A modifi
cation of this suggestion has been 
adopted and it is now recommended 
that medical assistance or a doctor be 
called for as soon as possible.

VII. A u t h o r it y

This document was prepared under 
the direction of Eula Bingham, Assis
tant Secretary of Labor for Occupa
tional Safety and Health, U.S. Depart
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210,

Accordingly, pursuant to sections 
4(b)(2), 6(b), 6(c) and 8(c) of the Occu
pational Safety and Health Act of 
1970 (84 Stat. 1592,1593,1596,1596, 29 
U.S.C. 653, 655, 657), the specific stat
utes referred to in section 4(b)(2), Sec
retary of Labor’s Order No. 8-76 (41 
FR 25059), and 29 CFR Part 1911, 
Part 1910 of Title 29, Code of Federal 
Regulations, is hereby amended by de
leting the emergency temporary stan
dard for occupational exposure to ben
zene at § 1910.1028 and adding a new 
permanent standard for occupational 
exposure to benzene as §1910.1028, 

_ and by amending Table Z-2 of 
§ 1910.1000. In addition, pursuant to 
section 4(b)(2) of the Act (84 Stat.

1592; 29 U.S.C. 653), OSHA has deter
mined that this new standard in 
§ 1910.1028 is more effective than the 
corresponding standards now in Sub
part B of Part 1910, and in Parts 1915, 
1916, 1917, 1918, and 1926 of Title 29, 
Code of Federal Regulations. There
fore, these corresponding standards 
are superseded by this new § 1910.1028. 
This determination, and the applica
tion of the new standard to the mari
time and construction industries, are 
implemented by adding a new para
graph (c) to § 1910.19 and by revoking 
§ 1910.20. s

Signed at Washington, D.C., this 
31st day of January, 1978. These 
amendments are effective on March
13,1978.

E u l a  B in g h a m , 
Assistant Secretary of Labor.

Part 1910 of Title 29 of the Code of 
Federal Regulations is hereby amend
ed as follows:

1. A new paragraph (c) is added to 
§ 1910.19, to read as follows:
§ 1910.19 Special provisions for air 

contaminants.

• • • * •
(c) Section 1910.1028 shall apply to 

the exposure of every employee to 
benzene in every employment and 
place of employment covered by 
§§ 1910.12, 1910.13, 1910.14, 1910.15, or 
§ 1910.16, in lieu of any different stan
dard on exposure to benzene which 
would otherwise be applicable by 
virtue of any of those sections.

§1910.20 [Revoked]
2. Section 1910.20 is revoked.

§ 1910.1000 [Amended]
3. Table Z-2 of § 1910.1000 is amended 

by adding a footnote following the 
words “Benzene (Z37.40-1969),” and by 
adding the following below Table Z-2:

4. Section 1910.1028 is revised to 
read as follows:
§ 1910.1028 Benzene.

(a) Scope and application. (1) This 
section applies to each place of em
ployment where benzene is produced, 
reacted, released, packaged, repack
aged, stored, transported, handled, or 
used.

(2) This section does not apply to:
(i) The storage, transportation, dis

tribution, dispensing, sale or use as 
fuel of gasoline, motor fuels, or other 
fuels subsequent to discharge from 
bulk terminals; or

‘Occupational exposures to  benzene are 
subject to  th e  requirem ents o f § 1910.1028 
except as specifically exem pted by 
§ 1910.1028(a)(2). Exposures exem pted by 
§ 1910.1028(a)(2) are covered by th is  
§ 1910.1000
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(ii) The storage, transportation, dis
tribution or sale of benzene in intact 
containers sealed in such a manner as 
to contain benzene vapors or liquid, 
except for the requirements of para
graph (k) (2), (3), (4), and (5), and 
paragraph (j) of this section.

(b) Definitions. “Action level” means 
an airborne concentration of benzene 
of 0.5 ppm, averaged over an 8-hour 
work day.

“Assistant Secretary” means the As
sistant Secretary of Labor for Occupa
tional Safety and Health, U.S. Depart
ment of Labor, or designee.

“Authorized person” means any 
person required by his duties to enter 
a regulated area and authorized to do 
so by his employer, by this section or 
by the Occupational Safety and 
Health Act of 1970. “Authorized 
person” includes a representative of 
employees who is designated to ob
serve monitoring and measuring proce
dures under paragraph (m) of this sec
tion.

“Benzene” (C.H«) (CAS Registry No. 
00071432) means solid, liquefied or 
gaseous benzene. It includes mixtures 
of liquids containing benzene and the 
vapors released by these liquids.

“Bulk terminal” means a facility 
which is used for the storage and dis
tribution of gasoline, motor fuels or 
other fuels and which receives its pe
troleum products by pipeline, barge or 
marine tanker.

“Director” means the Director of 
the National Institute for Occupation
al Safety and Health, U.S. Depart
ment of Health, Education, and Wel
fare, or designee.

“Emergency” means any occurrence 
such as, but not limited to, equipment 
failure, rupture of containers, or fail
ure of control equipment which may, 
or does, result in a massive release of 
benzene.

“OSHA Area Office” means the 
office of the Occupational Safety and 
Health Administration having jurisdic
tion over the geographic area where 
the affected workplace is located.

(c) Permissible exposure limits—(1) 
Inhalation—(i) Time-weighted average 
lim it (TWA). The employer shall 
assure that no employee is exposed to 
an airborne concentration of benzene 
in excess of 1 part benzene per million 
parts of air (1 ppm) as an 8-hour time- 
weighted average.

(ii) Ceiling lim it The employer shall 
assure that no employee is exposed to 
an airborne concentration of benzene 
in excess of 5 ppm as averaged over 
any 15 minute period.

(2) Dermal and eye exposure lim it 
The employer shall assure that no em
ployee is exposed to eye contact with 
liquid benzene; or to skin contact with 
liquid benzene, unless the employer 
can establish that the skin contact is 
an isolated instance.

(d) Regulated areas. (1) the employ
er shall establish, within each place of
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employment, regulated areas where 
benzene concentrations are in excess 
of the permissible airborne exposure 
limit.

(2) The employer shall lim it access 
to regulated areas to authorized per
sons.

(3) Notification of regulated areas. 
Within 30 days following the estab
lishment of a regulated area, the em
ployer shall report the following infor
mation to the OSHA Area Office;

(1) The address of each establish
ment which has one or more regulated 
areas;

(ii) The locations, within the estab
lishment, of each regulated area;

(ili) A brief description of each pro
cess or operation which results in em
ployee exposure to benzene in regulat
ed areas; and

(iv) The number of employees en
gaged in each process or operation 
within each regulated area which re
sults in exposure to benzene, and an 
estimate of the frequency and degree 
of exposure within each regulated 
area.

(e) Exposure monitoring and mea
surements.—(1) General, (i) Determi
nations of airborne exposure levels 
shall be made from air samples that 
are representative of each employee’s 
exposure to benzene over an eight (8) 
hour period.

(ii) For the purposes of this section, 
employee exposure is that exposure 
which could occur if the employee 
were not using a respirator.

(2) Initial monitoring, (i) Each em
ployer, who has a place of employ
ment where benzene is produced, 
reacted, released, packaged, repack
aged, stored, transported, handled or 
used shall monitor each of these work
places and work operations to accu
rately determine the airborne concen
trations of benzene to which employ
ees may be exposed.

(ii) The initial monitoring required 
under paragraph (e)(2)(i) of this sec
tion shall be conducted and the results 
obtained within 30 days of the effec
tive date of this section. Where the 
employer has monitored after January 
4, 1977 and the monitoring satisfies 
the accuracy requirements of para
graph (eX6) of the section, the em
ployer may rely on such earlier moni
toring to satisfy the requirements of 
paragraph (e)(2)(i) of this section, 
unless there has been a production, 
process, personnel or control change 
which may have resulted in new or ad
ditional exposures to benzene or the 
employer has any other reason to sus
pect a change which may have result
ed in new or additional exposures to 
benzene; and provided that the em
ployer maintains a record of the moni
toring in accordance with paragraph 
(1X1) and notifies each employee in ac
cordance with paragraph (e)(5).

(3) Frequency.—(i) Measurements 
below the action level If the measure

ments conducted under paragraph 
(eX2)(i) of this section reveal employ
ee exposure to be below the action 
level, the measurements need not be 
repeated, except as otherwise provided 
in paragraph (e)(4) of this section.

(ii) Measurements above the action 
level. If the measurements reveal em
ployee exposure to be in excess of the 
action level, but below the permissible 
exposure limit, the employer shall 
repeat the monitoring at least quarter
ly. The employer shall continue these 
quarterly measurements until at least 
two consecutive measurements, taken 
at least seven (7) days apart, are below 
the action level, and thereafter the 
employer may discontinue monitoring, 
except as provided in paragraph (e)(4) 
of this section.

(iii) Measurements above the permis
sible exposure lim it If the measure
ments reveal employee exposure to be 
in excess of the permissible exposure 
limits, the employer shall repeat the 
measurements at least monthly. The 
employer shall continue these month
ly measurements until at least two 
consecutive measurements, taken at 
least seven (7) days apart, are below 
the permissible exposure limits, and 
thereafter the employer shall monitor 
at least quarterly.

(4) Additional monitoring. When
ever there has been a production, pro
cess, personnel or control change 
which may result in new or additional 
exposure to benzene or whenever the 
employer has any other reason to sus
pect a change which may result in new 
or additional exposures to benzene, 
such as spills, leaks, ruptures, or 
breakdowns, the employer shall repeat 
the monitoring which is required by 
paragraph (eX2)(i) of this section.

(5) Employee notification, (i) Within 
5 working days after the receipt of the 
measurement results, the employer 
shall notify each employee in writing 
of the exposure measurements which 
represent that employee’s exposures.

(ii) Where the results indicate that 
the employee’s exposure exceeds the 
permissible exposure limits, the notifi
cation shall also include the corrective 
action being taken or to be taken by 
the employer to reduce exposure to or 
below the permissible exposure limit.

(6) Accuracy of measurement The 
employer shall use a method of mea
surement which has an accuracy, to a 
confidence level of 95 percent, of not 
less than plus or minus 25 percent for 
concentrations of benzene greater 
than or equal to 1 ppm.

(£) Methods of compliance.—ID P™" 
ority of compliance methods. The em
ployer shall institute engineering ana 
work practice controls to reduce 
maintain employee exposures to ben
zene at or below the permissible expo
sure limits, except to the extent that 
the employer establishes that these 
controls are not feasible. Where feasi-
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ble engineering and work practice con
trols are not sufficient to reduce em
ployee exposure to or below the per
missible exposure limits, the employer 
sba.ii nonetheless use them to reduce 
exposures to the lowest level achiev
able by these controls, and shall sup
plement them by the use of respira
tory protection.

(2) Compliance program, (i) The em
ployer shall establish and implement a 
written program to reduce exposures 
to or below the permissible exposure 
limits solely by means of engineering 
and work practice controls required by 
paragraph (f)(1) of this section.

(ii) The written program shall in
clude a schedule for development and 
implementation of the engineering 
and work practice controls. TheSe 
plans shall be revised at least every six 
months to reflect the current status of 
the program.

(iii) Written plans for these compli
ance programs shall be submitted, 
upon request, to the Assistant Secre
tary and the Director, and shall be 
available at the worksite for examina
tion and cdpying by the Assistant Sec
retary, the Director, and the employ
ees or their authorized representa
tives.

(iv) The employer shall institute and 
maintain at least the controls de
scribed in his most recent written com
pliance program.

(g) Respiratory protection.—(1) Gen
eral Where respiratory protection is 
required under this section, the em
ployer shall select, provide and assure 
the use of respirators. Respirators 
shall be used in the following circum
stances:

(1) During the time period necessary 
to install or implement feasible engi
neering and work practice controls;

(ii) During maintenance and repair 
activities in which engineering and 
work practice controls are not feasible;

(iii) In work situations where feasi
ble engineering and work practice con
trols are not yet sufficient to reduce 
exposure to or below the permissible 
exposure limits; or

(iv) In emergencies.
(2) R espirator selection, (i) Where 

respiratory protection is required 
under this section, the employer shall 
select and provide, at no cost to the 
employee, the appropriate respirator 
from Table 1 below and shall assure 
that the employee uses the respirator 
Provided.

iii) T he em ployer sh a ll se lec t respi 
rators from  am ong th o se  approved b; 
i e N ational In stitu te  for  O ccupation  

al Safety and H ea lth  u n d er th e  pro 
«ram of 30 CFR  P art 11.

(3) R espirator program . T h e  em ploy  
er shall in stitu te  a  resp iratory  protec  
« i i* Program in  a accordance wit! 
«1910.1140». (d), ( e ) a n d ( f ) .

(4) R espirator use. (i) Where air pu 
mying respirators (cartridge, canistei

or gas mask) are used, the employer 
shall, except as provided in paragraph
(g)(4)(h) of this section, replace the 
air-purifying canisters or cartridges 
prior td the expiration of their service 
life or the end of shift in which they 
are first used, whichever occurs first.

(ii) Where a cartridge or canister of 
an air purifying respirator has an end 
of service life indicator certified by 
NIOSH for benzene, the employer 
may permit its use until such time as 
the indicator shows the end of service 
life.

(iii) The employer shall assure that 
the respirator issued to the employee 
exhibits m in im u m  facepiece leakage 
and that the respirator is properly 
fitted

(iv) The employer shall allow each 
employee who wears a respirator to 
wash his or her face and respirator fa
cepiece to prevent skin irritation asso
ciation with respirator use.
T able I .—Respiratory protection for benzene
Airborne concentration o f  
benezene or condition of  

use
(a) Less than or equal to 

10 p/m.

(b) Less than or equal to 
50 p/m.

(c) Less than or equal to 
1,000 p/m.

(<f)^Less than or equal to 
2,000 p/m.

(e) Less than or equal to 
10,000 p/m.

(/) Escape

Respirator type

(1) Any chemical 
cartridge respirator 
with organic vapor 
cartridge; or

(2) Any supplied air 
respirator.

(1) Any chemical 
cartridge respirator 
with organic vapor 
cartridge and full 
facepiece;

(2) Any supplied air 
respirator with full 
facepiece;

(2) Any organic vapor 
gas mask; or

(4) Any self-contained 
breathing apparatus 
with full facepiece.

(1) Supplied air 
respirator with half 
mask in positive 
pressure mode.

O Supplied air respirator 
with full facepiece, 
helmet, or hood, in 
positive pressure mode.

<J) Supplied air 
respirator and 
auxiliary self- 
contained facepiece in 
positive pressure mode; 
or

(2) Open circuit self- 
contained breathing 
apparatus with full 
facepiece in positive 
pressure mode.

(J) Any organic vapor 
gas mask; or

(2) Any self-contained 
breathing apparatus 
with full facepiece.

(h) Protective clothing and equip
m ent Where eye or dermal exposure 
may occur, the employer shall provide, 
at no cost to the employee, and assure 
that the employee wears impermeable 
protective clothing and equipment to 
protect the area of the body which 
may come in contact with liquid ben
zene. Eye and face protection shall 
meet the requirements of § 1910.133 of 
this Part.

(i) Medical Surveillance—(1) Gener
al. (i) The employer shall make avail

able a medical surveillance program 
for employees who are or may be ex
posed to benzene at or above the 
action level and employees who are 
subjected to an emergency.

(ii) The employer shall assure that 
all medical examinations and proce
dures are performed by or under the 
supervision of a licensed physician, 
and provided without cost to the em
ployee.

(2) Initial examinations, (i) Within 
thirty days of the effective date of this 
section, or before the time of initial as
signment, the employer shall provide 
each employee who is or may be ex
posed to benzene at or above the 
action level with a medical examina
tion, including at least the following 
elements:

(a) A history which includes past 
work exposure to benzene or any 
other hematologic toxins; a family his
tory of blood dyscrasias including he
matological neoplasms; a history of 
blood dyscrasias including genetically 
related hemoglobin alterations, bleed
ing abnormalities, abnormal function 
of formed blood elements; a history of 
renal or liver dysfunction; a history of 
drugs routinely taken, alcoholic intake 
and systemic infections; a history of 
exposure to marrow toxins outside of 
the current work situation, including 
volatile cleaning agents and insecti
cides;

(b) Laboratory tests, including a 
complete blood count with red cell 
count, white cell count with differen
tial, platelet count, hematocrit, hemo
globin and red cell indices (MCV, 
MCH, MCHC), serum bilirubin and re
ticulocyte count; and

(c) Additional tests where, in the 
opinion of the examining physician, 
alterations in the components of the 
blood are related to benzene exposure.

(ii) No medical examination is’ re
quired to satisfy the requirements of 
paragraph (i)(2)(i) of this section if 
adequate records show that the em
ployee has been examined in accor
dance with the procedures of para
graph (i)(2)(i) of this section within 
the previous six months.

(3) Information provided to the phy
sician. The employer shall provide the 
following information to the examin
ing physician for each examination 
under this section:

(i) A copy of this regulation and its 
appendixes;

(ii) A description of the affected em
ployee’s duties as they relate to the 
employee’s exposure;

(hi) The employee’s representative 
exposure level or anticipated exposure 
level;

(iv) A description of any personal 
protective equipment used or to be 
used; and

(v) Information from previous medi
cal examinations of the affected em
ployee which is not readily available 
to the examining physican.
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(4) Physician’s written opinions, (i) 
For each examination under this sec
tion, the employer shall obtain and 
provide the employee with a copy of 
the examining physician’s written 
opinion containing the following:

<a) The results of the medical exami
nation and tests;

(6) The physician’s opinion concern
ing whether the employee has any de
tected medical conditions which would 
place the employee's health at in
creased risk of material impairment 
from exposure to benzene;

(c) The physician’s recommended 
limitations upon the employee’s expo
sure to benzene or upon the employ
ee’s use of protective clothing or 
equipment and respirators.

(ii) The written opinion obtained by 
the employer shall not reveal specific 
findings or diagnoses unrelated to oc
cupational exposures.

(5) Periodic examinations (i) The 
employer shall provide each employee 
covered under paragraph (i)(l)(i) of 
this section with a medical examina
tion at least semi-annually following 
the initial examination. These periodic 
examinations shall include at least the 
following elements:

(a) A brief history regarding any 
new exposure to potential marrow 
toxins, changes in drug and alcohol 
intake and the appearance of physical 
symptoms relating to blood disorders;

(b) A complete blood count with red 
cell count, white cell count w ith differ
ential, platelet count, hemoglobin, he
matocrit and red cell indices (MCV, 
MCH, MCHC); and

(c) Additional tests where in the 
opinion of the examining physician, 
alterations in the components of the 
blood are related to benzene exposure.

(ii) Where the employee develops 
signs and symptoms commonly associ
ated with toxic exposure to benzene, 
the employer shall provide the em
ployee with a medical examination 
which shall include those elements 
considered appropriate by the examin
ing physician.

(6) Emergency situations. If the em
ployee is exposed to benzene in an 
emergency situation, the employer 
shall provide the employee with a uri
nary phenol test at the end of the em
ployee’s shift. The urine specific grav
ity shall be corrected to 1.024. If the 
result of the urinary phenol test is 
below 75 mg/ml, no further testing is 
required. If the result of the urinary 
phenol test is equal to or greater than 
75 mg/ml, the employer shall provide 
the employee with a complete blood 
count including a red cell count, white 
cell count with differential, and plate
let count as soon as practicable, and 
shall provide these same counts one 
month later.

(7) Special examinations, (i) Where 
the results of any tests required by 
this section reveal that any of the fol-
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lowing conditions exist, the employer 
shall have the test results of the em
ployee evaluated by a hematologist:

(а) The red cell count, hemoglobin 
or platelet count varies more than 15 
percent above or below the employee’s 
most recent values;

(б) The red cell count is below 4.4 
million or above 6.3 million per mm3, 
(for males), or below 4.2 million or 
above 5.5 million per mm3 (for fe
males);

(c) The hemoglobin is below 14 
grams percent or above 18 grams per
cent (for males) or below 12 grams per
cent or above 16 grams percent (for fe
males);

(d) The white cell count is below 
4,200 or above 10,000;

(e) The thrombocyte count is below 
140x10» cells per mm3 or above 
440x 10» cells per mm*.

(ii) In addition to the information 
required to be provided to the physi
cian under paragraph (i)(3) of this sec
tion, the employer shall provide the 
hematologist with the medical record 
required to be maintained by para
graph (1)(2) of this section.

(iii) The hematologist’s evaluation 
shall include a determination as to the 
need for additional tests, and the em
ployer shall assure that these tests are 
provided.

(j) Employee information and train
ing—(1) Training program, (i) The em
ployer shall institute a training pro
gram for all employees assigned to 
workplaces where benzene is produced, 
reacted, released, packaged, repack
aged, stored, transported, handled or 
used and shall assure that each em
ployee assigned to these workplaces is 
informed of the following:

(a) The information contained in 
Appendices A and B of this section;

(5) The quantity, location, manner 
of use, release, or storage of benzene 
and the specific nature of operations 
which could result in exposure above 
the permissible exposure limits as well 
as necessary protective steps;

(c) The purpose, proper use, and 
limitations of personal protective 
equipment and clothing required by 
paragraph (h) of this section and of 
respiratory devices required by para
graph (g) of this section and § 1910.134
(b), (d), (e) and (f );

(d) The purpose and a description of 
the medical surveillance program re
quired by paragraph (i) of this section 
and the information contained in Ap
pendix C of this section; and

(e) The contents of this standard.
(ii) The training program required

under paragraph (JXlXi) of this sec
tion shall be provided within 90 days 
of the effective date of this section or 
at the time of initial assignment to 
workplaces where benzene is produced, 
reacted, released, packaged, repack
aged, stored, transported, handled or 
used, and at least annually thereafter.

(2) Access to training materials, (i) 
The employer shall make a copy of 
this standard and its Appendices read
ily available to all affected employees.

(ii) The employer shall provide, 
upon request, all materials relating to 
the employee information and train
ing program to the Assistant Secretary 
and the Director.

(k) Signs and labels. (1) The employ
er shall post signs in regulated areas 
bearing the following legend:

DANGER

BENZENE 

CANCER HAZARD 

FLAMMABLE— NO SMOKING 

AUTHORIZED PERSONNEL ONLY 

RESPIRATOR REQUIRED

(2) The employer shall assure that 
caution labels are affixed to all con
tainers of benzene and of products 
containing any amount of | benzene, 
except:

(i) Pipelines, and
(ii) Transport vessels or vehicles car

rying benzene or benzene products in 
sealed intact containers.

(3) The employer shall assure that 
the caution labels remain affixed 
when the benzene or products contain
ing benzene are sold, distributed or 
otherwise leave the employer’s work
place.

(4) The caution labels required by 
paragraph (k)(2) of this section shall 
be readily visible and legible. The 
labels shall bear the following legend:

CAUTION

CONTAINS BENZENE 

CANCER HAZARD

(5) The employer shall assure that 
no statement which contradicts or de
tracts from the information required 
by paragraphs (kX l) and (k)(4) of this 
section appears on or near any re
quired sign or label.

(l) Recordkeeping.—(1) Exposure
measurements, (i) The employer shall 
establish and maintain an accurate 
record of all measurements required 
by paragraph (e) of this section.

(ii) This record shall include:
(a) The dates, number, duration, and 

results of each of the samples taken, 
including a description of the proce
dure used to determine representative 
employee exposures;

(6) A description of the sampling 
and analytical methods used;

(c) Type of respiratory protective de
vices worn, if any; and

(d) Name, social security number, 
and job classification of the employee 
monitored and all other employees 
whose exposure the measurement is 
intended to represent.

(iii) The employer shall maintain 
th is record for at least 40 years or the
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duration of employment plus 20 years, 
whichever is longer.

(2) Medical surveillance, (i) The em
ployer shall establish and maintain an 
accurate record for each employee 
subject to medical surveillance re
quired by paragraph (i) of this section.

(ii) This record shall include:
(а) The name, and social security 

number of the employee;
(б) A copy of the physicians’ written 

opinions, including results of medical 
examinations and all tests, opinions 
and recommendations;

(c) The peripheral blood smear 
slides of the initial test, the most 
recent test, and any test demonstrat
ing hematological abnormalities relat
ed to benzene exposure;

id) Any employee medical com
plaints related to exposure to benzene;

(e) A copy of this standard and its 
appendices, except that the employer 
may keep one copy of the standard 
and its appendices for all employees 
provided that he references the stan
dard and its appendices in the medical 
surveillance record of each employee;

(/) A copy of the information pro
vided to the physician as required by 
paragraphs (i)(3)(ii) through (i)(3)(v) 
of this section; and

(g) A copy of the employee’s medical 
and work history related to exposure 
to benzene or any other hematologic 
toxins.

Oil) The employer shall maintain 
this record for at least 40 years or for 
the duration of employment plus 20 
years, whichever is longer.

(3) Availability, (i) The employer 
shall assure that all records required 
to be maintained by this section shall 
be made available upon request to the 
Assistant Secretary and the Director 
for examination and copying.

(ii) The employer shall assure that 
employee exposure measurement re
cords as required by this section be 
made available for examination and 
copying to affected employees or their 
designated representatives.

(iii) The employer shall assure that 
former employees and the former em
ployees’ designated representatives 
have access to such records as will in
dicate the former employee’s own ex
posure to benzene.

(iv) The employer shall assure that 
employee medical records required to 
be maintained by this section be made 
available upon request for examina-
vii1 copying to a physician or 

other individual designated by the af
fected employee or former employee.

(4) Transfer of records, (i) When the 
employer ceases to do business, the 
successor employer shall receive and 
retain all records required to be main-

by paragraph (1) of this section 
ror the prescribed period.

(ii) When the employer ceases to do 
usmess and there is no successor em

ployer to receive and retain the re-
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cords for the prescribed period, the 
employer shall transmit these records 
by mail to the Director.

(iii) At the expiration of the reten
tion period for the records required to 
be maintained under paragraph (1) of 
this section, the employer shall trans
mit these records by mail to the Direc
tor. p

(m) Observation of monitoring.—(1) 
Employee observation. The employer 
shall provide affected employees, or 
their designated representatives, an 
opportunity to observe any measuring 
or monitoring of employee exposure to 
benzene conducted pursuant to para
graph (e) of this section.

(2) Observation procedures, (i) When 
observation of the measuring or moni
toring of employee exposure to ben
zene requires entry into areas where 
the use of protective clothing and 
equipment or respirators is required, 
the employer shall provide the observ
er with personal protective clothing 
and equipment or respirators required 
to be worn by employees working in 
the area, assure the use of such cloth
ing and equipment or respirators, and 
require the observer to comply with 
all other applicable safety and health 
procedures.

(ii) W ithout interfering with the 
measurement, observers shall be enti
tled to:

(а) Receive an explanation of the 
measurement procedures;

(б) Observe all steps related to the 
measurement of airborne concentra
tions of benzene performed at the 
place of exposure; and

(c) Record the results obtained.
(n) Appendices. The information 

contained in the appendices is not in
tended, by itself, to create any addi
tional obligations not otherwise im
posed or to detract from any existing 
obligations.
Appendix A—Substance Safety Data Sheet, 

Benzene

I. SUBSTANCE IDENTIFICATION

A. Substance. Benzene.
B. Permissible Exposure: Except as to the 

use as fuels of gasoline, motor fuels and 
other fuels subsequent to discharge from  
bulk term inals.

1. Airborne. 1 part of benzene vapor per 
m illion parts of air (1 ppm); tim e-weighted 
average (TWA) for an 8-hour workday for a 
40-hour week, w ith a IS m inute ceiling con
centration of 5 ppm.

2. Dermal. Eye contact and skin contact 
w ith liquid benzene shall be prohibited.

C. Appearance and odor. Benzene is a 
clear, colorless liquid w ith a pleasant, sweet 
odor. The odor of benzene does not provide 
adequate warning of its hazard.

I I . HEALTH HAZARD DATA

A. Ways in which the benzene affects your 
health. Benzene can affect your health if 
you inhale it, or if it comes in contact w ith  
your skin or eyes. Benzene is also harm ful if 
you happen to swallow it.

B. Effects of overexposure. 1. Short-term  
(acute) overexposure: I f ' you are overex-
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posed to high concentrations of benzene, 
well above the levels where its odors are 
first recognizable, you may feel breathless, 
irritable, euphoric, or giddy; you may expe
rience irritation in eyes, nose, and respira
tory tract. You may develop a headache, 
feel dizzy, nauseous, or experience unsteadi
ness in walking. Severe exposures may lead 
to convulsions.

2. Long-term (chronic) exposure. Repeated 
or prolonged exposure to benzene, even at 
relatively low concentrations, may result in 
various blood disorders, ranging from  
anemia to leukem ia, an irreversible, fatal 
disease. Many blood disorders associated 
w ith benzene exposure may occur w ithout 
physical symptoms.

III . PROTECTIVE CLOTHING AND EQUIPMENT

A. Respirators. Respirators are required 
for those operations in which engineering 
controls or work practice controls are not 
feasible to reduce exposure to the permissi
ble level. If respirators are worn, they, m ust 
have a National Institute for Occupational 
Safety and H ealth (NIOSH) seal of approv
al, and cartridges or canisters must be re
placed before th e end of their service life , or 
the end of th e sh ift, whichever occurs first. 
If you experience difficulty breathing while 
wearing a respirator, te ll your employer.

B. Protective Clothing. You must wear im
pervious protective clothing (such as boots, 
gloves, sleeves, aprons, etc.) over any parts 
of your body that could be exposed to liquid 
benzene.

C. Eye and Face Protection. You must 
wear splash proof safety goggles if it is pos
sible that benzene may get into your eyes. 
In addition, you must wear a fape shield if 
your face could be splashed w ith benzene 
liquid.

IV. Emergency and F irst Aid P rocedures

A. Eye and face exposure. If benzene is 
splashed in your eyes, wash it out immedi
ately w ith large amounts of water. Call a 
doctor as soon as possible.

B. Skin exposure. If benzene is spilled on 
your clothing or skin, rembve the contam i
nated clothing and wash the exposed skin 
w ith large amounts of water and soap imme
diately. W ash contam inated clothing before 
you wear it again.

C. Breathing. If you or any other person 
breathes in large amounts of benzene, get 
the exposed person to fresh air at once. 
Apply artificial respiration if breathing has 
stopped. Call for medical assistance or a 
doctor as soon as possible.

D. Swallowing. If benzene has been swal
lowed and th e patient is conscious, do not 
induce vomiting. Call for medical assistance 
or a doctor im mediately.

V. Medical R equiremkits

If you are exposed to benzene at a concen
tration at or above 0.5 ppm on an 8-hour 
tim e-weighted average, your employer is re
quired to provide a medical history and lab
oratory tests w ithin 30 days of the effective 
date of th is standard and sem iannually 
thereafter if you are continually exposed at 
or above 0.5 ppm. These tests shall be pro
vided w ithout cost to you. In addition, if you 
are accidentally exposed to benzene (either 
by ingestion, inhalation, or sk in /eye con
tact) under conditions known or suspected 
to be toxic exposure to benzene, your em
ployer is required to make special tests 
available to you.
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VI. Observation or Monitoring

Your employer is required to perform  
measurements that are representative of 
your exposure to benzene and you or your 
designated representative are entitled to ob
serve the monitoring procedure. You are en
titled  to receive an explanation of the mea
surem ent procedure, observe th e steps 
taken in the measurement procedure, and to 
record the results obtained. W hen the moni
toring procedure is taking place in an area 
where respirators or personal protective 
clothing and equipment are required to be 
worn, you or your representative must also 
be provided with, and must wear the protec
tive clothing and equipment.

VII. Access to R ecords

You or your representative are entitled to 
see the records of measurements of your ex
posure to benzene upon request to your em
ployer. Your medical exam ination records 
can be furnished to your physician or desig
nated representative upon request to your 
employer.
VIII. P recautions for Safe Use, Handling 

and Storage

Benzene liquid is highly flammable. It 
should be stored in tightly closed containers 
in a cool, w ell ventilated area. Benzene 
vapor may form explosive m ixtures in air. 
All sources of ignition must be controlled. 
Use nonsparking tools when opening or clos
ing benzene containers. Ground or bond 
m etal benzene containers. Fire extinguish
ers, where provided, m ust be readily avail
able. Know where they are located and how 
to operate them . Smoking is prohibited in 
areas where benzene is used or stored. Ask 
your supervisor where benzene is used in  
your work area and for additional plant 
safety rules.

Appendix B—Substance Technical 
Guidelines, Benzene

I. PHYSICAL AND CHEMICAL DATA

A. Substance identification.
1. Synonyms: Benzol, benzole, coal 

naptha, cyclohexatriene, phene, phenyl hy
dride, pyrobenzol. (Benzine, petroleum ben
zine, and benzine do not contain benzene.)

2. Formula: C«H« (CAS Registry Number: 
000071432)

B. Physical data.
1. Boiling Point (760 mm Hg); 80.1C 

(176F)
2. Specific Gravity (water = 1 ): 0.879
3. Vapor D ensity (air = 1): 2.7
4. M elting Point: 5.5C (42F)
5. Vapor Pressure at 20 C (68F): 75 mm Hg
6. Solubility in Water: .06%
7. Evaporation Rate (ether = 1): 2.8
8. Appearance and Odor: Clear, colorless 

liquid w ith a distinctive sw eet odor.
I I . FIRE, EXPLOSION, AND REACTIVITY HAZARD 

DATA

A. Fire.
1. Flash Point (closed cup): -11 C (12F)
2. A utoignition Temperature: 580 C 

(1076F)
3. Flammable lim its in Air, % by Volume: 

Lower 1.3%, Upper: 7.5%
4. Extinguishing Media: Carbon dioxide, 

dry chem ical, or foam.
5. Special Fire-Fighting Procedures: Do 

not use solid stream of water, since stream  
will scatter and spread fire. W ater spray can 
be used to keep fire exposed containers cool.

6. Unusual fire and explosion hazards: 
Benzene is a flammable liquid. Its vapors

can form explosive m ixtures. All ignition  
sources must be controlled when benzene is 
used, handled, or stored. W here liquid or 
vapor may be released, such areas shall be 
considered as hazardous locations. Benzene 
vapors are heavier than air; thus the vapors 
may travel along the ground and be ignited 
by open flam es or sparks at locations 
remote from the site at which benzene is 
handled.

7. Benzene is classified as a I £  flammable 
liquid tor the purpose of conforming to the 
requirements of 29 CFR 1910.106. A concen
tration exceeding 3250 ppm is considered a 
potential fire explosion hazard. Locations 
where benzene may be present in quantities 
sufficient to produce explosive or ignitahle 
m ixtures are considered Class I Group D for 
th e purposes of conform ing to th e require
m ent of 29 CFR 1910.309.

B. Reactivity.
1. Conditions contributing to instability: 

Heat.
2. Incom patibility: H eat and oxidizing ma

terials.
3. Hazardous decomposition products: 

Toxic gases and vapors (such as carbon 
m onoxide).

I I I . SPILL AND LEAK PROCEDURES

A. Steps to be taken if the. material is re
leased or spilled. As much benzene as possi
ble should be absorbed with suitable materi
als, such as dry sand or earth. That remain
ing must be flushed w ith large amounts of 
water. Do not flush benzene into a confined 
space, such as a sewer, because of explosion 
danger. Remove all ignition sources. Venti
late enclosed places.

B. Waste disposal method. Disposal m eth
ods m ust conform to other jurisdictional 
regulations. If allowed, benzene may be dis
posed of: (a) Absorbing it in dry sand or 
earth and disposing in a sanitary land fill; 
(b) if sm all quantities, by removing it to a 
safe location from buildings or other com
bustible sources, pouring it in dry sand or 
earth and cautiously igniting it: (c) if large 
quantities, by atom izing it in a suitable com
bustion chamber.

IV. MONITORING AND MEASUREMENT 
PROCEDURES

A. Normal monitoring program: Measure
m ents taken from the purpose of determin
ing employee exposure are best taken so 
that th e representative average 8-hour ex
posure may be determined from a single 8- 
hour sample or two (2) 4-hour sam ples. 
Short-tim e interval sam ples (or grab sam
ples) may also be used to determ ine average 
exposure level if a m inim um  of five mea
surem ents are taken in a random manner 
over the 8-hour work sh ift. Random sam
pling means that any portion of th e work 
sh ift has th e same chance of being sampled 
as any other. The arithm etic average of all 
such random sam ples taken on one work 
sh ift is an estim ate of an em ployee’s aver
age level of exposure for th at work sh ift. 
Air sam ples should be taken in  the employ
ee’s breathing zone (air th at would nearly 
represent that inhaled by th e em ployee). 
Sampling must be performed by gas adsorp
tion tubes or alternative m ethods m eeting 
the requirements of the standard w ith sub
sequent chem ical analysis, by gas chromato
graphy. M ethods m eeting the prescribed ac
curacy and precision and requirements are 
available in th e “NIOSH manual of Analyt
ical M ethods.”

V. MISCELLANEOUS PRECAUTIONS

A. High exposures to benzene can occur 
when transferring th e liquid from one con
tainer to another. Such operations should 
be w ell ventilated and good work practices 
must be established to avoid spills.

B. Use non-sparking tools to open benzene 
containers which are effectively grounded 
and bonded prior to opening and pouring.

C. Employers must advise employees of all 
plant areas and operations where exposure 
to benzene could occur. Common operations 
in which high exposures to benzene may be 
encountered are: th e primary production 
and utilization of benzene, and transfer of 
benzene.

A p p e n d i x  C—M e d ic a l  S u r v e il l a n c e  
G u i d e l i n e s  f o r  B e n z e n e

I. ROUTE OF ENTRY

Inhalation; possible skin absorption.
I I . TOXICOLOGY

Benzene is primarily an inhalation hazard. 
System ic absorption may cause depression 
of the hem atopoietic system  and leukemia. 
Inhalation of high concentrations can affect 
the central nervous system  function. Aspira
tion of sm all amounts of liquid benzene im
m ediately/ causes pulmonary edema and 
hemorrhage of pulmonary tissue. The 
extent of absorption through the skin is un
known. However, absorption may be acceler
ated in the case of injured skin, and benzene 
may be more readily absorbed if it is present 
in a m ixture or as a contam inant in solvents 
which are readily, absorbed. Defatting 
action of benzene may produce primary irri
tation upon repeated or prolonged contact 
w ith the skin. High concentrations are irri
tating to th e mucuous membranes of the 
eyes, nose, and respiratory tract.

I I I . SIGNS AND SYMPTOMS

It is not clear to what extent benzene is 
absorbed through th e skin, however, direct 
contact may cause erythem a or blistering. 
Repeated or prolonged contact may result 
in  drying, scaling derm atitis, or precipitate 
developm ent of secondary skin infections. 
Local effects o f benzene vapor or liquid on 
the eye are slight. Only at very high concen
trations is there any smarting sensation in 
the eye. Inhalation of high concentrations 
of benzene may have an initial stimulatory 
effect on th e central nervous system charac
terized by exhiliration, nervous excitation, 
and/or giddiness, followed by a period of de
pressimi, drowsiness, fatigue, or vertigo. 
There may be sensation of tightness in the 
chest accompanied by breathlessness and ul
tim ately th e victim  may lose consciousness. 
Convulsions and tremors occur frequently, 
and death may follow  from respiratory pa* 
ralysis or circulatory collapse in a few min
utes to several hours following severe expo- 
SUT6S

The insidious effect on the blqod-forming 
system  of prolonged exposure to small 
quantities of benzene vapor is of extreme 
importance. The hem atopoietic system is 
th e chief target for benzene’s toxic effects 
which are m anifested by alterations in tne 
levels of formed elem ents in the PeriP“eIr* 
blood. These effects have been noted w 
occur at concentrations of benzene whicn 
may not cause irritation of mucous mem
branes, or any unpleasant sensory effects. 
Early signs and symptoms of benzene mor
bidity are varied and often not overtly ap
parent and not specific for benzene expo
sure. Subjective complaints of headacn ,
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dizziness, and loss of appetite may precede 
or follow clinical sym ptomology. Bleeding 
from the  nose, gums, or mucous membranes 
and the development of purpuric spots may 
occur as the condition progresses. Rapid 
pulse and low blood pressure in addition to 
a physical appearance of anemia may ac
company a subjective com plaint of short
ness of breath. Clinical evidence of leuko
penia, anemia, and throm bocytopenia, 
singly or in combination, have been fre
quently reported.

Bone marrow may appear normal, aplas
tic, or hyperplastic and may not in all situa
tions correlate w ith peripheral blood form
ing tissues. There are great variations in the 
susceptibility to benzene morbidity which 
prohibits the identification of “typical” 
blood picture. The onset of effects of pro
longed benzene exposure may be significant
ly delayed after the actual exposure has 
ceased.

IV. TREATMENT OF ACUTE TOXIC EFFECTS

Remove from exposure im m ediately, give 
oxygen or artificial resuscitation if indicat
ed. Flush eyes and wash contam inated skin. 
Symptoms of non-specific nervous distur
bances may persist following severe expo
sures. Recovery from mild exposures is usu
ally rapid and complete.

V. SURVEILLANCE AND PREVENTIVE 
CONSIDERATIONS

A. GENERAL

The principal effects of benzene exposure 
forming the basis for th is regulation are al
terations of the hem atopoietic system  as re
flected by changes in the peripheral blood 
and leukemia. Consequently, the medical 
surveillance protocol is designed to observe 
on a regular basis, blood indices for early 
signs of these effects.

Tests must be performed frequently 
enough to discover individuals who may be 
unusually sensitive, and likely to develop 
narrow abnormalities, to m onitor those 
who experience accidental overexposure and 
to provide early detection of delayed evi
dence of toxicity.

All workers who are or w ill be exposed to
0.5 parts per m illion (ppm) or greater ben
zene as an eight-hour tim e-weighted average 
are to be given the opportunity for a medi
cal examination. Initial exam inations are to 
be provided within 30 days of the effective 
date of th is standard or at the tim e of initial 
assignment and interval exam inations sem i
annually thereafter. There are special provi
sions for medical tests in the event of hema- 
tolgica abnormalities or for emergency situ
ations.

F. HEMATOLOGY GUIDELINES

The following inform ation excerpted from  
the analysis of Dr. Jandl, Chief of Hema
tology, Harvard School of Medicine, may be 
useful to physicians in conducting th e medi
cal surveillance program.

“A minimum battery of tests is to be per- 
rormed by strictly standardized m ethods in 
the circumstances described above.

1. Red cell, white cell, and p latelet counts 
must be performed using an automated 
Jtoulter) counter. The normal range for the 
*c<j cell count is approxim ately 4.4 to 6.0 
juuuon cells/mm*, the values for women 
oeing about 0.4 m illion cells lower than for 
in,?’ ^ ^ lin e  from a normal to a subnor- 

v*Jue> or a rise to a supra-normal value, 
todicative of potential toxicity, particu- 

iy should there be a decline. The normal

total white blood count is approxim ately 
6,200 plus or minus 2,000/m m \ For ciga
rette - smokers and w hite count w ill be 
higher, the upper range of “normal” being 
approxim ately 1,000 cells higher than 8,200. 
Either a decline from normal to subnormal 
or a rise from normal to supra-normal, 
should be regarded as a potential indication 
of benzene toxicity. The normal platelet 
count is 250,000 w ith a range of 140,000 to  
(at m ost) 400,000/mm*. A decline to below
140,000 or a rise to above 400,000 should be 
regarded as possible evidence of benzene 
toxicity.

The reticulocyte count is performed by 
technical assistants using a cover-slip smear 
(see below). In my opinion, the preferred 
technique for this purpose is th e so-called 
“dry-method” em ploying brilliant cresyl 
blue (BCB) for staining the filam ents of re
ticulum  w ithin red cell, and counter-staining 
w ith W right’s stain. The extrem e range of 
normal for reticulocytes is 0.4 to 1.5 percent 
of the red cells, th e usual range being 0.5 to  
1.2 percent of the red cells, but th e typical 
value is in the range of 0.8 to 1.0 percent. 
There is an advantage of using the BCB re
ticulocyte staining technique (followed by 
counter-staining w ith W right’s stain) in 
that visible evidence (Le., th e stained, 
mounted reticulocyte sm ears) may be 
stored, and if  kept filed in th e dark may 
later be retrieved for reexam ination and 
comparisons. A decline in reticulocytes to  
levels of less than 0.4 percent is to be re
garded as possible evidence (unless another 
specific cause is found) of benzene toxicity  
requiring accelerated surveillance. An in
crease in reticulocyte levels to above 1.5 per
cent may also be consistent w ith (but is not 
as characteristic of) benzene toxicity.

2. The single m ost im portant routine sur
veillance test is an expert technician’s care
ful exam ination of th e peripheral blood 
smear. As w ith the reticulocyte count, the  
smear should be w ith fresh uncoagulated 
blood obtained from a needle tip following 
venipuncture or from a drop of earlobe 
blood (capillary blood). If necessary, the 
smear may under certain lim ited conditions 
be made from a blood sam ple anticoagulat
ed w ith EDTA (but never w ith oxalate or 
heparin). W hen the smear is to be prepared 
from a specimen of venous blood which has 
been collected by a commercial Vacutainer R 
type tube containing neutral EDTA, the 
smear should be made as soon as possible 
after the venesection. A delay of up to 12 
hours is permissible between the drawing of 
the blood specimen into EDTA and the  
preparation of th e smear if th e blood is 
stored at refrigerator (not freezing) tem 
perature. As w ith the reticulocyte prepara
tions, the smear should be made on cover 
slips only. Under no circum stances should 
peripheral blood (or bone marrow aspirate) 
intended for exam ination be smeared on mi
croscope slides, a technique which produces 
artifacts in blood cells and distorts the  
white eell differential count by severely 
maldistributing them . Dry blood smears 
should be stained w ith W right’s stain which 
should be filtered at least weekly to remove 
precipated dye (saturated com pletely by 
m ethylene blue-eosinate dérivâtes).

3. The minimum mandatory observations 
to be made from the smear and a discussion 
of their significance now follows. The obser
vations are fou r

a. The differential w hite blood cell count.
b. Description of abnormalities in  the ap

pearance of red cells.
c. Description of any abnormalities in the 

platelets.

d. A careful search must be made by the 
technician throughout the better areas of 
every blood smear for immature w hite cells 
such as band forms (in more, than normal 
proportion), any number of m etam yelo
cytes, m yelocytes. Any nucleated or multin- 
ucleated red blood cells should be reported. 
Very large "giant” platelets of fragm ents of 
megakaryocytes must be recognized. Should 
only a single one of these abnormalities be 
found, it should be reported.

An increase in  th e proportion of band 
forms among the neutrophilic granulocytes 
is an abnormality deserving special m ention 
for it represents a very early change which 
should be considered as an early warning of 
benzene toxicity in th e absence of other- 
causative factors (m ost commonly infec
tion). Likewise, the appearance of metamye
locytes in the absence of other probable 
cause is to be considered a possible indica
tion of benzene-induced injury*

An upward trend in the number of baso
phils, which normally do not exceed about
2.0 percent of the total w hite cells, is to be 
regarded as possible evidence of benzene 
toxicity. A rise in th e eosinophil count is 
less specific but also may be suspicious of 
toxicity if it rises above 6.0 percent of the 
total w hite count.

The normal range of m onocytes is from
2.0 to 8.0 percent of the total w hite count an 
average of about 5.0 percent. About 20 per
cent of individuals reported to have mild 
but persisting abnorm alities caused by expo
sure to benzene show a persisting m onocyto
sis which is som etim es striking. The find
ings of a m onocyte count which persists at 
more than 10 to 12 percent of th e normal 
w hite cell count (when the total count is 
normal) or persistance of an absolute mono
cyte count in excess 800/mm* should be re
garded as a possible sign of benzene-induced 
injury.

A less frequent but more serious indica
tion of benzene-induced injury to th e bone 
marrow is th e findings in th e peripheral 
blood of th e so-called “pseudo” (or ac
quired) Pelger-Huet anomaly. In th is anom
aly many, or som etim es th e majority, of the  
neutrophilic granulocytes possess two round 
nuclear segm ents—less often one or three 
round segm ents—rather than three normal
ly  elongated segm ents. W hen thig anomaly 
is not hereditary, it is often but not invari
ably predictive of subsequent leukem ia. 
However, only about two percent of patients 
who ultim atly develop acute m yelogenous 
leukem ia show the acquired Pelger-Huet 
anomaly.

An uncommon but ominous sign, one 
which cannot be, detected from th e smear, 
but can be suspected easily by a “sucrose 
water test” or peripheral blood, is transient 
paroxysmal noctum alhem oglobinuria
(PNH), which may first occur insidiously 
during a period of established aplastic 
anemia and maybe followed w ithin one to a 
few years by the appearance of rapidly fatal 
acute m yelogenous leukem ia. Clinical detec
tion of PHH, which occurs in perhaps only 
one or two percent of those destined to have 
acute m yelogenous leukem ia, may be duffi- 
cult; if the presumptive “sucrose water test” 
for it is positive, th e technician may per
form the som ewhat more definitive Ham 
test, also known as the acid-serum hem oly
sis test.

e. Individuals documented to have devel
oped acute m yelogenous leukem ia years 
after initial exposure to benzene, have (see 
above) progressed through preliminary 
phases of hem atologic abnormality. In
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many Instances pancytopenia (i.e., a lower
ing in the counts of all circulating blood 
cells of bone marrow orgin—but not to the 
extent implied by the term “aplastic 
anemia”) preceded leukem ia for many 
years. Seldom does relative scarcity of a 
single type blood cell (or of platelets) repre
sent a harbinger of imminent acute leuke
mia. However, the finding of two or more 
cytopenias, or of pancytopenia, must be re
garded as highly suspicious of more advance 
although still reversible, benzene toxicity. 
W hen “pancytopenia” develops and be
comes associated with the apearance of im
mature cells (m yelocytes, m yeloblasts, 
erythroblasts, etc.), w ith abnormal cells 
(pseudo Pelger-Huet anomaly, atypical nu
clear heterochrom atin, etc.), or w ith inap
propriate elevations of monocytes, baso
phils, or eosinsophils, the findings must be 
regarded as evidence of benzene overexpo
sure unless proved other-wise. These and 
other aggregates of alterations are frequent
ly  term “preleukem ia,” a term whose mean
ing is good when used retrospectively, but 
less good when used prospectively w here'it 
has only inferential value. Many severely 
aplastic patients m anifested th e ominious 
finding of 5-10 percent m yeloblasts in the 
marrow, occasional m yeloblasts and m yelo
cytes in the blood and 20-30% monocytes;

these represented the beginning of recovery 
rather than the early stage of overt AML. 
Thus, a considerable proportion of “preleu
kemias” in benzene poisioning fail to pro
gress to leukemia. Indeed, some have been 
observed to revert to normal after w ith
drawal of the afflicted person from toxic ex
posure. N onetheless, the chance that “pre
leukem ic” (changes in general) w ill evolve 
to leukem ia is considerable: at least 20 to 40 
percent of persons (only a few of whom  
were benzene-exposed) w ith these blood 
changes develop acute myelogenous leuke
mia. Certain tests may substantiate the per
son’s prospects for progression or regres
sion. One such test would be an examina
tion of patient’s bone marrow. But the deci
sion to perform a bone marrow aspiration or 
needle biobsy is one that should be made by 
the hem atologist. The findings to be sought 
there would be: hypoplasia or aplasia; an 
excess of immature forms; vacuolation in 
erythroblasts and m yelocytes—a phenom
enon induced by many toxins apart from  
benzene, including chloram phenicol and al
cohol; and by infections.

The findings of basophilic stippling in cir
culating red blood cells (usually found in 1 
to  5% of red cell during marrow injury), and 
detection in the bone marrow of what are 
termed “ringed sideroblasts” must be taken

\

seriously, as they have been noted in recent 
years to be frequent premonitory signs of 
subsequent acute leukemia.

In several recent reports dealing with rela
tively few patients, peroxidase-staining of 
circulating or marrow neutrophil granules, 
employing benzidine dihydrochloride, has 
revealed as a “preleukem ic” finding the dis
appearance of, or dim inution in, perosidase 
in a sizable proportion of the granulocytes. 
Granulocyte granules are normally stro ngly 
peroxidase positive. A steady decline in leu
kocyte alkaline phosphatase is also sugges
tive of early acute leukem ia. Exposure to 
benzene commonly causes an early rise in 
serum iron, often but not always associated 
w ith a fa ll in the reticulocyte count. Thus 
serial measurements of serum iron levels 
provide a means of determining whether or 
not there is a trend representing sustained 
suppress of erythropoiesis.

M easurement of serum iron,, determina
tion of peroxidase and of^alkaline phospha
tase activity in peripheral granulocytes can 
be performed by technical assistants.
(Secs. 4, 6, 8, 84 Stat. 1593, (29 U.S.C. 853, 
855, 657); Secretary of Labor’s Order 8-76 
(41 FR 25059); 29 CFR part 1911.)

[FR Doc. 78-3417 Filed 2-3-78; 1:12 pm]
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[4510-27]
DEPARTMENT OF LABOR

Employment Standards Administration
MINIMUM WAGES FOR FEDERAL AND
FEDERALLY ASSISTED CONSTRUCTION
General Wage Determination Decisions

General Wage Determination Deci
sions of the Secretary of Labor speci
fy, in accordance with applicable law 
and on the basis of information avail
able to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay
ments which are determined to be pre
vailing for the described classes of la
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein.

The determinations in these deci
sions of such prevailing rates and 
fringe benefits have been made by au
thority of the Secretary of Labor pur
suant to the provisions of the Davis- 
Bacon Act of March 3,1931, as amend
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat
utes referred to in 29 CFR 1.1 (includ
ing the statutes listed at 36 FR 306 fol
lowing Secretary of Labor’s Order No. 
24-70) containing provisions for the 
payment of wages which are depen
dent upon determination by the Secre
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
Part 1 of Subtitle A of Title 29 of Code 
of Federal Regulations, Procedure for 
Predetermination of Wage Rates (37 
FR 21138), and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits détermined in these decisions 
shall, in accordance with the provi
sions of the foregoing statutes, consti
tute the minimum wages payable on 
Federal and federally assisted con
struction projects to laborers and me
chanics of the specified classes en
gaged on contract work of the charac
ter and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest.

General Wage Determination Deci
sions are effective from their date of

NOTICES

publication in the- F e d er a l  R e g is t e r  
without limitation as to time, and are 
to be used in accordance with the pro
visions of 29 CFR Parts 1 and 5. Ac
cordingly, the applicable decision to
gether with any modifications issued 
subsequent to its publication date 
shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 
prevailing wage law and 29 CFR Part
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon
tractors on the work.
M o d if ic a t io n s  a n d  S u p e r s e d e a s  D e c i

s i o n s  t o  G e n e r a l  W age D e t e r m in a 
t io n  D e c is i o n s

Modifications and Supersedeas Deci
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre
vailing hourly wage . rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of Part 1 of Subtitle A 
of Title 29 of Code of Federal Regula
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevail
ing rates and fringe benefits deter
mined in foregoing General Wage De
termination Decisions, as hereby modi
fied, and/or superseded shall, in accor
dance with the provisions of the fore
going statutes, constitute the mini
mum wages payable on Federal and 
federally assisted construction pro
jects to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the local
ities described therein.

Modifications and Supersedeas Deci
sions are effective from their date of 
publication in the F e d er a l  R e g is t e r  
without limitation as to time and are 
to be used in accordance with the pro
visions of 29 CFR Parts 1 and 5.

Any person, organization, or govern
mental agency having an interest in 
the wages determined as prevailing js 
encouraged to submit wage rate infor
mation for consideration by the De
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob
tained by writing to the U.S. Depart
ment of Labor, Employment Stand
ards Administration, Office of Special 
Wage Standards, Division of Wage De
terminations, Washington, D.C. 20210. 
The cause for not utilizing the rule- 
making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision.

M o d if ic a t io n s  t o  G e n er a l  W age 
D e t e r m in a t io n  D e c is io n s

The numbers of the decisions being 
modified and their dates of publica
tion in the F e d er a l  R e g is t e r  are listed 
with each State.

Alabama: AL77-1085, July 22, 1977.
Arkansas: AR77-4285, AR77-4286, Sep

tember 30,1977.
Georgia: GA77-1103, GA77-1104, GA77- 

1111, August 26, 1977; GA77-1139, Novem
ber 11, 1977.

Kentucky: KY77-1134, November 11, 1977.
Maryland: MD77-3000, January 27,1977.
M ississippi: MS76-1004, January 9,1976.
Nebraska: NE77-4281, NE77-4282, Septem

ber 30, 1977.
New Jersey: NJ77-3093, July 8,1977.
North Dakota: ND77-5099, ¡December 2, 

1977.
Oklahoma: OK77-4273, OK77-4274, Sep

tember 30, 1977.
Virginia: VA77-3082, June 24, 1977; VA77- 

3088, VA77-3090, July 1, 1977.
Wyoming: WY78-5008, January 27,1978.

S u p e r s e d e a s  D e c is i o n s  t o  G eneral 
W age D e t e r m in a t io n  D e c isio n s

The numbers of the decisions being 
superseded and their dates of publica
tion in the F e d er a l  R e g ist e r  are iisted 
with each State.

Kansas: KS77-4079(KS78-4010), April 8, 
1977. " -V

New Mexico: N M 77-4039(N M 78-4011), 
February 18, 1977; N M 77-4218(N M 78-4012), 
September 9, 1977.

Ohio: OH77-2073( OH78-2003 ), OH77-
2076( OH78-2002), OH77-2080(OH78-2004),
May 13. 1977; OH77-2133(OH78-2005), Sep
tember 2, 1977.

Signed at Washington, D.C. this 3d 
day of February 1978.

R a y  J. D olan , 
Assistant Administrator, 

Wage and Hour Division.
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DEPARTMENT OF 
STATE

FISHERY
CONSERVATION AND 
MANAGEMENT ACT 

OF 1976
Applications for Permits To Fish 

Off Coasts of U.S.



6008 NOTICES

[4710-01]
DEPARTMENT OF STATE 

[Public Notice 592]

FISHERY CONSERVATION AND MANAGEMENT 
ACT OF 1976

A pplications fo r Permits To Fish O ff  the C o asts 
o f  the United States

T h e  F ish ery  C onservation  and M an
agem en t A ct Of 1976 (P ub . L. 94-265) 
(th e  "A ct”) provides th a t  n o  fish in g  
sh a ll b e  conducted  b y  foreign  fish in g  
vesse ls h i th e  F ish ery  C onservation  
Z one o f  th e  U n ited  S ta te s  a fter  F ebru

ary 2 8 ,1977 , ex cep t in  accordance w ith  
a valid  and  applicab le p erm it issu ed  
p ursuant to  S ec tio n  204 o f  th e  A ct.

T h e  A ct a lso  requires th a t  a ll app li
ca tion s for  su ch  p erm its be p u b lish ed  
in  th e  F ederal R egister.

A dditional ap p lica tion s for  fish in g  
during 1978 h ave  b een  received  from  
th e  G overnm ents o f  K orea , Jap an  and  
M exico  and  are p u b lish ed  h erew ith .

D ated: F ebruary 6 ,1978 .
D onald J . Y ellman, 

A cting  Director, 
Office o f  Fisheries Affairs.

FEDERAL REGISTER, V O L  43, N O. 29— FRIDAY, FEBRUARY 10, 1978



NOTICES 6009

FISHING »ESSEL IDENTIFICATION FORM (FOREIGN) NO. - P O ? L f T

1. Name of Vessel ESPAMEX; I 2 .
Vessel Identifier (Call Sign) XCAL

3. Type of Vessel STERN TRAWLER 4. length 45 mts.
5. Cross Tonnage 489 6 . Net Tonnage 22 0

Maximum7. Speed (knots) 1 1

8. Owner's Name and Address cqmpakia impulsora del calamar, s .a.
CALLE 20/25 CIUDAD DEL CARMEN., CAMPECHE, MEXICO ________

9. Types of Processing Equipment freezer_______________ -

fTSHIwS VESSEL fCENTTFICATTCN tC«« (*Cltr<S1) H q. - O ü 9 /

1. Name 0» Vessel EBISO MARU NO.21 J. fier (Cm|| J |fn) JROtf
3. Type of Vessel DANISH SEINER 4. 32 M.

S. Gross Tonnage 124 M.T. 4 . xet Tonnace <2 M.T. 7 . Soeeo^knots) 12  KT*
3« Owner's Name and Address __JfARtB10W__SPISAIf^C0^_CTD._______]___

3-7-5, SHIKIWAI, OTAHP—SHI, HOKKAIDO, J A P A I T _________

0. Types of Processing Equipment PLASH FREEZER

10. Fisheries for Which Permit is Requested:

Fishery Target Species Gear-To Be Used Catching ActivityProcessing Other Support

K W A LONG-FINNED 
SQUID

BOTTOM TRAWL X X

N W A SHORT-FINNED 
SQUID

I', ID-WATER TRAWL X X

t l

11. Are Fishing Activities Requested in Support of Vessels of a Different Flag:
/~7Yes (If yes, attach supplemental sheet showing flag 0* other vessels.

10. fisheries for which Permit is Requested:.
f 1snery 
Plans ! Target Seed es l Gear To Je 'Jsed 1 Catchire-

------ TXcvt;
•'oesssira ’>fOver lugger.

B3A POLLOCK BOTTOM TRAWL Z X
PACIFIC OCEAN 

PERCH ’BOTTOM TRAWL' Z X

PACIFIC COD BOTTOM TRAWL z X

• YELLOWPIN SOLE BOTTOM TRAWL z X

OTHER FLOUNDER BOTTOM TRAWL z X

SABLE PISH BOTTOM TRAWL z X

HERRING BOTTOM TRAWL z X

SQUID BOTTOM TRAWL z X 1

’ OTHER SPECIES BOTTOM TRAWL z 7

•

11. Are fishing Activities Requested in Support of’Vessels of a Oifferent Flag:
CT Ht t~7 Vos (If yes, attach supplemental sheet showing flag of athe' vestals.

fisnory, soccies, euantltits, datas, locations ano scaciftc 
attiv i ties requested.)

FISHING VESSEL IDENTIFICATION FORM (FOREIGN) NO. n w  ~ O O lX o

). Name of Vessel FARFALLEIRO 2 . Vessel Identifier (Call Sign) Xcaz
3. Type of Vessel stern trawler 4. Length 79 mts*
8. Gross Tonnage l ,  330 6 . Net Tonnage 775

Maximum7. Speed (knots) 15
8. Owner's Name and Address Pescadores de mekluza. s .a. de c .v

ALVATROS 198, MASATLAK, SINALOA f 
8. Types of Processing Equipment flash freezer, header, eviscbrator, 

filleter, fish meal plant, cod liver  o ilplan t.
10. Fisheries for Which Permit is Requested:

Fishery Target Species Gear To Be Used
ActivityCatching Processing Other Support

R 3f A LONG-FINNED 
SQUID

BOTTOM TRAWL X X

N W A SHORT-FINNED 
SQUID

BOTTOM TRAWL X X

-

11. Are Fishing Activities Requested in Support of Vessels of a Different Flag:
£7'Mo £7Yes (I f yes, attach supplemental sheet showing flag of other vessels

PISHING VESSEL IDENTIFICATION FORM (POftEISN) ' C* No. J A  ~ 7 ß - Q Z ö Ö
Visual Ide'rti-

1. Name of Vessel TENYU MARU NO.21_______ 2. fior ( a l l  Sign) JDFH_______
3. Type of Yessel DANISH SEINER__________  a. Length 30 M. ____________
5. Gross Tonnage 145 M.T. g. Me+ Tonnage 44 M.T. 7 . speed (knots) -‘•3*

8. Owner's Name and Address ISE GYOGYOBU CO.. LTD._______________________

__________12 -3 .' NISHIKICHO. OTARU-CITY. HOKKAIDO. JAPAN ________
9. Types of Processing Equipment - __________________________________

10. Fisheries for Which Permit is Requested:
Fisnery Plans Tercet Seeches Sear To 3e Used Catchire 3-ccessirc CtHe** Scr.crt;

| BSA POLLOCK BOTTOM TRAWL x
■ I

i SABLEFISK BOTTOM TRAWL X
PACIFIC COD BOTTOM TRAWL X # .
YELLOWFIN SOLE BOTTOM TRAWL X

! * OTHER- BOTTOM TRAWL X
! FLOUNDERS

HERRING BOTTOM TRAWL X
PACIFIC- BOTTOM TRAWL X p i

OCEAN PERCH
SQUIB BOTTOM TRAWL X
OTHER- SPECIES BOTTOM TRAWL X

1
1

1

11. Are Fishing Activities Segues'sd in Suooort of Vessels of a Di 2 rent rlac
!YJ No /_/ Ves (If yes, attach supplemental sheet showing flag of other vessels, 

fishery, species, «uantities. catas, locations ana soecif'c 
activities requested.)

FEDERAL REGISTER, VOL. 43, NO. 29— FRIDAY, FEBRUARY 10, 1978



6010 NOTICES
FISHING VESSEL IDENTIFICATION FORM (FOREIGN) Ho.

V isu a l I d e n t i -
) .  Nana o r  V e s se l  SANPUKU MARU_______________ §------Z . f i e r  (C a l l  S ig n )  jl k w

3 . Type o f  V e sse l  CARGO/TRANSPORT 4 .  L ength  8 7  M
_ " . ' Maximum5. Gross Tonnage 1 .984 M.T. 6 . Hat Tonnage 1,111 M.T. 7 . Speed (knots') 11
8 . Owner’s Same a n d  Address NANKO SH IPPIN G  CO. . LTD. ___________

KAMAE-CHO, MiyfAMTKAIBA-CUS, O ITA-KEN, 8 7 6 - 2 4 ,  JAPAN

9. Types of Processing Equipment 1  ■ *

FISHING VESSEL IDENTIFICATION FORM (FOREIGN)

I, Name of Vessel S.OHO MARU NO* 32
J. Type of Vessel BANISH SEINER___________ *. Length 2 2  EL ________
5. Gross Tonnage 125 M.T. 6 . Net Tonnage ________  7. Soeed (knots) 12
8* Owner's Name and Address FUKUSHIMA GYOGYO CO, y LTD.

■ 57, KAMISAME. SAMEMACH-I. HACHIHOHE-CITY. AOMORI-KBN, JAPAN
9. Types of Processing Equipment ~ ________

1 0 . Æ - 7 & - 2 Ô 0 7

Visual Identifier ICall Sionl

10. Fisheries for Sih'ich Permit is Requested:
FisheryPlans ! Tamet Soecies t Gear To Be Used Catchina ActivityProcessino Other Sdoscrt
BSA POLLOCK XPACIFIC OCEAN

PERCH tSABLEFISH XYELLOWFIN SOLE > XOTHER FLOUNDERS XPACIFIC COD • XOTHER SPECIES XHERRING' XSQUID X

GOA POLLOCK * XPACIFIC COD
FLOUNDERS ' XPACIFIC OCEAN

PERCH XOTHER BOCKFISH X*OTHER SPECIES N. XSQUID XATKA MACKEREL . * • I X
CRB TANNER CRAB XSBL SABLEFISH" ' V X

11. Are Fishing Activities Requested in Support of Vessels of a Different Flag:
¿sT ; 10 d  ( if  yes; attach supplemental sheet shewing flag of other vessels.fishery; species, quantities, dates, locations and scedflc . -activities requested.)

1Ò. Fisheries for Which Permit is Requested:
Fishery
Plans Tercet Soecies i Gear To Se Used Catchino A ctiv ity  t 

°rpcsssinn Cthe- Suitor*1

BSA POLLOCK BOTTOM TRAWL X t ’
SABLEFISH BOTTOM TRAWL X
PACIFIC COD BOTTOM TRAWL X !

YELLOWFIN SOLI BOTTOM TRAWL X 1

* OTHER
FLOUNDERS BOTTOM TRAWL X«

HERRING BOTTOM TRAWL X
'-p a c i f i c

OCEAN PERCH BOTTOM TRAWL X

SQUID BOTTOM TRAWL X
OTHER SPECIES BOTTOM TRAWL I

4

E l
{

11. Are Fishinq Activities Requested in Support of Vessels of a Different Flag:
J X f  No f~T- Yes (If yes, attach supplemental sheet showing flag of other vessels, fishery, species, quantities-, cates, locations and soecific activities requested.)

f i;r:ng vessel ::£nt:f:ca-:cn w  ^cpetgn)

1. Name of-Vessel ^ rr.--r r : r
3. Type Of Vessel DANISH SEINER 4. Length 31 K,PèA'.xnun
5. Groll Tonnato 125 K»T« 6. Net Tonnage 40 fr.T« 7. Soeeo (knots) J ^
8. Owner*$ Haste and Address SHO*rA SUISAN CO», LTD>

A-IQ. MISHIKIHACHI, OTARU-SHl/, HOKKAIDO, JAPAN

9. Types of Processing Equipment

Visual (denti* /
Z. f i t r  (Call sien) JLDB

FISHING VI3Sa ID£NTIF I CATION FQR.M (FOREIGN) Ho. 3  7 3 - ¿ 0 0 8
Visual Identi-1. Name of Vessel KAKIIYO MARU NO.11 Z. fier (Call Sign) JOHN______ _

3. Type of Vessel PAIR TRAWLER 4. Length 38 H, _____________MaximumS. Gross Tonnage 150 M.T. 6 . Net Tonnage 59 M.T, 7. Speed (knots) H
8 .  'Owner's Name and Address HOKUYO SUISAN CO.. LTD.____________ _________ _

____________ 9-13. TSUKIJT 7-CHOME, CHUO-KU, TOKYO. JAPAN_______ ...
9. Types of Processing Equipment FLASH FREEZER _____

10. Fisheries for which Permit is Requested:.
Fisnery
Plans Tarnet Scedes Gear Tg 3c Vied CairM.ro

ACtW
Processino !Ct*er Sutccrt!

BSA POLLOCK BOTTOM TRAWL X
PACIFIC OCEAN 

PERCH ’ BOTTOM TRAWL ‘ X

PACIFIC CO» BOTTOM TRAWL X

YELLOWFIN SOLE BOTTOM TRAWL X

OTHER FLOUNDER BOTTOM TRAWL X

SABLE FISH 30TT0K TRAWL '  X

HERRINS BOTTOM TRAWL X i
SCiUID BOTTOM TRAWL X t

OTHER SPECIES . BOTTOM TRAWL X

11. Are Fishing Activities Requested in Support of Vessels of 4 Olfferent Flag:

£7 *0 a l e t  (tf  yes, attach supplemental sheet showing Oag of other vessels, 
flsnary, socdcs, quantities, datas, locations and »ecfric 
activities reouested.)

10. Fisheries for Which Penait is Requested:
FisheryPlans ■arcet Soecies Gear To 3e Used Catchira 9 4 ^ 1ïPrecessine veyf**er Succcrt,'

BSA POLLOCK BOTTOM TRAWL X X
SABLEFISH BOTTOM TRAWJ, X X
PACIFIC COD BOTTOM TRAWL X X
YELLOWFIN SOLE BOTTOM TRAWL X * X
OTHER- BOTTOM TRAWL X X

FLOUNDERS
HERRING BOTTOM TRAWL ' X X
PACIFIC- BOTTOM TRAWL X X

OCEAN PERCH
SQUID BOTTOM TRAWL X X .■ 3
OTHER-SPECIES BOTTOM TRAWL X X

11. Are Fishinq Activities Requested in Support of Vessels of e Oifferent Flaq:
f T J  No ¡ “T  Yes ( I f  yes, attach supplemental sheet showing flag of other vessels.fishery, species, Quantities, cates, locations arte soeci • * 

activities requested.)

FEDERAL REGISTER, VOL. 43, N O . 29— FRIDAY, FEBRUARY 10, 1978



NOTICES
P15H1MG VISSei jCERTIFICATION FORM (FOREIGN) ' _ No. ■ J / ) -  7 3  - 2 0 0 * }

Visual Ide.nti-1. Same of Vessel KAKUYO MARU NO. 12 2.*f1er (Call Sign) JQKN-1
3. Type of Vessel PAIR TRAWLER 4. length 38 M._______________. âx'.jnym
5. Gross Tonnage 150 M.T, 6 . Met Tonnace 59 M»T. 7. Soesd (knots) 11
8. Owner's Marne and Address HOKUYO SUISAN CO,. LTD. __________________

9 -1 3 , TSUKIJI 7-CHOME; CHUO-KU. TOKYO. JAPAN
9. Types of Processing Equipment .FLASH FREEZER

0. fisheries for Which Permit Is Requested:

Fisnery. j
Plans ■ Target Species 1 ,  -  .  , 1 * ,  v>1 Sear o oe Used 1 Catch^rc P-dcess^c Other S

i
jçecrtî

BSA POLLOCK : BOTTOM TRAWL X X

SABLEFISH BOTTOM TRAWL X X
PACIFIC COL BOTTOM TRAWL X X
YELLOWFIN SOLE BOTTOM -TR A i*. Xj X X !
OTHER-

FLQUXDBRS
BOTTOM TRAWL X '

. x 1
HERRING BOTTOM TRAWL X .*  1
PACIFIC-

OCEAN PERCH
BOTTOM TRAWL X X

SQUIB BOTTOM ÎRAWL X X
OTHER- SPECIES BOTTOM TRAWL • X X

s
-

-

11. Are Fishing Activities Requested in Suooort of Vessels of a D ifferen t-lag :

DU Mo KJ Yes (If yes, attach -suspl.ementai sheet shewing flag of other vessels, 
fishery,, soecies, Quantities, sates, locations ano soeci'ic 
activ 1 t i  ss reauest-ed.) V

6011
vessr. toamicATiëh -;?m (foreign) - no. J / ) -  7 f t - 2 o H

O-SAîCA RF.PFER Visual Identi» T a n utv Name' of Vessel j_______________ :___________ _ 2. fier (Call Sign) J A 0 H
3. Type .of Vessel CAHGQ/tralSPORT__________  4 Length 131 M
S. Gross Tonnage 3601 M.T. g. Net Tonnage ¿031 H.T. 7 , Scesd"(knots) 20
g. Owner's Name and Address TOKYO R3B?3R'S KABÜSHIKI KAISKA -

18-4, TSUKIJI 6 CftOME ' CHUO-KU, TOKYO, 104, JAPAN _____________

9. Types of Procès s 1 nç tçu i t . ’ ...V; ' ’ ,

TO. Fisheries f o r ‘¿high t  is Reçues esc:

Plans * C, fe -  S i i-  -5 Be Use? 3«.;--aS:* -G ______

KW A LOKG-FInED SQt’ID , X
SHORT-PI USD SQUID' . X
BUTTER FISH X
OTHER FIRPISH X

CRB ’ TANU2R CRAB X
TSOA- FLOUKDERS-:. . X

PACIPIC.0C3AR-
PEARCH ■ X
PACIFIC COD X
POLLOCK. X
SQUID ' X
OTHER-SPECIES X
OTHER-ROCK FISHES X
ATKA HACliSRSLv X

BSA YELLOHFIfi SOLE _V X
other flou:e:3RS X

C.oRtinued f o r  the a tta c h ed  paper )

11. Are fish ing A ctiv ities RecPasted in Succcrt of Vessels of a D ifferent. Flag:
/W  MO . / T  Yes ( if  yes, attach s'usoVerrental sheet shewing flag of other ¿vessels.

• fishery, sfeec; as, cuaht: tie s :* cares, locations^ and seed/; fie 
ac tiv ities requested, j

fishiig / ; ssc’,  ' certificatio n  - ; p .  ; - crc:-p i ) ho. J/ J  - 73 -  2 o/o
Visual Identi- /1. tait of Vessel HOrJTOU ma.-tü mo. 5___________ 2 . fier (Call Sign) J M V K

3. Tyoe of '/essai .ïKftM ?iU.iLfe;d ____ 4 ^ength 56 X.

S. Gros s lOnnag» U 9  «.T. $. Net Tonnage 131 H.T. 7. Soeed (fcnots) I > 5 CT-
8. Gwner's Rame and Addriss KAIUN SUTSA’I 10,, LTD.

■ _ 5 -1 - 4 .  TAKASHIMA. OTARU-SHI. HOKKAIDO. JAPAN _____________

>• Types Of Prac.SJlng Equlpment FLASH -FREEZER _______ - ______

fisheries for which Pernit  1s Requested:

lu ü r Target Seed es Gear Tg 3e Used Catchirò j Act 1V 
3’'ocessvn<j It/ ■. 1 Ctrer 'upper-s

BSA POLLOCK BOTTOM TRAWL X X
PACIFIC'0CEAH 

PERCH BOTTOM TRAWL X X

PACIFIC COD BOTTOM TRAWL X X
YELLOWFIN SOLE BOTTOM TRAWL X X
OTHER FLOUNDER BOTTOM TRAWL X X
SABLE FISH. BOTTOM TRAWL X X
HERRING. BOTTOM TRAWL X X
SQUID BOTTOM TRAWL X X
OTHER SPECIES BOTTOM TRAWL X X

*r* wishing Activities Requested ln Suoport of Vessels of a Different Flag:

^  d  1** (If yes, attach supplemental sheet showing 'Tag of othe' vessels, 
flsnery, species, quantities, datas, locations and specific 
ect1v lties reçues ted. )

Attached. Paper.. . s o / /
_________________ ______________ M - 7 8 - %

F is h e r y
P la n s - T a r g e t  S r e c ie s G ear To Be Used

A c t i v i t y  V
C a tc h in g  P r o c e s s in g  O th e r  S u o ro r t

BSA

SNA
SBL

PACIFIC OCEAN 
PEARCH

HERRING - 

PACIFIC COD 

SABLEFISH - v,: 

POLLOCK 

SQUID

OTHER ■ SPECIES 
SNAILS (HEATS).. ■ 

SABLEFISH

. T

X

X ' •'
X 
X 
X 

‘ X 
X 
X
x

1

■ 1
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6012 NOTICES

fishing yes-tv L'̂ sre« (*«s:ao ■ *  J A z J & z 2 ß i 2 -

••Visual Identi«1. Name of Vessel EIRYU MARU NO*2 2. fier (Call Sign) j  p z  H
3. Type of Vessai CAKGO/thaNSPORT_____________ 4. Length 70 M_________________

_ ' SäxTmlm 15. Gross iqnnage" iO'iA H.T. 6. Set Tonnage 758 M.T. 7 . Soeed (knots) 18
8. Owner's Same and Address ISSEI KAIUN YU GES KAISHA_________________________  V

9-11. YAIZU L CHOME, YAIZU, SHIZUOKA-KEN________ ____________________
9. Types of Processine Equipment — -- ----- ......_____ ____ _____

10. Fisheries for Which Pernit is Requested:
Fisnery
Plans T arget S l i d e s > Gear To 3e Used Gatchina

Acciv
P rocessine ’ ¿ ^ e r  supccrtj

BSA POLLOCK
PACIFIC COD
YELLOWFIN SOLE X
SABLEFISH x
HERRING X *
OTHER FLOINDERS x
SQUID X
OTHER: S P E C IE S . X
PACIFIC OCEAN PERCa X

GOA POLLOCK
PACIFIC COD X
FLOUNDERS X
PACIFIC OCEAN PERI h X
OTHER R0CKF1SHES X
SQUID X
ATKA MACKEREL • X
OTHER S P E C IE S  “ X

SBL SABLEFISH X

11. Are Fishing Activities Requested in %6pcrt of Vessels of a Different Flag:
/X/ No i f  Yes (If  yes, attach sucolerental sheet shewing flag cf other. vessels, fishery, species, 'c.uantities, cates, loci Map s,and specific 

ac tiv ities requested.) ,

ASKING V-s; ; l ; : ìì?<-:ficat;cn form f-c?.£tc-m) * No. J P  - ~ 7 &  - D * l 3 ?

Visual I denti -1. Name of Vessel KAIYO MARI) NO. a________  2. fier (Call Sign) j  p j  y______
3. Type of Vessel longliner/pot__________ a. Length ti An m______________
. . .Max'.mum5. Gross Tonnage 500 M.T - 6. Net Tonnage 253 M.T 7. Speed (knots) 11-.0KT
8. Owner's Name and Address ____  KATYn GYOGYO KARHSHTVT katsha__________

1-1-18 MINATO-MACHI ■ I5HIN0MAKI-SHI .MIYAGI-KEN. JAPAN_________ _
9. Types of Processing Equipment FLASH FREEZER■ SHELL STRIPPER. COOKER._______

-------------------------------- SNAIL SHELL BREAKER____________
10. Fisheries for Which Permit is Seques ted :

Is i snery Plans Tarcet Seeches •- Gear Be Used Catchino Acci ProcessIra Ttrer Succor-

CRB TANNER CRAB. TRAPS (POTS) X X

SNA ySNAIES TRAPS (POTS) X X

-
-

1. Are Fisnir.q Activities Requestsd in Sjccort-sf Yessels sf a Di"ererc F-eg
£ 7  no /" j  Yes (If yes, attac fishery, spec activities re

n suso!amenta* sreet 
cues tad.;

sr.C'sdinc “lag of other •/esse* s. '■-C

FISHING VE5SEL IDENTIFICATION FORM (FOREIGN)

Visual tdenti-
1 . Name o f  Vessel NISSHO MARU____________________  2. fier (Call Sign) JMTX

3. Type o f  Vessel CARGO/TRANSPORT______________ 4. Length 01 m ,_____________
S. Gross Tonnage 2 ,3 5 0  M .T . g . Net Tonnage 1 ,3 5 9  M .T . 7 . S p eed 'T k n o ts) 13

8 . Owner's Name and Address KUTSUNA KAIUN C O ., LTD.

1 4 2 0 - 1 , TSU JI .^H O JO -SH I, EHIME-KEN , 799-24-, JAPAN

9. Types of Processing Equipment

FISHING VESSEL IDENTIFICATION FORM (FORFTKNl «0. JP~ 7ß-0ß/O

t .  Name of Vessel SUE waku n c . i i ___________  2 . fuTtcIÌTslgn) .ticrm

3. Type of Vessel LONG lt .̂ -.i / lot_________  a. Length 38 M.__________
» - -, '' _  Maximum
». Gross Toiwag, 2S4- tt.T . I. Net Toning, 133 M.T. 7. Speed (knoU) 10
I. Owner’s Name and Address OSAKA GYOGYO KA3DSHTKI KAISHA 

1-31. YAYOI-CHO. MEKURO-glTY. HOKKAIDO. JAPAN 
9. Types of Processing Equipment .. pai.ii.-7Fi». snat.t. shkt.t. bbfx u-rp

TO. Fisheries for Which Permit is Requested:
FisneryPlans Tarast Soecies Gear To Be Used Catchina ÄctlVProcessino icyOther Suosort
BSA — POLLOCK XPACIFIC OCEANPERCH XSABLEFISH XYELLOWFIN SOLE XOTHER FLOUNDERS XPACIFIC COB X* OTHER SPECIES XHERRING * XSQUID • ‘N- X

GOA POLLOCK XPACIFIC COBFLOUNDERS * XPACIFIC OCEAN m
PERCH XOTHER BOCKFISH X-OTHER SPECIES XSQUID v ,• XATKA MACKEREL X

CRB TANI'iER CRAB- .. . X
SBL SABLEFISH' : X

11* Are Fishing Activities Requested in Support of Vessels of a Different Flag:
/yT  No r ~ 7  Yes (If yes, attach supplemental sheet showing flag of other vessels, fishery; species, quantities, dates, locations end specific activities requested.)

10. Fisheries for Which Permit 1s Requested:
“ i snery »
Plans * Target Soecies Gear To B« Used

Activity

SNA SNAILS T aA PSA (PO T S) X X

IT, Are Fishing Activities Requested in Support of Vessels ef • Different Fief:
Np Yes (If yes, attach supplemental sheet shewing flag of ether vHWll* 

fishery, species, quantities, dates, locations and soedfic 
activities requested.)

FEDERAL REGISTER, V O L. 43, N O . 29— FR ID A Y, FEBR UA RY 10, 1978



NOTICES 6013 

JA-? £ -< ? & /7FISHING VESSEL lOgNTIFICAT-IQN FORM (FOREIGN) No. J / Q  - 7 ( 3

Visual Identi-1. Name of Vessel KOTO MARC NO.3, 2. fier (Cal 1 Sign) 8 L Y D
3. Type of Vessel LONG LINER /  POT a. Length *»3.10 M.

Maximum
5. Gross Tonnage 299 M.T; 6. Net Tonnage 150 E.T» 7. Soeed (knots) 12.0 KT.
8. Owner's Name and Address HAKODATE KOKAI GYOGYO 0 0 .,LTD. _________ _

___________13-19, OMACHI, HAKODATE. HOKKAIDO, JAPAN_______________________
9. Types o f  P rocessing  Equipment PLASH FREEZER

10. Fisheries for Sfliich Permit is Requested:

¡Kj No /_/ Yes (If  yes, attach supplemental sreet snowing flag of other vessels, 
fishery, species, auantities, sates, locations anc so ec - 'c  
ac tiv ities raouestadi!

FISHING VESSEL t CENT, F.t CATION -OSH (CCRE.G.N) No.
Visual Identi-1. Name of Vessel E1KYU KARO________________ 2. fier (Call Sign) 7.'LA_________

3 . Type of Vessel LONOLINEa/POT 4. Length 44.50 M.
vax'ipum5. Gross Tonnage r̂.q v. .  6. Net "onnace 207 7. Soeed (knots)

I. Owner's Name and Address TAMA GATA—KIN SUISAN KOSHA CO., LTD.__________________
306-11, AZA-KAMO, OA ZA—KAMO, TSUttUOKA—OKI, YAHAGA.TA-Kjf.IJ, JAPAN

J. Types of Processing Equipment FLASH ERlsEZEH

10. Fisheries f o r  Which Ferait is Requested:
Fishery i i | ActivityPlans * ! Target Species l Gear ~o 3e "sed 1 Cetchiro P-ocessird CfeC Supcert

G 3 3 TANNER CRAB TRAPS (POTS) X X

J

j
1
i

11. Are FisMnq Activities Requested in Suocort of Vessels of a Cifferent Flag:
<FT No l“T Yes (If yes, attach supplemental sheet showing flag of other vessels.fishery, species, quantities, dates, locations and joedi'ic activities reouested.)

n»:.NG y;;;- l ioentificaticn fop* *>. J A - 7 3  - C S / f

, . , Visual Identi•l. same of Vessel KYOKA MAPI) NO.7___________ 2, fier (Call Sign) ? I. F H
J. Type of Vessel LONG! iupp/pot____________ _ 4. Length an nc M_________________
l - Maximumass ‘Onnage__3S2 m I  6. Net Tonnage ;is  M.T 7. Soeed (knots,) io.oict
8. Owner s Name and Address TOYAMA KEN KEISONSHTrrmyTiiYfi 'Cvncvn KYOOOKTIMTAT

-- MS TKli.TT KUROBE-SHI TOYAMA.KPN. .
9. Tyses of Precessine Equipment Ft ASH FRF.F7FP . SHELL STRIPPER. COOKER.

SNATT. SHET.T. brf.aitt:r1 rtìparb

0. Fisheries fer Vfnich Pernit is Requested:
p&F Geer To 3e ‘Jsed 'Catchine s ACtV/l tv 1

CRB TANNER crab TRAPS (POTS) X X
SNA SNAILS TRAPS(POTS) X X

Are Fishing Activities Requested in Support of Vessels of a Different flag:
to  0  Yes (If yes, attach supolerental sheet snowing flag of other vessels,' fishery, ssecias, cuar.t: ties, dates, locations and specific activities resuestao.)

ft SWING VESSEL IDENTIFICATION FORM (FOREIGN! So.

1. Name of Vessel HOKDTO RATO HO. 33___________ 2 . __________
3. Type of Vessel LQNGLJiER/POT_______________ 4 . Length 4 2 .5 0  H
5. Gross Tonnage —?74 K.T 6 . Net Tonnage 137 N.T 7 . SpeadTknotsl 13.0 KT
8* Owner's Name and Address NIPPCW OODO KAHZUIC KABOSHDCi KA13HA

KIYOTAKA-CHO, HE; UNO, HOKKAIDO, JAPAN _______________ _
9. Types of Processing Equipment FLASH FREEZER__________

W. Fisheries for ’Which Ferait is Requested:
FrsneryPlane Target Scecies Gear To 3e Usad Catrhire Äccivicy I Precessine Other Sttaoord

CR3 TVi”I3?. CPAB . TPÂ S (”0?| X X

11. Are Fishing Activities Requested in Support of Vessels of a Different fleg:
Z2T t o  ! _ l  Yas (If yes, attach suoplementel sheet shewing flag of other vessels.fishery, species, quantities-, dates, locations and specific activities requested.)
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6014 NOTICES

fishing ressa. inwrmcxrvM row 'fortigni k*. JO -7B »OBVO
Visual Identl»

1. Mem *f Vessel BXWA HARD Nl 28 2, fl*r (t»!l Sign) 7JI3
I . Typ* ef Vm iiI LOHOLINBR/POT I. Length 48M-

_ Maximum
I .  ( n i l  Teenage «67M. T N«g TOfmiOe 253H. T 7. Spin) (knots) 1 1

I, Owner', Nem end Addreil BISAKV NISHIJIMA
701,ASHIZAKI.NYUZBN- CHO, SNIVONIIKAWA- C’JKt TOYAMA- KBH,JAPAN______

». 1>W *f Frede« Ing Equipment PLASHPRB2ZBR, SB All« BEBLL PR'*AKSR

Figuro y;ss£L isemtificatioh forr (foreign! no. JA~7B-o6 h .
• Ä m ■ ' Visual Ideati- ^

1. Name of Vessel BI1CY0 MARU Nil 2 6  2. fie r (Cell Sign) S 'KP» ,
3. Type ef Vessel LOHQLIMBR /  POT 4. Length 48*40 H

•*4x:mum
$. Gross Tonnati 299 MT S. Alt Tonnsce 130 UT 7. Soeed ¡knots; 12.7KT
8. Owner's Same and Addreil BIKYU OYOOYO KABUSHIKX KAISHA____________

92,HISHI.0CHII8HI,MEMORO,HOKKAIDO.JAPAH______________________
Î. Types of Processine Equi prient PLASH PRBBZBB

10. Fliherlei for Wh1e!> Permit 1s Requested:

I £'*"*17 1 Fieni ! Target Seed ei
1. Gear To 9e Used Catchine

Activity,
Precessine Other Svcoort!

> SHA 1
I
! SNAILS 
!

! TRAP3 (POTS)
» 1

X
1 . • 1

r . ! î
i *  j

1
! CRB

1
1

TANKER CRAB 
.

1 ; 
1 TRAPS XPOTS ) j 
» |§ff|

X
j * ;

! •

I I ,  Are Flshlnq A etiv 't'es Requested *n Suoport *f Vesso's of t  Clfferent T af:

/XT N* / T  ret (!* ye*, attach supp’emental sheet showing flaç of other vessels.
f^sne-y, species, Span ri S iet, dares, locations and specific 
ecrlv 'e lei requested.)

10. Fisheries for Which Permit is Requested:
; Flsnery Plans Target Seed es Gear To 3e Used Catchfrd ACCIV?-ccessinc ityCtfcer Sucscrt*

CRB
1 .!1

TANN2R CRAB TRAPS (POTS) X X
1!j

i
!.

11. Are Fishing Activities Requested ie Sueoort of Vessels of a Different FT¿9 :
K f  he /*7 Tes (If yes, attach supplemental sheet showing flag cf other vessels, fishery, species, quantities, cates, locations ape soeci'"c activities requested.)

fishing vtssr. igentificaticn fçqm no. JA -7 S - 0&2J
1. Nam Of Vessel MATSUEI MARU NO. 7 2 2 fier* (Cefi Sion). J O P B
3. Type of Teilet 1.0M0L l N ER/PO T_______  a. length a s .  6 0 M

8. Groll Tonnage 3 0 0 MT 8. .let Tonnage 1 5 * MT 7. Soee-Mknou) 1 0 ■ 5KT
8. Owner's hare and Address MATiUZAWA OYOOYO CO, LTD.________________

t  — t .  NARUMI-CHO.  NEMURO, HOKKAlftO. JAPAN__________________

9. Types of Processing Equipment FLASH FREEZER _________________

fishing vessei identificattcn form (foreign) no. J 4 * ^ 9 - O f e f
Visual Identl-i. Maine of Vessel AZUHA KARO MO,32______  2. fier (Call Sign) J  D Z P

3. Type of Vessel LOItGLINSR / POT_______  «. Length________ 45,00 H
, • Maximum _ „ _ „5. Gross Tonnage 524 M. T 6. Net Tonnage 154 M.T 7. Speed (knots) 12.0 AT

3. Owner’s base end Address TAIYO OYOOYO KABUSHIKI 7AISHA________________ _
■ . _______1-5-1, MicRUHOUCHI. CHIYOa,SU. TOKYO, JaBsH

9. Types of Processing Equipment FLASH FREB2SR __

10. fisher4t$ f:r Which ?emit is Requested:
= t snery Flans Target S.-eces Gear To 3e Used Catthine Activity

Processino Other Su coorti
CRB TANNER CRAB TRA PS (POTS) X X

; i

11. Are rlsainq Activities Requested in Suoocrt of Vessels of 4 Ctfferer.t flag:
¿EF C ! T«M** yes, attach sueolamenta1 sheet showing flag of other vessels, fishery, stecias, quantities, cates, locations and specific activities rtGuestec.)

10. fisheries for Which Permit is Requested*.

3 S  v Tartst Soedes Gear To 9e Used Catchine ActivityOther Sacoort

C R B TINKER CRAB • TRAPS (POTS) X X

\

11. Are FI siting Activities Requested in Support of Vessels of a Different flags
FTT f i t  f~ T  Yes (If yes, attach supplemental sheet showing flag of other vessels, fishery, species, quantities, dates, locations and soeci»ic activities requested.)
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NOTICES 6015

nr”  «M* MM mm ne vessel iscxnrtCAtu» row (romei) » . J 4 -73-0 851
TT SIM I IQinil • . . . »

,, DM df Vddtdl TAI3AK HARO W0.1 J . f1«r (Call Sign) JAXH

A Tim •* vmmI M » T jm /m _________  «. ungth 5?, --------
I. |r«U Mond» ««J 2 2 L Ü I —  •• *»t Ttm tt t  761 7. Speed (knot«) 1
I. tmr't MM «4  Addredd KQKU3AI OTOOTO KABUSHIKI KAIS HA_________

9.w>. n im m , cmo-m. tokto. japah--------------------------
I, IV»« df —r r r r 't  »ulpuent FLASH FRBBZBR, SHELL STRIPPER. COOKER 

3MAIL gmt7ny yreArsn
10. MshartM Nr WM«h Nn«t It heoudSUdi

t. Ramd 0# V tllll MFJHO MARU MO. 7 fler (Call Sign) 71/1U
I .  Typa 0# Vassal LONOLINKH/POT 4. langth 4 7 m .

Pentium
I . 4 n t l  Tonnage 350 M .T. 4. IMt Tamm« 190M .T. 7. Speed (knots) 11

A. Owner's MM end Address SHHNTCiHT 1TAK1JPA
12— 13, TOMISAWACHO. VOICHJCHO, TOTCHIQUN, HOKKAIDO., JAPAN

*. Type* Of Practising Equipment PLASH FREEZER, SMALL BHKII  HRRAKKH_____________

It. fllk trlll for Altil Pernit Is Requested:

lliaery
flans Taro« Saddles N tt  N Id Ul«4_ a w a Processing

ilyOther Suoceri

CRB Î  AKTOR CXAB TRAPS (POTS) X X*
SKA HAILS ‘ TRAPS (POTS) * X - X

.004 X
S8A

; - *

X

11. In  fishing Actlvlt1« Im w iM  1« Support of Vessels of • Olfferent flog:

F i  entry i  I t  a c t i v i t y
flans ! Target Scedes 1 Sear To de Used 1 Catehlre f*qctll1nq Pthe«“ Su:îor*J

SNA S N A IL S t r a p s  ( p o t s ). X X

11. Arp fishing Act1vtt1«s »«guested In Suoport of Vessels of * Different Fleg:

1 7 «0 /T  V« (If yes, tttech supplementsl shoot shooing flog of other vessels, 
w  fishery, spool«, quantities, dot«, locations and specific 

a ttiv iti«  requested.)

HT Ho £ 7  Yes (If yes, attach supplemental sheet showing flag of other vesselt.
fishery, species, quantities, datas, locations and toeclfle 
activities requested.)

FISHIRG VESSEL IDENTIFICATION FQW IfOSfl«!) ho. JA T A - o e f u

Visual Menti*
'• M« of Vassal TAKASHIRO MARO »0.31 2. fler (Call Sign) JFTL______
1. ISfPe of Vessel LOMGLINER/POT a. Length 49 H,
1. 6ms Tonnage 471 M.T. 4. hot Tonne« 269 H.T. 7. Speed (knots) 10 .8
*• »«• «dress TAKASHIR OMARI] KAIUH CO.. LTD._________________

. 719-5, CQKASHOURA. MAMSEI-MACHI. WATARAI-GUM. HIE-KEN . JAPAN
1. Types of Processing equipment PLASH FREEZER. SHELL STRIPPER. COOKER

1 ---- -SWAIL SHELL BREAKER. SEPARATER. WASHER ________________
W. Flsfccrtts for Wilcii Ftmlt it Atouesttd:

f i s m w  Y ts s a  totH T ificA noh w tw  (ro n c to t)  »». J*-7 ß -O ß LO
Visual Identl-

1. him of Vouol MiRiiNiKt MtRii No. 68 I . flor (Call Sign) JDMO
S. TV»» of VmsoI LONGLINER/POT a, length

naaimui
I. Cross Tonnage 414- M.T. 4. Net Tanna«  214 M.T. 7. Speed (knots) *1
t .  Minor’s Nano and Addr«s OSAKA G10CY0 KABUSHIKI KAISHA 

1-31. YAYOI-CHQ. NEMURO-CITY. HQKKATDO. .TAPAM 

t .  TV»« df frecessing Equipment FLASH FREEZER■ SN^TT. SHELL RBEA K ER__________

It. ftsharlu for Which fanait Is »««stadi
F1snt ry K f m »
flans Target Soades S«r Tq le Used Catcht« fro u tt l« Other SuOMrt

SNA SNAILS TRAPS(POTVS) X X *

11. Are fishing Actlvltl« » « « s t«  In Support df Vm siIa df d iifferent flag:
/xT Ne C f T« (If yes, attach supplemental sheet showing f l«  of othor vet salt, 

fishery, species, quantities, « U S , locations and taecifle 
activities redoes ted ■)
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6016 NOTICES
HUM mm. Murmeln« rtm irnstrsHi m. J4  - 7 0  -o /9 L J
t  . __  .  „  ,  Vf*u«1 Idantl*
I. MM «f «MM1 wnyn VABii MOfi« I .  fle r (fell St«n) Jttx;
I . D»M« «MM1 LONOLIKER/POT 4. lamfth 49 M.______________

*• *■«• * " • • •  «22 I .  * tt Tmm*  222 X.T. 7. M  (kMts) _14___
• . W .  MM Md M*«m  HMMUXSAE KABUSHIKI KAISHA____________________

1 ^ -1 7  2AKANA WA3HI. KESESHUKA-SHI. WIYAGI KEK. JAPAN
I. 1>M» Sf Mm —it«« IS*lM»« ?LASH FREEZER. SM/.IL SHELL BREAKER________

mww6 vam. reminone« row ( n u w n  »• J2fc2b2£ZL.
t .  him tf Vtuil m »P ft 11 j .  S r i Ä l  JJA»
J. Ty*e sf fu n i M M tn n /W  4. u„|t|, • 4m.
I .  M n  Temuge M 5»* '*■ I .  M t To—m « '*«* • * • 7. Speed (bw u) H '
4. Owner*« Mm  u l  Addru« « * W m  U H I *  HIM7AIWI W lim o « M

I*  f*  i m f l l l l M M / W i l ,  B II8A TA ,  J A P A N ____________

t .  * » m  «f rrtcM *taf MniMMit 7bAMi m w i i »  . m a il  w il l  bnsakbi

M. n i t r i «  Mp » Ich  N m t  I t  M«oe«tad:

-Tamt t  In c i l i
Activity

fotcMm Proctiti* ©t&tr Supoort
SNA am is

«

TRAPS(POJS) X x '

11. Ar« Plihl*« AcMvttlM M w tM  I« Support of Votiti« «f •  01 ff  «no t fit« :

/ 7 M  £ 7 Mt ( I f  ye«, «ttich «upplmontil sh«et showing fit« of othor vesstit, fliMry. iptcltt« «unititi«t. «Atu« locttlOM Md iMcIfle aetlTltitt roguosted.)

10. t l«k«H«i Mr Milch f«r»1t It AtpMttad:

£t*"«f7 I
T«r««t lose its-___ Geir To la Used

Telivity
Catching Frocetslne Other luooori

SNA MILS TRAPS ( POTS) X X

11. Ar« 7lth1«t ActlvItlM tegueitad 1n Support of VHItll «f « S1ff«r*nt Flop:
£ 7 »  a  V«t ( tf  jr«s, «ttich supplemental thMt showing fit« of othor vessali, 

fishery, species, «uMtltlM. dt tot. locations Md «e«c1fic 
activities raquastad.)

fisntw  t m n  B a r m a n «  puah <fo« i« h "  m . TA-Tt'Ct'f/
1. MM «f Votiti AZUIIA MARI) WO.U | t flér*{cili"$ljii) JPPL
S. Typ« «f V«tMl LOMLINER/POT___________  «. Lmfth »8 M.___________

Ì SBAR
S. tr*«l «MM«« u ia  M T . 0. Mt Torneo«« ??9  M.T. 7. SpMd (kMtt) in  
0. Owner's Mm  «od » « tr i tt YAMASAH TSUBOSUISAN KABUSHIKI KAISHA

M2. UIASHim. SHIEAMAKIWIRA. SHIMAMAKIC1IW. HOKKAIDO. JAPAN 
». TypM «f frtCMOlu« («ulp-Mt PLASH FREEZER. SNATT. SHRLT. BREAKER

10. flth trltt Mr »Ich fontit  1« taguetted:
Fitncry 
P Uns Tarwt Species

acHTvT ty

SNA SNAILS TRAPS(P0?S) X X ?

11. Ar« flthln« Attiviti«« Atout«tri in Support of Voltoli of * OlfforMt fi««:

S  *° C t r«* T**. Atto oh suppliiiiMtil «htot showing fl*g of other v««««It,
fishery, «potii i ,  «uMtltlM, d iu« , locAtlent Md «o«c1f1c 
«ctlvitlo* reputitod. )

FTHilhS VESSEL t GENT IF! CATION FORM f ~0n£:S?ll - So,

_ Visual idanti-
1. Man* of Venol HIGO MARU, z. f1«r ('Can Sign}' JHPD______
1. Typo of Vtistl LOHGLINER/POT ______  «. Length 34 H.______-
S. Grow Tonnage 115 M.B. 6. Not Towitoo 47 M.T. T. SoeeTTknocs! 10.0 -
8. Owner*« .'Hat and Address HIPPO« SOISAR KAISHA. LTD.____________

' ______fc-2 OTEMACHI 2-CHOHB, CBIYODAXN. TOKYO. JAPAH
S. Type* of Processing equipment FLASH FREEZER - COOKER. SEPARATER.

___ ___________________  SNAIL SHELL BRKAOR. WASHER_____________
10. Fisheries for Which demit is Requested:

11. Art Fishing Activities Requests« in Suooort of Vessels of s Olfferent Flag:
UJ Ho n  Yes (If yes, attach supplemental sheet showing flag of other vessel«.

fishery, species, quantities, dates, locations and soeci'ie 
activities requested.)

• 1 fH i I )
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NOTICES 6017

TIP”  «»«"• tsmtriMTiw row tnm n m. JA - T t-ó tT *
Tlsual I Cand-

t. MM af Vaual KOHOKU UAPV NO. 7 2. F1ar (Call SIg») -Train
). Tyn ** fm il IiOHOUMgy /  POT___________  ( ,  Lang th 't14M._______________

.  Manama
I. I m i  Th m Ih  347M. T. I .  Nat Tonnage 1R9m. t- 7. !«••« (knots) 11
I, Owner's Mm  i n  Address KOHOKII QÏOOÏO KAPUfHIKT KATSHA

---- , a-3S. MINAkiTHAMAPHO. Knailinn. nnyVAtra> ra-n..._____________

SV, Types af frecuslng Ceutpment FLASH frkkzrr. snail shklt, bpfakkr

It, Fisheries far Milch fe ra it t i  Requested:

Fishery
flau Tana* Scad at Gear To So ¡hod Catchlne

Activity
frqeessinq Other luteert!

SNA SNAILS traps ( kxts) X X .

11. Arc fishing Activities Requested In Suopert of Vessels of a Different flat:
(JTlIo £ J  Yes (If yes, attach supolementsl sheet showing flat of other vessels, 

fishery, species, quantities, Oates, locations and soeclflc 
activities requested.)

nwtHs vessel identificati«« fa ti ire « ra t)  » .  J d - 7 f t - o f t " *

Visual Iden ti-
1. m m  af vessai mito ha mi HoS2 2. fla r (Call Sl|n) JOT«
1. Type af Vassal loksliksr/POT «. Length 43 H

me m m
I .  Cross Tannata tan m.t - I .  Net Tomiaoe lgg M.T. . 7. Speed (knots) 11 

A, Owner's Mae and Address JPH30 SASAKI
a -4  MAMWA-CHO. KDSHXHO-C1TT« HOKKAIDO. JAPAN, 

f .  Types of frocuslnt Equipment flash w m m .  snatt. wretireii.____________ '

10. Fisheries for Which fera it Is Naquestad:

Flsnery i
flans ! Tercet Scedes 1 Seer T« !e Used

Activity
CatcMrc Prsctistno Pthtr Sueoort

SNA SNAILS

" a

. traps(pots} - X X

11. Are flshlnq Activities Requested In Support of Vessels of a Different Flat:
/rT Ns r j  Yes (If yes, attach supplemental sheet showlnt flat of other vessels, 

fishery, species, quantities, Cates, locations and soeclflc- 
activities requested.)

FISHIHS m i l ' .  IDENTIFICATION FORM (FOREIGN)
Visuel Identi-

2. fie r (Call Siçn) 7KJRI. Une of vessel KOTOÏOSHI HARU H0.21
1. Type of Vessel LONG LINER/POT__________  a. Length
I. Gross Tannage 90 H,T■ S. Net Tonnage 47 M.T. 7. Soeed (knots! 9.0
«• Owner's Nine and Address HOKUYO 5UISAH CO.. LTD.

2 7 M,■'iximum

7-9 -13 , TSUKIJI. CHUO-KU. TOKYO. JAPAN
9- Types of Procuslnt Equipment FLASH FREEZER. CPOKER. SEPARATER. 

.---- - -------------- SHAIL SHELL BREAKER. WASHER______
10. Fisheries for Which Fornit  Is Requested:

;’wqry .
"arte t Species

TRAPS(FOSS)-

* *̂**iinq Activities Requested 1n Sucoert of Vessels of a Different 'leg:
~  *•* (1J ye*, attach supplemental sheet showing flag of other vessels, fishery, species. Quantities, dates, locations ana soecific activities requested.)

F11HH16 VESSEL tOEMTIFICATIOh FORM (FOREIGN! »■ J » - 7 f - o g 7 7
BVnilN IVA an M/I

LONGLINER/POT

1. M m  of Vessai 
1. Typa af -Vassal 
I. Croat Tannata .
C. Owner's Mm  and Address

--2^3, HOURAI-CHO. HAKODATF-CTTY■ HMCKATnn.

Visual Identi- 
2. fiar (Call Sign)

M.T. c. M t  Tannata.
.  4. Length

276 M-T- 7. Speed (knots) 11

KATSUSABURO TAKKBATASHI

JA PAH
• . IVpaa af frocusln t Equipment FLASH FREEZER. SNATI, SHFT.l. RRRIWFP

10. fisheries for Which fo ra it.1s Requested:

£J entry Activity
flans Targat Socdcs Scar To Sc Used Catching froccsdno Othor luooort

SNA SNAILS t r a p s ( p o y s ) X x ’

11. Aro fishing A ctlv ltlu  Requested Is Support of Vet sols of a Olffarant Flag:

iW  Ha / 7  Tu (If yas, attach supplamantal sh u t showing flaw of other vessala, 
fishary, speclss, quan tltlu , da t u ,  location* and soactflc 
a c tlv l t lu  rtquutad.) (•
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6018 NOTICES
TW UNITED STATES OF AJTFICA 0£»AR7!4ENT OF C 3W VK XNATIONAL OCEANIC A,'10 ATNCS?HEa?C AWI.'IISTSATIC.'I

AMUCATKN FOR: VESSEl >E?.«ITS TP "tin -StTI fit 'FISHED C wiNScSVAT I ON ZONE OF THE UNITED STATES

Iff w ltff the ff rs u ft fe p s  Of.tha F is h e r y  C c n s « r /a : io n  .and Manas « re n t
l*rt, t U  Governs*«. i t  R ep ub lic o f  Korea___________ ____________hereby wtsii-i Mil lopi'Vlvir. --.r *:r T ïî î ê T i jhcär • :s j i r-sd-m ::within the Filhery Cdrter/j :1cn line : J ‘.‘f  Uni-:ei; Sts;«:, cr devons; :.tac ;cr* -c: yeeclei or Csntlnentil Shot-4 Rs.-.ery -•scurtss jutjed: : :  Me jurisi:ciicn ;.-a United Stun, during the yesr :3*3.

Flshlnj Veisel Uoadifieoiioo. Foita*.wMt he sucaitted in lucscr: i f  this- The fishery aUns, Itecili, end ditch tsntsnolited for ressets sir ■tie Korean Flee ere tt foils*»:

fishing -fEssr. ::gr:~;cAT;.:,N ~:?v (-c?.s:g?i) v no.
_ VfSUl • I»W*1 • n« nrl

I. Name of Vessel Booh Neung_____________ j. . , tr s.,?n; BF 3613._____

3. Type of Vessel F a c to r y  Sh ip (P r o c e s s in g ) 130 .00 M

S. Gross Tonne?* 8 , 60 0 .81G/T s. Net Tonmce 5 .9 8 3 .6 5N/Tj s;tM  jrr.cts - T~.

8. Owner's hem* md Address Korea M arine In d u str y  Developm ent Corpor -

# 5 5 -4 , Seodomun-Dong, Chung-Ku, S e o u l, Korea

9. Types of Frocessing Ecaioment F i l l e t e r .  F is h  K e e l P la n t

10. Fisheries far Which Permit is ".«chested:

FISHING VU3EI ::ENTI?tCA7lC?t FORM (?CR£M'!l V  *1« X 3 - 7 t e e d i

1. Nmw Of Vessti Soo Gong Ho . 51 2 eil Teilen; 6NEJ

3. Type of vessel S te rn  Traw ler (F ac to ry Sh^p), ^  1 0 1 . 80 m - V .  -

S. Gross Tonnet* 5 ,5 10 .7 4 C / T  5. Met Tcnnace_ 2 ,76 2  N/T 7_ sieeaTvnots; 1 5 .0  KT£
8. Ownor's Nest* end Address Korea Marine In d u str y  Development C o rp o ra tio n  

#55-4 , Seodomun-Dong, Chung-Ku, S e o u l, Korea 

3. Types of ’ -Odessine -cuitirent F ish  Meal P la n t ,  Minced Meat P la n t ,

F is h  O i l  P la n t,  F i l l e t e r ,  F la sh  F r e e z e r .

10. Fisheries far Hlii.ah Remit is Feaaestid:

/T  No fjjg  V*s (.If yes, ifuacit sacoiærents.l sheet sr.dwlng » lie  af other vessels.fishery,. sced-es„ duirtitias, diras,, TccidSdri me sdeci ictivltl'ss -Kdestid, -

Book Neung and Soo Gong No, 51 
CKS-7 8-0079) (KS-7 8-00421

M a te r ia l fo r  Q u estio n  No. 1 1 :

S p e c i f i c  A c t i v i t i e s  re q u e ste d : Purchase o f  raw f i s h  from 
U .S . v e s s e ls  fo r  p r o c e ssin g  and shipm ent to  Korea.

F la g  o f  o th e r  v e s s e ls :  U .S.

F is h e r y : GOA -  B o tto m fish  f i s h e r y .

S p e c ie s :  Prim ary P o llo c k  and in c id e n t a l  s p e c ie s  in cluding  
POP, P a c i f i c  co d, flo u n d e r s , r o c k fis h  and o th er sp e c ie s .

Q u a n tity :  P r o je c t  T a r g e t i s  130,000 MTV R e a liz in g  th a t  
TALFF has been d is t r ib u t e d  th e r e  i s  o n ly  approxim ately  
72,8 0 0  MT o f f i s h  a v a i l a b le  fo r  U .S . fish erm en , 36,400. ME 
i s  r e q u e ste d  fo r  each v e s s e l .

L o c a tio n s : V ario u s lo c a tio n s  w ith in  th e  U .S . F ish ery  
C o n se rva tio n  Zone in  th e C u lf  o f A la sk a .

D a te s: A p r il  1  -  December 3 1 ,  1978 which w i l l  depend 
upon cu lm in a tio n  o f arrangem ents w ith  U.J5. fisherm en.

[FR Doc. 78-3712 Füed 2-9-78; 8:45 am]
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TM* 42— Public Health

CHAPTER I— PUBLIC HEALTH SERVICE, DE
PARTMENT OF HEALTH, EDUCATION, AND 
WELFARE

SUBCHAPTER J— HEALTH CARE DELIVERY SYSTEMS

PART 110 — HEALTH MAINTENANCE 
ORGANIZATIONS

Interim Regulations

A G ENC Y: P u b lic  H ea lth  Service, 
HEW .
ACTIO N: In terim  R egu la tion s.
SU M M A R Y : T h e  program  require
m en ts se t  o u t in  th e  in terim  regu la 
tio n s pu b lish ed  on  J u n e  8, 1977, in  th e  
F ederal R egister (42 FR  29400-29416) 
h ave b een  am ended  b y  th e se  regu la
tion s. T h e  purpose is to  exp an d  and  
clarify  th e  requ irem ents o f  th e  ex is t
in g  regu la tion s w ith  resp ect to  en titie s  
req u estin g  F ederal fin an cia l a ssistance  
for  fea s ib ility  surveys, p lan n in g  and  
in itia l developm ent, and  in itia l operat
in g  costs o f  h e a lth  m a in ten an ce orga
n izations. F ederal fin an cia l assistan ce  
for  grant and  loan  support for  th e  de
velop m en t and in itia l op eratin g  costs  
o f h e a lth  m ain ten an ce organ izations is  
au thorized  under T itle  X III  o f  th e  
P ublic  H ea lth  Service A ct, " H ea lth  
M ain ten an ce O rgan izations” (42  
U .S.C . 300e e t  seq .), as am ended  by  th e  
H ea lth  M ain ten an ce O rganization  
A m e n d m e n t o f 1976 (Pub. L. 94-460).
E FF E C T IV E  DATE: F ebruary 10,
1978. C om m ents are due on  or before  
A pril 11 ,1978 .
A D D R E SSE S: In terested  persons are 
in v ited  to  su b m it w ritten  com m ents, 
su ggestion s, or ob jection s to  th e  
am ended  Subpart C—G rants for  F easi
b ility  Surveys, S ubpart D —G rants and  
L oan G u aran tees for  P lan n in g  and  for  
In itia l D eve lop m en t C osts, and Sub
part E—L oans and L oan G u aran tees  
for  In itia l O perating  C osts, to  th e  D i
rector, D iv is ion  o f  H ea lth  M ain te
n an ce O rganizations D evelop m en t, 
O ffice  o f th e  A ssistan t Secretary  for  
H ealth , R oom  12-05, 5600 F ish ers  
L ane R ockville , Md. 20857. A ll com 
m en ts tim ely  received  w ill be consid 
ered  and w ill be availab le for  public in 
sp ec tio n  a t th e  above address during  
regu lar b u sin ess hours. F o llow in g  th e  
clo se  o f  th e  com m en t period, th e se  
regu la tion s w ill be revised  as w arrant
ed by th e  public com m en ts received.
F O R  F U R T H E R  IN F O R M A T IO N  
CONTACT:

F rank H. Seubold , P h . D ., D irector, 
D iv ision  o f  H ea lth  M ain ten an ce Or
gan izations D evelop m en t, 5600 F ish 
ers L ane, Park law n B uild ing, R oom  
12-05, R ockville , Md. 20857, 301-443- 
4106.

SU PP L E M E N T A R Y  IN FO R M A T IO N : 
T h e  H ea lth  M ain ten an ce O rganization

RULES AND REGULATIONS

A ct o f  1973, P ub. L. 93-222, w as ap
proved on  D ecem ber 29, 1973, and  
am ended  th e  P ub lic  H ea lth  Service  
A ct to  provide a ssistan ce  and encour
agem en t for  th e  e sta b lish m en t and e x 
pan sion  o f  h e a lth  m a in ten an ce organi
za tion s (H M O s). F in a l ru les w ith  re
sp ect to  th e  H M O  A ct w ere pu b lish ed  
in  th e  F ederal R egister on  O ctober  
18, 1974. T h ese  ru les se t  fo r th  require
m en ts  for  ap p lican ts req u estin g  F eder
a l fin an cia l assistan ce  for  th e  develop^ 
m en t and in itia l op eration  o f  H M O s. 
T h e  H ea lth  M ain ten an ce O rganization  
A m endm ents o f  1976, P ub. L. 94-460, 
becam e law  on  O ctober 8, 1976, and  
ex ten d ed  th e  p resen t F ederal fin an cia l 
assistan ce  program  as follow s:

’■tl G ran ts for  fea s ib ility  surveys  
th ro u g h  S ep tem b er 30, 1978.

2. G ran ts and  loan  gu aran tees for  
p lan n in g  p rojects th ro u g h  Sep tem b er  
30, 1978.

3. G ran ts and loan  guaran tees for  
in itia l d evelop m en t p rojects th ro u g h  
S ep tem b er 30, 1979.

4. L oans and lo a n  guaran tees for  in i
tia l op eratin g  costs th ro u g h  S ep tem 
b e r ^ ,  1980.

A fter  th e  H ea lth  M ain ten an ce O rga
n iza tion  A m en d m en ts o f  1976 becam e  
law , th ere  w as a n eed  to  revise th e  O c
tob er 18, 1974, regu la tion s as soon  as 
possib le, sin ce  th e  n ew  law  m oderated  
certa in  restrictive provisions o f  th e  
orig inal A ct. A ccord ingly , in terim  reg
u la tion s w ere pu b lish ed  on  J u n e  8, 
1977. S in ce  th ere  w as an  u rgency  to  
issu e  th e se  in terim  regu la tion s, o n ly  
m inim al rev isions n ecessary  to  e lim i
n a te  co n flic ts  w ith  th e  n ew  law  w ere  
m ade in  order to  a llow  th e  activ ities o f  
th e  h e a lth  m ain ten an ce organ ization  
program  to  be adm in istered  under th e  
a u th o r ity  o f  th e  1976 am endm ents, in  
th e  pream ble to  th e  J u n e  8 regu la 
tion s, th e  D ep artm en t sta ted  th a t  it  
in ten d ed  to  issu e  a  n o tice  o f  proposed  
ru lem aking  w h ich  w ould  h ave  pro
posed  to  revise th o se  regu la tion s and  
im p lem en t a ll o f  th e  provisions o f  th e  
n ew  law; how ever, it  h a s b een  deter
m ined  upon  reconsideration  th a t  th e  
S ubparts C, D , and E  se t  fo r th  below  
cou ld  be issu ed  w ith o u t n o tice  o f  pro
posed  ru lem aking  sin ce  th e  ch an ges  
m ade are large ly  adm in istrative and  
tech n ica l and  n o t su b stan tive  in  
nature.

N otice  o f  proposed  ru lem aking  h as  
b een  o m itted  in  th e  issuance o f  th e se  
regu la tion s as im practical and con
trary to  th e  public in terest. S ubparts  
C, D , and E  o f  th e  regu la tion s are  
n eed ed  as soon  as p ossib le  so  appli
ca n ts  can  m eet s ta tu to ry  dead lines  
provid ing th a t  in itia l d evelop m en t 
p rojects can  be fu nded  o n ly  th ro u g h  
fisca l year 1979. I f  ap p lican ts are to  
m eet th is  sch ed u le , fea s ib ility  stu d ies  
m u st be com p leted  early  in  fisca l year  
1978 and p lan n in g  ap p lica tion s m u st 
b e fu n d ed  prior to  fisca l year 1979. T o  
su b m it th e se  am en d m en ts to  public

partic ip ation  in  ru lem aking  before 
m aking th em  e ffec tiv e  w ould  necessar
ily  resu lt in  excessive  delays in  m eet
in g  th is  sch ed u le .

In  add ition  to  rev isions required by 
th e  H ea lth  M ain ten an ce Organization  
A m en d m en ts o f  1976, revisions have 
a lso  b een  m ade as a  resu lt o f  3 years of 
program  exp erience  in  review ing and 
eva lu a tin g  over 500 applications re
q u estin g  F ed era l fin an cia l assistance 
under T itle  X III. A dm inistrative and 
tech n ica l ch an ges h a v e  b een  m ade by 
refin in g  and  c larify in g  certa in  tasks 
required  o f  ap p lican ts in  conducting  
fea s ib ility  surveys, and  in  carrying out 
p lan n in g  and in itia l developm ent pro
jects. A ppropriate rev isions have been 
m ade in  th e  resp ective evaluation  and 
award sec tio n s to  conform  w ith  the 
ch an ges in  th e  p roject e lem en t sec
tio n s  o f  th e  regu la tion s.

A tten tio n  is ca lled  to  th e  following 
revisions:

1. S ec tio n  -110.403(f)(5). T h e  pro
gram  requ irem ents fo r  developing a 
sou n d  m ark etin g  p lan  in  th e  planning 
p h ase  o f  th e  p roject h ave  b een  defined 
and  clarified . A  stu d y  conducted by 
th e  D iv ision  o f  H ea lth  M aintenance 
O rganizations n o ted  m arketing defi
c ien cies as th e  m ajor cause for denial 
or d elay  in  determ in ation  o f qualifica
tio n  in  over 90 p ercen t o f  th e  applica
tio n s stud ied .

2. S ec tio n  110.407(b) L ength  and 
m atu rity  o f  loans; S ectio n  110.505 
R eserve requirem ent; Section  
110.508(b) L en gth  and  m aturity of 
loans.

T h e  len g th  and m atu rity  of loans 
and th e  accu m u lation  period for re
serve requ irem ents h ave b een  adjusted 
to  con form  w ith  th e  sta tu te , which 
added tw o years to  th e  period for 
w h ich  th e  lo a n  or loan  guarantee as
sista n ce  m on ies m ay  be used. Accord
ingly , th e  a llow ab le loan  repayment 
period  and th e  dead line for  accumulat
in g  th e  restr icted  reserve have also 
b een  ex ten d ed  for  tw o years.

3. S ec tio n s 110.405 (a)(2), (b)(3) and 
110.503(b)(2). In  order to  be eligible 
for  loan  guarantees, private (other 
th a n  n on p ro fit p rivate) h ea lth  mainte
n an ce organ izations m u st serve or pro
p ose  to  serve m ed ica lly  underserved 
areas. T o  assure th a t  h ea lth  mainte
n an ce organ izations receiving loan 
gu aran tees provide a  sign ifican t level 
o f  service to  su ch  areas, th e  Depart
m en t h a s am ended  §§ 110.405 (a)(2),
(b )(3 ) and 110.503(b)(2) to  se t a 10 per
cen t lev e l as th e  requirem ent for eligi
b ility  for  loan  guaran tees for private 
(o th er  th a n  n on p ro fit private) health 
m ain ten an ce organizations.

4. S ec tio n  110.507. T h e  provision was 
added lim itin g  th e  aggregate amount 
o f principal o f  loan s m ade or guaran
teed  under sec tio n  1305 o f th e  Act for 
a h e a lth  m a in ten an ce organization to 
an  am ou n t n o t to  exceed  $2 ,500 ,000. 
T h is is a  s ta tu to ry  requirem ent and
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was in ad verten tly  om itted  from  th e  
existing in terim  regu la tion s.

5. D e le te  form er § 110.507(b). P ro
gram exp erience  in  m ak ing  over 30 
loans since D ecem ber 1974 h a s proven  
the im practicability  o f  th e  provision  
which lim its lo a n s and  lo a n  guaran
tees to  tw o-th irds o f th e  S ecretary ’s 
projection o f  th e  am ou n t b y  w h ich  op
erating costs during a  period  n o t to  
exceed th e  first 60 m o n th s  o f  oper
ation exceed  reven u es for  su ch  period. 
Health m ain ten an ce organ ization s’ ap
plications approved for  loan  or loan  
guarantee assistan ce  to  date, w ith  on ly  
one exception , h ave  requested  and  re
ceived a w aiver o f  th e  tw o-th irds lim i
tation requirem ent. T h e se  w aivers 
were based on  ev idence th a t  th e y  
could n o t ob ta in  on e-th ird  o f  th e  pro
jected loan  n eed s from  private sources. 
Since th is provision  is n o t  a  sta tu to ry  
requirement, it  w as d e le ted  from  th e  
regulations.

6. T he la s t sen ten ce  in  § 110.407(c), 
relating to  lo a n  guaran tees for  p lan 
ning and in itia l develop m en t a ss ist
ance, had provided th a t  “P rincipal re
payment during th e  first 36-m onths o f  
operation m ay be deferred , w ith  p a y 
ment o f in terest o n ly  by th e  app licant  
during such  period .” T h e  36 m o n th  de
ferral period h a s b een  d e le ted  to  m ake  
clear th a t a deferra l o f  p aym en t for  36 
months o f op eration  w as n o t  m anda
tory, inasm uch as th is  provision  a l
lowed for deferral o f  principal repay
ments during th e  fir st 36 m o n th s  o f  
operation in  addition  to  th e  p lan n in g  
and initial d evelop m en t periods. I t  is  
felt that th e  fin an cia l in terest o f  th e  
Government w ould  b est be served  by  
the Secretary n eg o tia tin g  a  deferral 
period w ith  each  applicant.

7. In §§ 110.303(h) and 110.403(b), 
the requirem ent th a t  th e  app licant 
shall assure cooperation  w as exp an d ed  
to include b o th  th e  appropriate h e a lth  
systems agency and  th e  S ta te  h e a lth  
Planning and develop m en t agency. 
Pub. L. 93-641, approved on  Jan u ary  4, 
1975, am ended th e  A ct to  m ake h e a lth  
maintenance organ izations su b ject to  
State certificate o f  n eed  program s (ad
ministered by S ta te  h e a lth  p lan n in g  
and developm ent agen cies) under S ec 
tion 1523(a)(4)(B) o f  th e  A ct. Accord- 
msly, applicants for  fea s ib ility  and  
Planning projects are now  required  to  
wiow evidence o f  th e ir  cooperation  
with both agencies.

8. The estab lish m en t o f  th e  individ-
Practice associa tion  h a s b een  

added as § 110.403(f)(12) as an  essen 
tial planning activ ity  for  proposed  
Health m ain tenance organ izations  
Planning to  provide services th rou gh  
mi individual practice association . 
W er three years o f  d evelop m en ta l as
sistance activ ity  h ave b een  dem on-
trated th a t th e  actu a l e sta b lish m en t
i an individual practice associa tion  is 

essential to  fa c ilita te  tran sition  in to  
operational status.

T iie  fo llow in g  is  a  s ta tu s  report on  
o th er  provisions o f  th e  h e a lth  m a in te 
n an ce organ izations regu la tion s under  
P art 110:

Status
To be reorganized 

and new 
definitions to be 
added—to be 
issued as a notice 
of proposed 
rulemaking. 

Health systems 
agency review 
criteria to be 
revised and 
procedures to be 
added—to be 
issued as a notice 
of proposed 
rulemaking. 

Revisions of 
§ 110.605 are being 
considered with 
respect to 
evaluation and 
determination of 
qualification.

No changes under 
consideration.

To be revised to 
conform with 
amended law—to 
be issued as a 
notice of proposed 
rulemaking. 

Published as a 
notice of proposed 
rulemaking in the 
F b d e r a l R egister 
(41 FR 40292- 
40295)on 
September 17, 
1976.

To be revised to 
conform with 
amended law—to 
be reissued as a 
notice of proposed 
rulemaking.

T h e  A ssistan t S ecretary  for  H ea lth  
o f  th e  D ep artm en t o f  H ea lth , E duca
tion , and W elfare, w ith  th e  approval 
o f th e  S ecretary  o f  H ea lth , E ducation , 
and W elfare, h ereb y  am ends th e  fo l
low in g  S ubparts o f  42 C FR  P art 110 as 
follow s: S ubpart C—G ran ts fo r  F ea si
b ility  Surveys; S u bpart D —G ran ts and  
L oan G u aran tees for  P la n n in g  and  for  
In itia l D eve lop m en t Costs; and  Sub
part E—Loans and  L oan  G u aran tees  
for  In itia l O perating  C ost.

N ote.—The Department of Health, Educa
tion, and Welfare, has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107.

D ated: O ctober 4 ,1 9 7 7 .
J u l iu s  B . R ichmond, 

A ssistan t Secretary fo r  Health.
A pproved: F ebruary 2 ,1 9 7 8 .

J oseph  A. C a l if a n o , Jr.,
Secretary.

Subpart C— Grant« for Feasibility Survey«
Sec.
110.301 Applicability.
110.302 Eligibility.
110.303 Project elements.
110.304 Evaluation and award.
110.305 Funding duration and limitation.

Regulations
Subpart A—Requirements for 

a Health Maintenance 
Organization.

Subpart B—Federal Financial 
Assistance: GeneraL

Subpart F—Qualification of 
Health Maintenance 
Organizations.

Subpart O—Restrictive State 
Laws and Practices. 

-Subpart H—Employees' 
Health Benefits Plans.

Subpart I—Continued 
Regulation of Health 
Maintenance Organizations 
and Other Entities and.

Subpart J —Reconsiderations 
and Hearings.

Subpart D— Grants and Loan Guarantee« for Planning 
and for Initial Development Cast«

110.401 Applicability.
110.402 Eligibility.
110.403 Project elements for planning.
110.404 Project elements for initial devel

opment.
110.405 Funding duration and limitation.
110.406 Evaluation and award.
110.407 Loan provisions.

Subpart E— Leans and Lean Guarantee« for Initial 
Operating Cost«

110.501 Applicability.
110.502 Definitions.
110.503 Eligibility.
110.504 Project elements.
110.505 Reserve requirements.
110.506 Evaluation and award.
110.507 Funding duration and limitation.
110.508 Loan provisions.

Authority : Sec. 215, 58 Stat. 690 (42 
U.S.C. 216); secs. 1301-1316, as amended, 90 
Stat. 1945-1960 (42 U.S.C. 300e-300e-15).

Subpart C— G rants for Feasibility Surveys

§ 110.301 Applicability.
T h e  regu la tion s o f  th is  subpart, in  

ad d ition  to  th e  regu la tion s o f  Subpart 
B  o f th is  part, are applicab le to  grants  
aw arded p ursuant to  sec tio n  1303 o f  
th e  A ct for  p rojects to  con d u ct surveys  
or o th er  a ctiv ities  to  determ in e th e  
fea s ib ility  o f  develop in g  and  op eratin g  
or exp an d in g  th e  op eration  o f  h e a lth  
m ain ten an ce organizations.

§ 110.302 Eligibility.
(a ) Eligible applican ts. A n y  public or 

private n on p ro fit e n tity  w h ich  is  or 
proposes to  develop  or b ecom e a  
h e a lth  m a in ten an ce  organ ization  is 
elig ib le  to  app ly  fo r  an  aw ard under  
th is  subpart, ex cep t th a t  in  th e  case  o f  
ap p lica tion s for  su p p ort o f  exp an sion , 
o n ly  organ izations w h ich  h ave  b een  
fou n d  b y  th e  S ecretary  to  be q ualified  
h e a lth  m a in ten an ce  organ ization s are 
elig ib le  to  apply .

(b ) E ligible projects. A w ards m ay  be  
m ade pu rsu an t to  sec tio n  1303 o f  th e  
A ct, th e  regu la tion s o f  S u bpart B  o f  
th is  part, and  th is  subpart, to  e lig ib le  
ap p lican ts to  a ss ist in  con d u ctin g  sur
veys or o th er  a ctiv ities  to  d eterm in e  
th e  fea s ib ility  o f  develop in g  or e x 
p and ing  th e  op eration  o f  organ izations  
w h ich  m eet or propose to  m e e t th e  re
qu irem en ts under subpart A o f  th e se  
regu lations.

§ 110.303 Project elements.
A n  approvable ap p lica tion  m u st pro

vide:
(a ) S ta tem en ts  w h ich  describe con 

cisely:
(1 ) T h e  goals and ob jectives o f  th e  

ap p lican t organ ization  and  o f  th e  pro
posed  h e a lth  m a in ten an ce  organiza
t io n  if  th e  proposed  h e a lth  m a in te
n an ce  organ ization  is  d ifferen t from  
th e  ap p lican t organization; if  it  is  d if
feren t, describe th e  re la tio n sh ip  b e
tw een  th e  tw o organizations;

(2) T h e  adm in istrative, m anagerial, 
and  organ izational arrangem ents;
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(3) T h e  resources to  be used , includ
in g  con su ltan ts w h ose  task s m u st be 
d efined  ad equately  to  perm it an  evalu 
ation  o f th e  n eed  for  su ch  consu ltants;

(4) T h e  ex is tin g  or proposed  com po
s ition  o f th e  B oard o f D irectors o f  th e  
app licant organization  and its  duties;

(5) T h e  proposed  service area and  
th e  surrounding com m unity , th e  
num ber o f em ployed  persons and  
num ber o f prim ary care p h ysic ian s lo 
cated  in  th e  proposed  service area; and

(6) In ten d ed  fin an cia l participation  
o f th e  applicant, sp ecify in g  th e  typ e  o f  
contribution , su ch  as ca sh  or services, 
loan  o f fu ll- or part-tim e sta ff, equ ip
m ent, space, m aterials, or o th er  con tri
butions.

(b) In  th e  case o f a  proposed  s ta ff  or  
m edical group h e a lth  m ain ten an ce  
ogan ization , le tter s  from  a t lea st th ree  
p h ysic ian s exp ressin g  th e ir  in terest in  
th e  h e a lth  m ain ten an ce organization  
fea s ib ility  stu d y  in  con n ection  w ith  
th e ir  even tu a l p articipation  in  th e  
h e a lth  m ain ten an ce organization  as 
providers o f basic h e a lth  services.

(c) In  th e  case o f a  proposed  individ
ual practice association  h e a lth  m a in te
nan ce organization , le tter s  from  th e  
loca l m edical soc ie ty  or societies, or 
from  at lea st th ree  individual p h ysi
cians, exp ressin g  th e ir  in terest in  th e  
h e a lth  m ain ten an ce organization  fea 
sib ility  stu d y  in  con n ection  w ith  th e ir  
even tu a l p articipation  in  th e  h ea lth  
m ain ten an ce organization  as providers 
o f basic h ea lth  services.

(d) E vidence th a t  th ere  is in terest in  
th e  possib le  d evelop m en t o f a  h e a lth  
m ain ten an ce organization  from  one or  
m ore em ployers, or un ions, or com m u
n ity  leaders in  th e  proposed  service  
area.

(e ) P lan s for  con ducting  th e  feasib il
ity  study  w h ich  m u st include a  con so li
dated  tim e-phased  m ileston e  ch art in 
d icating proposed  fu n d in g  and  m an
pow er to  be a llocated  to  each  o f  th e  
six  activ ities below , and a  narrative e x 
p lan ation  o f  work p lans to  accom plish  
th e  s ix  activities:

(1) Id en tifica tion  o f p ertin en t S ta te  
law s, regu lations, and practices re la t
in g  to  th e  in ten d ed  organ izational 
stru ctu re  and operation  as a  h e a lth  
m ain ten an ce organization;

(2) Id en tifica tion  o f  m ajor groups or  
o th er  p o ten tia l sources o f en ro llem en t  
to  w h ich  m arketing  e ffo r ts  w ill be di
rected , includ ing  th e ir  ex is tin g  h ea lth  
p lan  b en efits  and p aym en ts arid th e  
leve l and scope o f m ajor h e a lth  p lan  
b en efits  and prem ium s in  th e  com m u
nity;

(3) Id en tifica tion  o f  p o ten tia l provid
ers and availab le h e a lth  m anpow er  
n ecessary  to  provide basic h e a lth  ser
vices to  th e  num ber o f enrolleeS pro
jected  to  be served, and provision  o f  
ev idence o f th e ir  w illin gn ess to  partici
p ate  in  th e  proposed  h e a lth  m a in te
nan ce organization;

(4) D evelop m en t o f  d eta iled  e st i
m ates o f  exp ected  u tiliza tion  and  th e
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am ou n t to  be charged  for  basic h ea lth  
services w h en  th e  proposed  h ea lth  
m ain ten an ce organ ization  becom es  
operational;

(5) D eve lop m en t o f  deta iled  e st i
m ates o f  th e  en ro llm en t and fu n d s re
quired to  reach  th e  fin an cia l break
even  poin t. T h ese  estim ates m u st take  
in to  account a ll p o ten tia l sources o f  
incom e; and

(6) D eve lop m en t o f  prelim inary e st i
m a tes o f  th e  ty p e  and num ber o f  fa 
c ilities, if  any, n ecessary  to  provide  
h e a lth  services w h en  th e  h e a lth  m ain 
ten an ce  organ ization  becom es oper
a tional.

( f ) In  addition , in  th e  case o f  an  
operation a l prepaid  h e a lth  p lan  w h ich  
proposes to  becom e a  q ualified  h ea lth  
m ain ten an ce organization , an  id en tifi
ca tion  o f  gaps b etw een  its  current op
eration  and  th e  requ irem ents o f  sub
p art A o f  th is  P art.

(g ) In  addition , in  th e  case o f a  quali
fied  h e a lth  m ain ten an ce organization  
req u estin g  assistan ce  fo r  s ign ifican t  
expansion:

(1) D a ta  on  prepaid  m em bersh ip  
to ta ls  for  an nual in tervals over th e  
p ast five  years, or if  th e  h e a lth  m ain 
ten an ce  organ izations h a s n o t b een  op
eratin g  for  five  years, su ch  d ata  on  a  
quarterly  basis for  th e  t im e  during  
w h ich  it  h a s b een  in  operation;

(2) A  descrip tion  o f  th e  current 
h e a lth  service delivery  fa c ilities , in 
clud ing  an  estim a te  o f  th e ir  capacity;

(3) T h e  num ber and sp ec ia lties  o f  
current h e a lth  p rofession a ls serving  
its  m em bers; and

(4) T h e  p lan s for  th e  proposed  sig 
n ifica n t exp an sion  w h ich  d em on strate  
th a t  th e  d efin itio n  o f  sign ifican t e x 
p an sion  in  § 110.202(c) w ill be m et.

(h ) A n assurance th a t th e  app licant 
w ill cooperate w ith  th e  appropriate  
h e a lth  sy stem s agency  and  S ta te  
h e a lth  p lan n in g  and develop m en t 
agency; and

(i) W ritten  ev idence o f n o tifica tio n  
to  th e  loca l m ed ica l soc ie ty  or societie s  
o f  th e  ap p lican t’s  in ten tio n  to  apply  
for  assistance.

§ 110.304 Evaluation and award.
(a ) W ith in  th e  lim its o f  fu n d s avail

ab le  for  su ch  purpose, th e  Secretary  
m ay m ake aw ards to  cover up to  90 
p ercen t o f  th e  co st o f  projects, or in  
th e  case o f  p rojects w h ich  w ill draw  
n o t less  th a n  30 percent, n o t  m ore  
th a n  th e  appropriate p ercen tage (as 
d eterm ined  under § 110.108(c)), o f  
th e ir  an tic ip ated  en ro llm en t from  
m ed ically  underserved p op u lations, up  
to  100 p ercen t o f  th e  costs, to  th o se  
ap p lican ts w h ose  p rojects w ill, in  h is  
ju d gm en t, b est prom ote th e  purposes  
o f  section  1303 o f  th e  A ct and th e  reg
u la tion s o f  th is  subpart, tak in g  in to  
account:

(1 ) T h e  appropriateness and com 
p le ten ess  w ith  w h ich  th e  ap p lican t ad
dresses th e  p roject e lem en ts se t  fo r th  
above;

(2) T h e  com m en ts o f  th e  appropri
a te  h e a lth  sy stem s agen cy  or State 
h e a lth  p lan n in g  and  developm ent 
agency;

(3) T h e  degree to  w h ich  th e  goals 
and ob jectives o f  th e  proposed  project 
w ill p rom ote th e  purposes o f th e  Act 
and are co n sisten t w ith  th e  generally  
recognized  capab ility  o f  e ffective ly  or
gan ized  and m anaged  h e a lth  m ainte
n an ce organ izations to  reduce inappro
p ria te  h osp ita l u tiliza tion , to  contain 
h e a lth  care costs, to  u se  effectively  
m edical and o th er  h e a lth  manpower, 
to  em p h asize early  d etection  and 
trea tm en t o f  illn ess, and  to  contribute 
to  a  b etter  d istrib u tion  and  quality of 
h e a lth  care;

(4) S a tisfactory  evidence o f under
stan d in g  and  com m itm en t to  th e  de
velop m en t o f  a  q u a lified  h ea lth  main
ten an ce  organ ization  on  th e  part of 
th e  sponsors and th e  board o f direc
tors o f th e  proposed  project;

(5) T h e  qu a lifica tion s o f  th e  project 
director or proposed  project director 
or o th er  person  responsib le  for com
p le tio n  o f  th e  fea s ib ility  study  and a 
p osition  descrip tion  adequate to  assure 
th a t  a w ell-qualified  person  has been 
or w ill be selected;

(6) T h e  th o ro u g h n ess o f  th e  miles
to n e  ch a rt and narrative p lan  for con
d u ctin g  th e  fea s ib ility  study  by pro
je c t s ta ff  and  any proposed  consul
tants;

(7) T h e  ind ica tion s o f  in terest ob
ta in ed  from  p h ysic ian s w ith  respect to 
th e ir  even tu a l p articipation  as provid
ers o f  basic h e a lth  services;

(8) T h e  probability  o f financial via
b ility  based  on  p o ten tia l sources of fi
n an cia l su p p ort for  developm ent and 
operations, on  p o ten tia l sources of en
ro llm en t, and on  th e  e ffe c t  o f compet
in g  h e a lth  insurance plans;

(9) T h e  in clu sion  o f  m edically  under
served p op u la tion s in  th e  projected en
rollm ent;

(10) T h e  lo ca tio n  and th e  number of 
prepaid  h e a lth  p lan s a lready providing 
h e a lth  serv ices to  a d efined  population 
in  th e  ap p lican t’s  proposed service 
area  and  to  th e  e x te n t known the 
num ber o f  organizations already 
stu d y in g  h e a lth  m ain tenance organi
za tion  develop m en t in  th e  proposed 
service area;

(11) T h e  lev e l o f  th e  applicant’s in
ten d ed  con trib u tion  to  th e  project;

(12) In  th e  case  o f  an existing pre
paid  h e a lth  p lan , th e  potential to 
becom e a  q ualified  h ea lth  mainte
n an ce  organization;

(13) In  t h e  case o f  expansion  projects, 
th e  p o ten tia l ra te  o f  increase of ex
pansion , or th e  p o ten tia l increase in 
th e  area to  be served b y  th e  expanded 
h e a lth  m a in ten an ce organization.

(b ) In  considering applications under 
th is  subpart, th e  Secretary will pve  
priority  to  ap p lications w hich  contain 
assurances sa tisfactory  to  th e  Secre
tary  th a t  w h en  th e  organizations
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become operation a l n o t  le ss  th a n  30 
percent o f  th e ir  m em bers w ill be m em 
bers o f a  m ed ica lly  underserved popu
lation.

§110.305 Funding duration and limita
tion.

(a) T h e  am ou n t o f  an y  aw ard sh a ll  
be determ ined by  th e  Secretary  on  th e  
basis o f h is  e stim a te  o f  th e  sum  n eces
sary for p roject costs: Provided, how 
ever, T h a t an y  s in g le  grant m ay n o t  
exceed $75,000.

(b) F easib ility  survey  ap p lican ts m ay  
propose th a t  th e  aw ard period  b e  12 
m onths or less. F easib ility  survey  pro
jects sh a ll be com p leted  w ith in  th e  
period o f th e  award. T h e  S ecretary  
may m ake n o t m ore th a n  on e addi
tional grant for  a project for  a  feasib il
ity survey for  w h ich  a  grant h as previ
ously been  m ade, and  m ay p erm it ad
ditional tim e (up  to  12 m o n th s) for  
completion o f  th e  p roject if  h e  deter
mines th a t  th e  additional grant or ad
ditional tim e, or b o th , is n eed ed  to  
complete th e  p roject adequately .

(c) Funds under grants for  fea s ib ility  
surveys sh a ll be u sed  o n ly  for  activ i
ties set fo r th  in  § 110.303(e) and for  ac
tivities designed  to  f i ll  th e  gaps re
ferred to  in  § 110.303(f).

Subpart D— G rants and  Loan G u aran tees fo r
Planning and Initial D evelopm ent Costs

§ 110.401 Applicability.
The regu lations o f  th is  subpart, in  

addition to  th e  regu la tion s to  Subpart 
B of th is part, are applicab le to:

(a) G rants aw arded pu rsu an t to  sec
tion 1304 o f  th e  A ct for  projects for  
planning, and in itia l d ev e lo p m en t o f  
health m ain ten an ce organ izations or  
for significant exp an sion , as d efin ed  in  
§ 110.202(c), o f  th e  m em bersh ip  o f, or  
areas served, by q u a lified  h e a lth  m ain 
tenance organizations, and

(b) G uarantees m ade to  non-F ederal 
lenders o f paym en t o f  th e  principal o f  
and the in terest on  loan s m ade to 

i l )  N onprofit private en titie s  for
such projects for  th e  e sta b lish m en t or  
expansion o f h e a lth  m a in ten an ce or
ganizations, or

(2) Private en titie s  (o th er  th a n  n on 
profit private en titie s )  for  su ch  pro
jects for h ea lth  m ain ten an ce organiza-^  
tions w hich w ill serve m ed ica lly  under
served populations.

§ 110.402 Eligibility.
EttQible, applican ts. (1 ) A ny  

Public en tity  w h ich  is or w h ich  pro
poses to becom e a  h e a lth  m a in ten an ce  
organization is e lig ib le  to  ap p ly  fo r  a  
p*ant under th is  subpart, ex cep t th a t  
*5 the case o f ap p lications for  support 

expansion, o n ly  organizations  
wmch have been  fou n d  b y  th e  Secre-
w y to  be qualified  h e a lth  m ain te- 

nance organizations are e lig ib le  to  
apply.
J ? *  Any non p rofit private e n tity  

* mctl is or w h ich  proposes to  becom e

a  h e a lth  m a in ten an ce  organ ization  is  
elig ib le  to  ap p ly  fo r  a  grant or a  loan  
gu aran tee  u n d er th is  subpart, éx cep t  
th a t  in  th e  case  o f  ap p lica tion s fo r  
su p p ort o f  exp an sion , o n ly  organiza
tio n s  w h ich  h ave  b een  fou n d  b y  th e  
S ecretary  to  b e  q u a lified  h e a lth  m ain 
ten a n ce  organ ization s are e lig ib le  to  
apply .

(3) A n y  p rivate e n tity  (o th er  th a n  a 
n o n p ro fit private e n tity )  w h ich  is  or  
w h ich  p roposes to  b ecom e a  h e a lth  
m ain ten an ce  organ ization  and  w h ich  
proposes to  serv e  a  m ed ica lly  under
served  p op u la tion  is  e lig ib le  to  app ly  
fo r  a  lo a n  gu aran tee  under th is  sub
part, ex cep t th a t  in  th e  case  o f  appli
ca tion s for  su p p ort o f  exp an sion , o n ly  
organ ization s w h ich  h a v e  b een  fou n d  
b y  th e  S ecretary  to  be qu a lified  h e a lth  
m a in ten an ce  organ ization s are e lig ib le  
to  apply .

(b ) E ligible projects—(1 ) G rants. 
A w ards o f  grants m ay  b e m ade pursu
a n t to  sec tio n  1304 o f  th e  A ct and th e  
regu la tion s o f  Su b p art B  o f  th is  part 
and  th is  subpart to  e lig ib le  ap p lican ts  
for  p lan n in g  fo r  th e  esta b lish m en t o f  
h e a lth  m a in ten an ce  organ izations, or  
fo r  th e  s ig n ifica n t exp a n sio n  o f  th e  
m em bersh ip  o f, or areas served  by th e  
h e a lth  m a in ten an ce  organ izations  
m eetin g  th e  req u irem en ts o f  Subpart 
A  o f th is  part, or fo r  th e  in itia l devel
o p m en t or s ig n ifica n t exp an sion  o f  
su ch  organizations;

(2 ) L oan  guarantees, ( i)  In  th e  case  
o f  n o n p ro fit p rivate  en titie s , guaran
te e s  m ay  b e m ade p u rsu an t to  sec tio n  
1304 o f  th e  A ct and  th e  regu la tion s o f  
Su b p art B  o f  th is  p art and  th is  sub
p art to  e lig ib le  ap p lican ts fo r  th e  p ay 
m en t o f  th e  principal o f  and  th e  in ter
e s t  on  lo a n s fo r  p lan n in g  projects for  
th e  esta b lish m en t o f  h e a lth  m a in te 
n an ce  organ izations, or  th e  s ign ifican t  
exp an sion  o f  e x is tin g  organ izations  
w h ich  h ave  b een  fo u n d  b y  th e  S ecre
tary  to  m ee t th e  app licab le require
m en ts o f  T itle  X III  o f  th e  A ct and  th e  
applicab le regu la tion s o f  th is  part, or  
fo r  th e  in itia l d evelop m en t or s ig n ifi
ca n t exp an sion  o f  su ch  h e a lth  m a in te 
n an ce organizations.

(ii) In  th e  case  o f  p rivate e n titie s  
(o th er  th a n  n o n p ro fit p rivate en titie s), 
gu aran tees m ay  b e m ad e p u rsu an t to  
sec tio n  1304 o f  th e  A ct and  th e  regu la 
tio n s  o f  S ubpart B  o f  th is  p art and  
th is  su bpart to  e lig ib le  ap p lican ts for  
th e  p a y m en t o f  th e  principal o f  and  
th e  in terest o n  lo a n s  fo r  p lan n in g  pro
jec ts  for  th e  esta b lish m en t o f  h e a lth  
m a in ten an ce  organ izations, or th e  sig 
n if ica n t exp an sion  o f  ex is tin g  organi
za tion s w h ich  h a v e  b een  fo u n d  b y  th e  
S ecretary  to  m e e t th e  applicab le re
qu irem en ts o f  T it le  X III  o f  th e  A ct 
and  th e  applicab le regu la tion s o f  th is  
part, or for  th e  in itia l develop m en t or  
sig n ifica n t exp an sion  o f  su ch  h e a lth  
m a in ten an ce  organizations: Provided, 
T h a t a t lea s t 30 p ercen t o f  th e  project
ed  m em bers o f  su ch  organ ization s are

from  m ed ica lly  underserved  p opu la
tion s.

§ 110.403 Project elements for planning.
A n approvable ap p lica tion  m u st pro

vide:
(a ) S ta tem en ts  w h ich  describe in  

detail:
(1 ) T h e  goals and ob jectives o f  th e  

proposed  h e a lth  m a in ten an ce organi
zation;

(2) T h e  adm in istrative, m anagerial, 
and organ izational arrangem ents;

( 3 )  T h e  resources to  b e  used  includ
in g  co n su lta n ts  w h ose  task s m u st be  
d efin ed  adeq u ately  to  p erm it an  evalu 
a tion  o f  th e  n eed  for  su ch  consu ltan ts;

(4) T h e  ex is tin g  or proposed  com po
s itio n  o f th e  B oard  o f  D irectors o f  th e  
ap p lican t organ ization  and  its  duties;

(5) T h e  proposed  service area and  
th e  surrounding  com m u n ity , th e  
num ber o f  em p loyed  p ersons and  
num ber o f  prim ary care p h ysic ian s lo 
ca ted  in  th e  proposed  service area; and

(6) T h e  in ten d ed  fin an cia l participa
tio n  o f  th e  app licant, sp ec ify in g  th e  
ty p e  o f  con trib u tion  su ch  as ca sh  or  
services, lo a n s o f  fu ll- or part-tim e  
sta ff , eq iiipm ent, space, m ateria ls, fa 
c ilit ies , or o th er  contributions.

(b ) A n  assurance th a t  th e  ap p lican t 
w ill coop erate  w ith  th e  appropriate  
h e a lth  sy stem s agen cy  and  S ta te  
h e a lth  p lan n in g  and  d evelop m en t  
agen cy .

(c) W ritten  ev idence o f  n o tifica tio n  
to  th e  loca l m ed ica l so c ie ty  or soc ie tie s  
o f  th e  ap p lican t’s  in ten tio n  to  app ly  
for  assistance.

(d ) E vidence th a t  th ere  is  su p p ort 
for  th e  project b y  organizations, or in 
st itu tio n s , or em p loyer  groups w h ich  
m ay partic ip ate  in  th e  develop m en t o f  
th e  proposed  h e a lth  m a in ten an ce or
gan ization .

(e ) A  d eta iled  report o f  th e  resu lts  o f  
th e  a ctiv ities  perform ed  during th e  
fea s ib ility  su rvey  or s tu d y  w h ich  es
tab lish ed  th e  fea s ib ility  o f  develop ing  
th e  h e a lth  m a in ten an ce  organization , 
as w ell a s o f  an y  o th er  activ ities re la t
in g  to  th e  d evelop m en t o f  th e  h e a lth  
m a in ten an ce  organ ization  undertak en  
prior to  ap p lica tion  fo r  p lan n in g  assis
tan ce . W ith  regard to  th e  report o f  th e  
fea s ib ility  survey , in form ation  on  th e  
fo llow in g  m u st b e  included:

(1 ) S ta tu s  o f  th e  ap p lican t in  term s  
o f  p er tin en t S ta te  law s, regu la tion s, 
and  p ractices re la tin g  to  op eratin g  a s a  
h e a lth  m a in ten an ce  organization;

(2) O rgan izational stru ctu re  o f  th e  
proposed  h e a lth  m a in ten an ce  organi
zation;

(3 ) T h e  ty p es  o f  p op u la tion  groups 
w h ich  w ould  b e  sou rces o f  prep aym en t  
for  an  op eration a l h e a lth  m ain ten an ce  
organ ization  and  o th er  p o ten tia l 
sou rces o f  p aym en t fo r  serv ices w h en  
operational;

(4 ) P roviders o f  basic h e a lth  serv ices  
w h o  h ave agreed  or m ig h t reasonab ly  
b e ex p ected  to  agree to  provide h e a lth  
b enefits;
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(5 ) Sources o f  p aym en t an d  oper
a tion a l support including:

(i) P relim inary  estim a te  o f  th e  
am ount to  b e  ch arged  fo r  basic h e a lth  
b en efits  w h en  th e  proposed  h ea lth  
m ain ten an ce organ ization  becom es  
operational; an d

(ii) E stim ate  o f  en ro llm en t and  
incom e required  to  reach  th e  fin a n cia l 
breakeven point; an d

(6) A  prelim inary estim a te  o f  fa c ili
t ie s  required  for  op erational s ta tu s .

(f )  C oncise p lan s fo r  accom plish ing  
p lan n in g  sta g e  activ ities, w h ich  m u st 
in clude a t a  m in im um , a  descrip tion  o f  
tasks for  each  a c tiv ity  listed  below , a c 
com pan ied  by a  tim e-p h ased  m ileston e  
c h a r t  in d icating  proposed  fu n d in g  and  
m anpow er to  b e  a llocated  to  each  su ch  
activ ity  (w h ere  circum stan ces in d icate  
th a t  it  w ould  be appropriate and  co n 
s is te n t w ith  th e  in ten t o f  th e  A ct, a d 
d itio n a l activ ities m ay be proposed):

(1) R ecru itm en t o f  k ey  project s ta f f  
w h ich  sh a ll include th e  em p loym en t  
o f  a  fu ll-tim e p ro ject director;

(21 P lan n in g  for, and  w h en  appropri
a te . in itia tio n  o f  action  re la tin g  to  
com pliance w ith  a ll app licab le S ta te  
requ irem ents, includ ing  S ta te  cer tifi
ca te  o f  n eed  program s, an d  w ith  se c 
tio n  1513(e) o f th e  P u b lic  H ea lth  S e r 
v ice  Act;

(3 ) D evelop m en t o f  form al organiza
tion;

(4) E stab lish m en t and  docu m en ta
tio n  o f  com m u n ity  support;

(5 ) D eve lop m en t o f  a  m ark etin g  p lan  
w h ich  m u st in elu d e th e  fo llow ing:

(i) M arket assessm ent:
(A ) P recise  d escrip tion  o f  th e  service  

area;
(B ) In form atim i about prosp ects for  

en ro llm en t o f  groups, in clu d in g  a n a ly 
s is  o f  com p etin g  h e a lth  b en efits  plans;

(C ) E vidence o f  a  w illin gn ess o n  th e  
p art o f  k ey  p rosp ects to  o ffer  th e  
h e a lth  m a in ten an ce  organ ization  
w h en  operational;

(D ) A n e stim a te  o f  m ark et p o ten tia l 
fo r  a  five  year period , includ ing  a  f iv e  
year en ro llm en t projection .

(ii)  M arketing  strategy:
(A ) S e lec t th e  m ajor p rospects fo r  

enrollm ent;
(B ) D evelop  a ltern a tiv e s to  m ee t th e  

en ro llm en t projections;
(C ) E stim ate  th e  lev e l a n d ty p e  o f  

m ark etin g  e ffo r t  required  to  m e e t th e  
en ro llm en t projection;

(D ) D evelop  a  m arketing  e ffo r t and  
a  deta iled  budget includ ing  sta ffin g  re
qu irem ents.

(iii) M arketing m aterials:
(A ) D evelop  d eta iled  descrip tion  o f  

sp ec ifica tion s for  m ark etin g  and  e n 
ro llm en t literature;

(B ) D evelop  p ro to typ e  m em bersh ip  
m ateria ls includ ing  m em b ersh ip  cards, 
subscriber agreem en ts, handbooks and  
certifica tes, h e a lth  q u estionnaires, etc .

(6) D e fin itio n  o f  th e  h e a lth  serv ices  
and  options, if  an y  to  be offered;

(7 ) Id en tifica tion  o f  providers o f  
basic h e a lth  serv ices n eed ed  to  provide
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th o se  services to  th e  projected  en ro ll
m en t, an d  d ra ftin g  o f  proposed  agree
m en ts  to  n eg o tia te  w ith  th e se  provid
ers;

(8) P lan n in g  for  necessary  fa c ilit ie s  
a n d  eq u ip m en t and  th e ir  financing;

(9 ) D eve lop m en t o f  prem ium  struc
ture;

(10) D eve lop m en t o f  b u d get and  f i 
n an cia l p lan , Includ ing a ltern a tive  
p lan s i f  en ro llm en t varies s ig n ifica n tly  
from  projections;

(11) O b tain ing  o f  required  h e a lth  
sy stem s agen cy  or agen cies and S ta te  
h e a lth  p la n n in g  an d  d evelop m en t  
agen cy  d eterm inations; and

(12) E stab lish m en t o f  th e  ind ividual 
p ractice a ssocia tion  e n tity  if  appropri
a te  to  th e  in ten d ed  organ ization a l 
stru ctu re  w h en  op eration a l a s  a  h e a lth  
m a in ten an ce  organ ization .

(g ) In  addition , in  th e  case o f  a n  
o p era tion a l prepaid  h e a lth  p lan  w h ich  
p rop oses to  b ecom e a  q u a lified  h e a lth  
m ain ten an ce organ ization , an  id en tifi
ca tion  o f  gap s betw een  it s  cu rren t op 
eration  and  th e  requ irem ents o f  S u b 
p art A  o f  th is  p art.

(h )  In  ad d ition , in  th e  ca se  o f  a  
q u alified  h e a lth  m a in ten an ce  organi
za tion  req u estin g  a ss ista n ce  fo r  s ig n ifi
ca n t expansion:

(1 )  D a ta  o n  prepaid  m em bersh ip  
to ta ls  fo r  ann u al in tervals over th e  
p a st fiv e  years, o r  i f  th e  h e a lth  m a in 
ten a n ce  organ ization  h a s  n o t  b een  op 
era tin g  for  f iv e  years, su ch  d a ta  on  a  
q u arterly  basis fo r  t h e  t im e  during  
w h ich  it  h a s b een  in  operation;

(2 ) A  descrip tion  o f  th e  current 
h e a lth  serv ice d elivery  fa c ilit ie s , in 
c lu d in g  an  estim a te  o f th e ir  capacity;

(3 ) T h e  num ber »rad sp ec ia lties  o f  
cu rrent h e a lth  p rofession a ls serv ing  
its  m em bers; and

(4 )  T h e  p la n s feu* th e  prop osed  sig 
n if ica n t ex p a n sio n  w h ich  dem on strate  
th a t  th e  d efin itio n  o f  s ig n ifica n t e x 
p an sion  in  § 110.202(c) w ill be m et.

§ 119.404 Project dements for initial de
velopm ent.

A n approvabile ap p lica tion  m u s t p ro 
vide:

(a ) W ritten  ev id en ce  sa tisfa cto ry  to  
th e  Secretary  th a t  t h e  fea s ib ility  o f  
th e  e s ta b lish m en t and  op era tio n  or e x 
p an sion  h a s  b een  estab lish ed  b y  th e  
ap p lican t an d  th a t  su ffic ien t p lan n in g  
few th e  esta b lish m en t or exp an sion  
h a s b een  con d u cted  by th e  ap p licant. 
In  addition , ap p lican ts m u st provide  
th e  in form ation , assurances and ev i
den ce required  by  § 110.403 (a ) , (b ), (c),
(d ), and (e ), and  m u st report a ll o th er  
a ctiv ities  re la tin g  to  t h e  d eve lop m en t  
o f  th e  h e a lth  m ain ten an ce organiza
tio n  undertak en  prior to  app lica tion  
fo r  in itia l develop m en t assistance.

(to) D eta iled  p lans, w h ich  m u st in 
clude, a t a  m inim um , tasks designed  to  
accom plish  th e  a ctiv ities  lis te d  below , 
accom panied  by  a  tim e-p h ased  m iles
to n e  ch art in d ica tin g  proposed  fu n d 

in g  an d  m anpow er to  b e  allocated  to 
e a ch  (w h ere  circum stan ces Indicate 
th a t  i t  w ould  b e  appropriate and con
s is te n t w ith  th e  in ten t o f  th e  Act, ad
d ition a l a ctiv ities  m ay b e  proposed in 
t h e  application):

(1 ) D eve lop m en t o f  a  schedu le to 
m eet th e  requ irem ents o f  Subpeut A 
o f  th is  part;

(2 ) C om p letion  o f  a ctiv ities  related 
to  reso lu tion  o f  leg a l issues;

<3) R ecru itm en t an d  tra in in g  o f per
so n n e l essen tia l fo r  op eration  as a 
h e a lth  m a in ten an ce  organization;

(4) D evelop m en t o f  a  com prehensive 
fin an cia l plan;

<5) O rganization  o f  ph ysic ian  health  
services;

(8 ) O rgan ization  o f  o th er  basic 
h e a lth  services;

(7 )  D eve lop m en t o f  a  schedule to 
con stru ct, lea se , ren ovate  or otherwise 
ob ta in  h e a lth  m a in ten an ce organiza
t io n  facilities;

(8) O rganization  o f  am bulatory care 
facility ;

(9) Im p lem en ta tion  o f  a  staffing  
p la n  th a t  dem on strates compliance 
w ith  th e  appropriate 15 or  30 percent 
lim ita tio n  on  con tracts fo r  basic and 
su p p lem en ta l h e a lth  services (see 
§ 110.104(a)), and  form aliza tion  of con
tra c t arrangem ents;

(10) F u rth er  re fin em en t o f  th e  pro
jected  m ark et to  be served by obtain
in g  sp ecific  ev idence o f  em ployer or 
u n ion  w illin gn ess to  o ffer  th e  health  
m a in ten an ce  organ ization  option on 
sp ec ific  dates;

(11 ) In itia tio n  o f  en ro llm en t plan; 
and

(12) E stab lish m en t o f  any working 
cap ita l or reserves or b o th  as may be 
required  by S ta te  au th orities .

(c) E vidence from  physicians and 
from  o n e  o r  m ore h o sp ita ls  indicating 
th a t  th e y  in ten d  to  becom e providers 
o f basic  h e a lth  serv ices for  th e  pro
posed  h e a lth  m ain ten an ce organiza
tion:

(1 )  In  th e  case  o f  an  individual prac
t ic e  a ssocia tion -typ e h ea lth  mainte
n a n ce  organ isation , th ere  m ust be 
su ch  ev idence from  a num ber o f physi
c ia n s ad eq u ate  t o  serve  th e  proposed 
enrollm ent; and

(2 ) In  th e  case  o f  a  non-individual 
p ractice associa tion -typ e h ea lth  main
ten a n ce  organization , th ere  m ust be 
su ch  ev idence from  a t lea st three phy
sicians, in d ica tin g  th a t th e y  are willing 
to  b e  em p lo y ed  b y  or to  contract with 
th e  proposed  h e a lth  m aintenance or
gan ization .

(d ) In  th e  ca se  o f  an  applicant which 
in ten d s to  serv e  T it le  X I X  eligibles or 
T itle  X V III ben efic iaries as a part of 
th e  p lan n ed  en ro llm en t, as appropri-

(1 ) E v id en ce th a t  th e  S ta te  Title 
X I X  a g en cy  is w illing  to  negotiate a 
prepaid  ca p ita tio n  contract in the 
form  o f  a  le t te r  or o th er  document 
from  th e  S ta te  T it le  X IX  agency; or
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(2) E vidence th a t  th e  ap p lican t is 
planning to  or h a s en tered  in to  a  con
tract under T itle  X V III a s a  h ea lth  
m aintenance organization .

(e) In  addition , in  th e  case  o f  an  
operational prepaid  h e a lth  p lan  w h ich  
proposes to  becom e a  q u a lified  h ea lth  
maintenance organ ization , an  id en tifi
cation o f gaps b etw een  its  cu rrent op 
eration and th e  requ irem ents o f  S ub
part A o f th is  palrt.

(f) In addition , in  th e  case  o f  quali
fied h ea lth  m ain ten an ce organ izations  
requesting a ssistan ce  fo r  sign ifican t  
expansion:

(1) D ata  o n  prepaid  m em bersh ip  
totals for an nual in terva ls over th e  
past five years, or if  th e  h e a lth  m ain 
tenance organization  h a s n o t b een  op
erating for five  years, su ch  d a ta  on  a  
quarterly basis for  th e  tim e during  
which it h as b een  in  operation;

(2) A descrip tion  o f  th e  current 
health service delivery  fa c ilities , in 
cluding an estim ate  o f  th e ir  capacity;

(3) T he num ber and  sp ec ia lties  o f  
current h e a lth  p ro fession a ls serving  
its members; and

(4) T he p lan s fo r  th e  proposed  sig
nificant exp an sion  w h ich  d em on strate  
that th e  d efin ition  o f  sig n ifica n t e x 
pansion in  § 110.202(c) w ill b e  m et.

§110.405 Funding duration and limita
tion.

(a) Planning projects. (1 ) T h e  
amount o f any  aw ard sh a ll b e  deter- 

* mined by th e  Secretary  o n  th e  basis o f  
his estim ate o f  th e  su m  n ecessary  for  
project costs: Provided, T h a t any  
single grant and th e  am ou n t o f  princi
pal of any s in g le  lo a n  guaranteed  
under section  1304 o f  th e  A ct m ay  n o t  
exceed $200,000.

(2) In considering ap p lica tion s for  
grants for p lan n in g  p rojects under  
this subpart, th e  S ecretary  w ill give  
priority to  app lications w h ich  con ta in  
assurances sa tisfactory  to  th e  S ecre
tary th at w h en  th e  organ ization  be
comes operational, n o t  le ss  th a n  30 
percent o f its  m em bers w ill be m em 
bers of a m edically  underserved  popu
lation. In  considering ap p lica tion s for  
loan guarantees for  p lan n in g  p rojects  
under th is subpart, th e  S ecretary  w ill 
love special consideration  to  applica
tions for projects for  h e a lth  m ain te-
nance organizations w h ich  w ill h ave  a t  
least 10 percent o f  th e ir  p rojected  
membership from  m ed ica lly  under
served populations. A p p licants m ay  
Propose th a t th e  aw ard period  be for  
one year or less, as appropriate to  th e  
Planning activ ities to  b e  accom plished . 
nrifuPiHg Protect* sh a ll be com p leted  
within th e  period o f  th e  award. T h e  
I®cre!*-ry m ay n o t m ake m ore th a n  
ne additional grant or lo a n  gu aran tee  
* * Planning p roject fo r  w h ich  a  

grant or loan guarantee h a s previously  
Hr5n made, and m ay p erm it additional 
nf f J UP 12 m o n th s) for  com p letion  

tne project if  h e  d eterm in es th a t

th e  add itional grant or lo a n  gu aran tee  
(as th e  case m ay  b e) or add ition a l 
tim e, or b o th , is  n eed ed  to  com p lete  
th e  p roject adequately .

(3) F u n d s under gran ts and  loan s  
gu aranteed  for  p lan n in g  projects sh a ll 
be u sed  o n ly  for  th e  a ctiv ities  se t  fo r th  
in  § 110.403(f) and  fo r  activ ities  re
quired to  f i ll  th e  gaps referred  to  in  
§ 110.403(g).

(b ) In itia l developm ent projects. (1 ) 
T h e  am ou n t o f  an y  aw ard sh a ll b e  d e
term ined  by  th e  S ecretary  on  th e  basis  
o f h is  e stim a te  o f  th e  su m s n ecessary  
for  p roject costs: Provided, however, 
T h a t th e  aggregate  am ou n t o f  loan  
guaran tees and  grants for  an y  in itia l 
develop m en t project m ay  n o t exceed  
$1,000,000 or, in  th e  case  o f  a  project 
for  a  h e a lth  m a in ten an ce  organ ization  
w h ich  w ill provide serv ices to  an  addi
tio n a l service area or w h ich  w ill pro
vide serv ices in  tw o or m ore areas 
w h ich  are n o t con tigu ou s $1,600,000.

(2 ) A p p licants m ay  propose th a t  th e  
award period  fo r  in itia l develop m en t 
a ctiv ities  be on e year  or less, a s appro
priate  to  th e  in itia l d evelop m en t ac
tiv itie s  to  b e  accom plished . In itia l de
velop m en t projects sh a ll be com p leted  
w ith in  th e  period  o f  th e  aw ard b eg in 
n in g  on  th e  fir st day o f  th e  m o n th  in  
w h ich  su ch  aw ard w as m ade, and  th e  
num ber o f  gran ts m ade for  an y  in itia l 
develop m en t p roject u n d er sec tio n  
1304 o f  th e  A ct m ay n o t exceed  a  to ta l  
o f th ree . A  loan  gu aran tee  for  an  in i
tia l d evelop m en t p ro ject m ay  o n ly  be  
m ade for  a  lo a n  (or loan s) for  in itia l 
develop m en t co sts  incurred  in  a  period  
n o t to  exceed  th r e e  years.

(3) In  con sidering  ap p lica tion s for  
grants for  in itia l d evelop m en t p rojects  
under th is  subpart, th e  S ecretary  w ill 
give priority  to  ap p lica tion s w h ich  
con ta in  assurances sa tisfa cto ry  to  th e  
S ecretary  th a t  w h en  th e  organ ization  
b ecom es op eration al, n o t  le s s  th a n  30 
p ercen t o f  its  m em bers w ill be m em 
bers o f  a  m ed ica lly  underserved  popu
la tion . In  con sidering  ap p lica tion s for  
loan  gu aran tees for  in itia l develop 
m en t p rojects under th is  subpart, th e  
S ecretary  w ill g ive sp ec ia l consider
a tio n  to  ap p lica tion s fo r  p rojects for  
h e a lth  m a in ten an ce  organ ization s  
w h ich  w ill h ave a t  le a s t  10 p ercen t o f  
th e ir  projected  n jem bersh ip  from  
m ed ica lly  underserved  pop u la tion s.

(4) F u nds u n d er gran ts and  loan s  
gu aranteed  for  projects fo r  in itia l de
velop m en t sh a ll be u sed  o n ly  for  ac
tiv itie s  se t  fo r th  in  § 110.104(b) (ex cep t  
th a t  su ch  fu n d s m ay  n o t b e  u sed  for  
th e  costs o f  con stru ction  or fo r  re
cru itm en t o f  p erson n el w h o  w ill n o t  
en gage in  practice prin cip a lly  fo r  th e  
h e a lth  m a in ten an ce  organ ization ) and  
for  a ctiv ities  required  to  f i ll  gaps re
ferred  to  in  § 110.404(e).

§ 110.406 Evaluation and award.
(a)# W ith in  th e  lim its  o f  fu n d s avail

able for  su ch  purpose, th e  S ecretary

m ay m ake aw ards to  cover up to  90  
p ercen t o f  th e  co st o f  projects, or in  
th e  case  o f  projects w h ich  w ill draw  
n o t le s s  th a n  30 p ercen t n or m ore  
th a n  th e  appropriate  p ercen tage (as  
d eterm ined  under § 110.108(c)) o f  its  
an tic ip a ted  en ro llm en t from  m ed ica lly  
underserved  p op u la tion s, up  to  100 
p ercen t o f  th e  costs, to  th o se  app li
can ts w h ose  p rojects w ill, in  h is  judg
m en t, b est prom ote  th e  pu rp oses o f  
sec tio n  1304 o f  th e  A ct and  th e  regu la 
tio n s  o f  th is  subpart, tak in g  in to  ac
count:

(1 ) T h e  degree to  w h ich  th e  pro
posed  p ro ject sa tisfa c to r ily  provides  
for  th e  e lem en ts se t  fo r th  in  § 110.403 
or § 110.404.

(2 ) T h e  com m en ts o f  th e  appropri
a te  h e a lth  sy stem s agen cy  or S ta te  
h e a lth  p lan n in g  and d evelop m en t  
agen cy . ■>

(3) W h eth er  th e  fea s ib ility  o f  th e  
p roject h a s b een  estab lish ed , and  in  
th e  case o f  in itia l d evelop m en t app li
ca tion s, w h eth er  a ll required  p lan n in g  
a ctiv ities  h ave  b een  accom plished .

(4) T h e  appropriateness o f  th e  goals  
and  ob jectives o f  th e  proposed  project.

(5 ) T h e  e ffec tiv en ess  th e  proposed  
organ ization  m ay  reasonab ly  be e x 
p ected  to  h ave  in  reducing  inappropri
a te  h o sp ita l u tiliza tion , * con ta in in g  
h e a lth  , care costs, u sin g  m ed ica l and  
o th er  h e a lth  m anpow er, em p hasizing  
early  d e tec tio n  and  trea tm en t o f  il l
n esses, and  ach iev in g  a  b e tter  d istribu
tio n  and q u a lity  o f  care.

(6 ) T h e  cap ab ility  o f  th e  ap p lican t 
to  organize and m anage th e  project 
su ccessfu lly .

(7 ) E vidence o f  th e  ap p lican t’s  in 
ten d ed  con trib u tion  to  th e  project.

(8 ) E vidence b y  le tter s  or sim ilar  
sta tem en ts  o f  in te n t from  providers 
exp ressin g  a  w illin en ess to  b e  em 
p loyed  b y  or con tract w ith  th e  pro
posed  h e a lth  m a in ten an ce  organiza
tio n  for  th e  provision  o f  basic  h e a lth  
serv ices and  ev idence th a t  providers as 
necessary , w ill con tract w ith  th e  
h e a lth  m ain ten an ce organ ization  
o th er  th a n  as m em bers o f  its  s ta ff  or 
th ro u g h  m ed ica l groups or individual 
practice associations.

(9) E vidence, in  form  o f  le tters, from  
individuals, groups, or organ izations  
in d ica tin g  th a t  th e y  su p p ort th e  d evel
o p m en t and  op eration  o f  th e  proposed  
h e a lth  m a in ten an ce  organization .

(10) T h e  resu lts  o f  th e  S ecretary ’s  
a ssessm en t o f  m ark etin g  cap ab ility  
and  th e  p rosp ects for  even tu a l fin an 
c ia l v iab ility  as an  operation a l h e a lth  
m ain ten an ce  organ ization  w ith o u t  
co n tin u ed  F ed era l support.

(11) T h e  in clu sion  o f  m ed ica lly  u n 
derserved p op u la tion s in  groups to  be  
enrolled .

(12) L ocation  re la tive  to  th e  num ber  
o f organ izations provid ing h e a lth  ser
v ices to  a  d efin ed  p op u la tion  o n  a  pre
paid  cap ita tion  basis, w h ich  are a l
ready op eratin g  in  th e  area.
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(13) T h e  percen tage o f  an tic ip ated  
to ta l en ro llm en t to  b e  draw n from  
n on m etrop o litan  areas to  b e  served.

(14) In  th e  case o f  an  ex is tin g  orga
n iza tion  op eratin g  on  a  prepaid  cap ita 
tio n  basis, th e  ap p lican t’s  p o ten tia l for  
exp ed itiou s tran sition  in to  a  q ualified  
h e a lth  m ain ten an ce organization .

(15) In  th e  case o f  exp an sion  pro
jects, th e  p o ten tia l ra te  o f  increase o f  
exp an sion , or th e  p o ten tia l increase in  
th e  area to  be served  b y  th e  expanded  
h e a lth  m ain ten an ce organization .

(b ) In  considering  ap p lica tion s under  
th is  subpart th e  S ecretary  w ill g ive  
priority  to  ap p lica tion s w h ich  con ta in  
assurances sa tisfactory  to  th e  S ecre
tary  th a t  w h en  th e  organ izations  
becom e operational, n o t  le ss  th a n  30 
percen t o f  th e ir  m em bers w ill be m em 
bers o f  a  m ed ica lly  underserved  popu
la tion . *

§ 110.407 Loan guarantee provisions.
(a ) D isbursem ent o f  loan proceeds. 

T h e  principal am ou n t o f  an y  loan  
gu aran teed  b y  th e  S ecretary  under  
th is  subpart sh a ll b e  disbursed  to  th e  
ap p lican t in  accordance w ith  an  agree
m en t to  be en tered  in to  b etw een  th e  
p arties to  th e  lo a n  and  approved by  
th e  Secretary .

(b ) Length an d m a tu rity  o f  loans. 
T h e  principal am ou n t o f  ea ch  loan  
gu aran tee, to g e th er  w ith  in terest  
th ereo n , sh a ll b e  repayab le  over a  
period  o f  22 years, b eg in n in g  on  th e  
d ate  o f  en d orsem en t o f  th e  lo a n  guar
a n tee  by th e  S ecretary . T h e  Secretary  
m ay how ever, approve a  sh o rter  rep ay
m en t period  w here h e  d eterm in es th a t  
a  rep aym en t period  o f  le ss  th a n  22 
years is m ore appropriate to  an  appli
ca n t’s  to ta l fin an cia l p lan .

(c) R ep a ym en t  T h e  principal 
am ou n t o f  ea ch  loan  gu arantee, to 
g e th er  w ith  in terest th ereo n , sh a ll be  
repayab le in  accordance w ith  a  repay
m en t sch ed u le  w h ich  is to  b e  agreed  
u p on  b y  th e  p arties to  th e  lo a n  and  
approved b y  th e  S ecretary  prior to  or 
a t th e  tim e o f  h is  end orsem en t o f  th e  
loan . U n less  o th erw ise  sp ec ifica lly  au 
th orized  by th e  Secretary , ea ch  loan  
guaran teed  b y  th e  Secretary  sh a ll be  
repayab le in  su b stan tia lly  lev e l com 
b ined  in sta llm en ts o f  principal and  in 
terest, to  be paid  a t in tervals n o t  le ss  
freq u en tly  th a n  an n u ally , su ffic ien t to  
am ortize th e  lo a n  th ro u g h  th e  fin a l 
year o f  th e  life  o f  th e  loan . P rincipal 
rep aym en t m ay be deferred , w ith  p ay
m en t o f  in terest o n ly  b y  th e  app licant 
during a  period  to  be sp ecified  in  an  
agreem en t b etw een  th e  ap p lican t and  
th e  Secretary .

Subpart E— Loans and  Loan G uaran tees for 
Initial O perating Costs

§ 110.501 Applicability.
T h e  regu la tion s o f  th is  subpart, in  

ad d ition  to  th e  regu la tion s o f  Subpart 
B , o f  th is  p art are applicab le to  loan s

and  loan  guaran tees aw arded p ursuant 
to  sec tio n  1305 o f  th e  A ct.

§ 110.502 Definitions.
(a ) “O perating  co st’’ m ean s any  cost  

w h ich  u n d er gen era lly  accep ted  ac
cou n tin g  p rincip les or under accou n t
in g  p ractices prescribed  or perm itted  
b y  S ta te  regu la tory  au th o r ity  js n o t  a  
cap ita l co st and w h ich  is incurred  on  
or a fter  th e  fir st day o f  th e  applicab le  
period  o f  op eration  or exp an sion  as de
fin ed  in  paragraph  (b ) o f  th is  section: 
Provided, T h a t p aym en ts m ade b y  a  
h e a lth  m ain ten an ce organ ization  
during su ch  applicab le period  to  
reduce b a lan ce sh e e t  liab ilit ies  ex is t
in g  a t th e  b eg in n in g  o f  su ch  period  are  
op eratin g  co sts  to  th e  e x te n t  th a t  th e y  
are exp ress ly  approved b y  th e  S ecre
tary  a t th e  tim e th e  loan  or loan  guar
a n tee  is m ade. In  addition , w h en  de
p osits o f  fu n d s to  restr icted  reserve ac
co u n ts are required  b y  S ta te  au th or
ity , d ep osits m ade during su ch  app lica
b le  period  are op eratin g  costs.

(b ) “F irst 60 m o n th s  o f  op eration  or  
exp a n sio n ” m ean s th e  60-m onth  
period  b eg in n in g  on  th e  fir st  d ay  o f  
th e  m o n th  during w h ich  th e  h e a lth  
m ain ten an ce  organ ization  fir st pro
v ides serv ices to  m em bers, or in  th e  
case  o f  sig n ifica n t exp an sion , fir st pro
v ides serv ices in  accordance w ith  its  
exp an sion  p lan .

§ 110.503 Eligibility.
(a ) E ligible applican ts. (1 ) A ny  

public qu a lified  h e a lth  m a in ten an ce  
organ ization  is e lig ib le  to  app ly  for  a  
loan  under th is  subpart.

(2 ) A ny n o n p ro fit private q ualified  
h e a lth  m a in ten an ce  organ ization  is  
elig ib le  to  ap p ly  for  a  loan  or a loan  
gu aran tee  under th is  subpart.

(3 ) A ny private (o th er  th a n  a  n on 
p ro fit p rivate) qu a lified  h e a lth  m ain 
ten a n ce  organ ization  w h ich  w ill serve  
a  m ed ica lly  underserved  p op u la tion  is  
e lig ib le  to  ap p ly  for  a  loan  gu aran tee  
under th is  subpart.

(b ) E ligible projects—(1) Loans. In  
th e  case o f  pub lic  or n on p ro fit private  
q u alified  h e a lth  m a in ten an ce  organi
za tion s, lo a n s m ay  b e m ade pu rsu an t 
to  sec tio n  1305 o f  th e  A ct and  th e  reg 
u la tio n s o f  S ubpart B  o f  th is  p art and  
th is  subpart to  e lig ib le  ap p lican ts to  
a ss ist th e m  in  m eetin g  th e  am ou n t by  
w h ich  th e ir  op eratin g  co sts  during a  
period  n o t to  exceed  th e  fir st  60 
m o n th s o f  th e ir  op eration  exceed  th e ir  
reven u es in  su ch  period , or in  m eetin g  
th e  am ou n t b y  w h ich  th e ir  op eratin g  
costs, w h ich  th e  S ecretary  determ in es  
are a ttr ib u tab le  to  sign ifican t ex p a n 
sion  in  th e ir  m em bersh ip  or area  
served, as d efin ed  in  § 110.202(c), and  
w h ich  are incurred during a  period  n o t  
to  exceed  th e  fir st 60 m o n th s  o f  th e ir  
op eration  a fter  su ch  exp an sion , 
exceed  th e ir  reven u es in  th a t  period  
w h ich  th e  S ecretary  determ in es are  
a ttr ib u tab le  to  su ch  exp an sion .

(2 ) Loan guarantees. L oan guaran
te e s  m ay be m ade pu rsu an t to  section  
1305 o f  th e  A ct, and  th e  regu lations of 
Su b p art B  o f  th is  p art and th is  sub
p art to  gu aran tee  to  non-F ederal lend
ers p a y m en t o f  th e  principal o f and 
th e  in terest o n  loan s m ade to  any non
p ro fit private q u a lified  h e a lth  mainte
n an ce organ ization  or. an y  private 
(o th er  th a n  a  n o n p ro fit private) quali
fied  h e a lth  m a in ten an ce  organization  
for  th e  am ou n ts referred  to  in  para
graph  (b )(1 ) o f  th is  section: Provided, 
T h a t a t  le a s t  10 p ercen t o f  th e  project
ed  m em bers o f  an y  su ch  private (other 
th a n  n o n p ro fit private) qualified 
h e a lth  m a in ten an ce  organization  are 
from  a  m ed ica lly  underserved  popula
tion .

§ 110.504. Project elements.
A n  approvable ap p lica tion  m ust pro

vide:
(a ) S ta tem en ts  w h ich  describe in 

detail:
(1 ) T h e  ap p lican t’s  adequate accom

p lish m en t o f  fea s ib ility  survey, plan
n in g , and  d evelop m en t activities; and

(2) T h e  h e a lth  m ain ten an ce organi
za tion ’s  m an agem en t capability .

(b ) D eta iled  in form ation  on the 
h e a lth  m a in ten an ce  organization’s 
m ark etin g  p lan  and  enrollm ent fore
casts and  exp erience.

(c) A  d eta iled  narrative statement 
describing:

(1 ) A ll ex is tin g  and  p lanned  provider 
arrangem ents in clu d in g  copies of all 
ex ecu ted  contracts; and

(2) A ll fa c ilit ie s  to  b e  used  in  the de
livery  o f  h e a lth  services.

(d ) F in an cia l in form ation  in such 
d éta il as th e  S ecretary  m ay prescribe.

(e ) E vidence th a t  an y  certificate of 
n eed  required  under S ta te  law  for the 
op eration  o f  th e  h e a lth  maintenance 
organ ization  h a s  b een  obtained by the 
applicant.

§ 110.505 Reserve requirement
T h e  ap p lican t receiving a  loan or 

lo a n  gu aran tee  under section  1305 of 
th e  A ct sh a ll e sta b lish  a  restricted re
serve accou n t b eg in n in g  a t  th e  point 
w h en  th e  reven u es and  operating costs 
o f  th e  h e a lth  m ain ten an ce organiza
tio n  reach  th e  break-even point, or by 
th e  end  o f  th e  60 m o n th  period follow
in g  th e  m ak ing  o f  th e  loan  or the 
gu aran tee  u n d er sec tio n  1305 of the 
A ct, w h ich ever  is  sooner, unless a 
lon ger  period  is  approved by th e  Sec
retary. T h is  reserve sh a ll be so consti- 
tu ted  as to  accum ulate n o  later than 
tw elve (12) years fo llow ing  th e  en
dorsem en t o f  th e  loan  or loan guaran
tee , an  aggregate  am ou n t equal to  one 
year’s  principal o f  and in terest on the 
loan , as determ in ed  under th e  terms oi 
th e  loan  m ade or guaranteed.

§ 110.506 Evaluation and award.
W ith in  th e  lim its  o f  funds available 

for  su ch  purposes, th e  Secretary may
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award loans or loan  guaran tees to  
those applicants w h ose p rojects w ill, 
in his judgm ent, b est prom ote th e  pur
poses of section  1305 o f  th e  A ct and  
the regu lations o f th is  part, tak ing  
into account:

(a) T he ab ility  o f  th e  h e a lth  m a in te
nance organization  to  ach ieve  fin a n 
cial viability;

(b) T he ab ility  o f  th e  h e a lth  m a in te
nance organization  to  m ake repay
ments o f th e  principal and in terest  
when due and to  have add itional funds  
to defray th e  rem ain ing  operating  
deficits;

(c) T he com m ents, if  any, o f  th e  ap
propriate h e a lth  sy stem s agen cy  or 
State h ea lth  p lan n in g  and develop 
ment agency;

(d) T he relative d istribution  o f  quali
fied applicants w ith  resp ect to  th e  fo l
lowing factors:

(1) T he inclusion  o f m ed ica lly  under
served populations in  th e  groups to  be  
enrolled;

(2) Location re lative to  th e  num ber
of organizations provid ing h e a lth  ser
vices to a defined  p op u la tion  on  a pre
paid capitation  basis, w h ich  are a l
ready operating in  th e  proposed  area; 
and «. /

(3) T he percentage o f an ticipated  
total enrollm ent draw n from  n on m e
tropolitan areas served  or to  be served  
by the applicant.
§ 110.507 Funding duration and limita

tion.
(a) The aggregate am ou n t o f princi-

RULES AND REGULATIONS

pal o f loans m ade or guaranteed , or 
b oth , under sec tio n  1305 o f th e  A ct for  
a h ea lth  m a in ten an ce organization  
sh a ll n o t exceed  $2,500,000. In  any  
fisca l year th e  am ou n t disbursed  to  a 
h e a lth  m ain ten an ce organ ization  
under section  1305 o f  th e  A ct and  th is  
subpart (e ith er  d irectly  b y  th e  Secre
tary or by an  escrow  a gen t under th e  
term s o f  an  escrow  agreem en t or by a  
lender under a loan  gu aranteed  under  
sec tio n  1305 o f  th e  A ct and  th is  sub
part) m ay n o t exceed  $1,000,000.'

(b) T h e  approval o f an y  loan  or loan  
gu aran tee sh a ll n o t  ob liga te  th e  
U n ited  S ta te s  in  any  w ay to  m ake any  
additional loan  or loan  gu aran tee  w ith  
resp ect to  th e  approved ap p lica tion  or 
portion  th ereo f, ex cep t as m ay be o th 
erw ise se t  fo r th  in  th e  agreem en t b e
tw een  th e  U n ited  S ta te s  and th e  ap
proved applicant.

(c) In  considering  ap p lica tion s for  
loan  gu aran tees under sec tio n  1305 o f  
th e  A ct and th is  subpart, th e  Secre
tary  w ill g ive specia l con sid eration  to  
ap p lications for  h e a lth  m a in ten an ce  
organizations w h ich  w ill serve m ed ica l
ly  underserved popu lations.

§ 110.508 Loan provisions.

(a ) D isbursem ent o f  loan proceeds. 
T h e  principal am ou n t o f  any  loan  
m ade or guaranteed  by  th e  Secretary  
under th is  subpart sh a ll be disbursed  
to  th e  app licant in  accordance w ith  an

6027

agreem en t to  be en tered  in to  betw een  
th e  p arties to  th e  loan  and approved  
by th e  Secretary .

(b ) Length an d m a tu rity  o f  loans. 
T h e  principal am ou n t o f  ea ch  loan  or  
loan  guarantee, to g e th er  w ith  in terest  
th ereon , sh a ll be repayab le over a  
period  o f 22 years, b eg in n in g  on  th e  
d ate o f  en d orsem en t o f  th e  loan , or 
loan  guaran tee  by th e  Secretary . T h e  
Secretary  m ay, how ever, approve a  
sh orter  rep aym en t period  w here h e  
d eterm in es th a t  a  rep aym en t period  o f  
less th a n  22 years is m ore appropriate  
to  an  ap p lican t’s  to ta l fin an cia l plan .

(c) R ep a ym en t  T h e  principal 
am ou n t o f  each  loan  or loan  guaran
tee , to g e th er  w ith  in terest th ereon , 
sh a ll be repayab le in  accordance w ith  
a rep aym en t sch ed u le  w h ich  is to  be 
agreed upon  by  th e  parties to  th e  loan  
or loan  guaran tee  and  approved by th e  
S ecretary  prior to  or a t th e  tim e o f  h is  
en d orsem en t o f  th e  loan . U n less o th er 
w ise sp ec ifica lly  au th orized  by th e  
S ecretary , each  lo a n  m ade or guaran
teed  by th e  S ecretary  sh a ll be repay
ab le in  su b sta n tia lly  leve l com bined  in 
sta llm en ts  o f  principal and in terest to  
be paid  a t in terva ls n o t  less  freq u en tly  
th a n  an n u ally , su ffic ien t to  am ortize  
th e  loan  th ro u g h  th e  fin a l year o f  th e  
life  o f  th e  loan . P rincipal rep aym en t  
during th e  fir st 60 m o n th s  o f  oper
a tio n  m ay be deferred , w ith  p aym en t  
o f in terest o n ly  by th e  app licant 
during su ch  period.

[FR Doc. 78-3693 Filed 2-9-78: 8:45 am]
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[8410-01]
WATER RESOURCES COUNCIL

FLOODPLAIN MANAGEMENT

G uidelines for Implementing Executive O rder 
11988

A G ENC Y: W ater R esou rces C ouncil.
ACTIO N: N otice  o f  G u id elin es A dop
tion .
SU M M A R Y : T h is  n o tice  incorporates  
th e  G uid elin es for  Im p lem en tin g  E x
ecu tive  O rder 11988—F lood p la in  M an
agem en t adopted  b y  th e  W ater R e 
sources C ouncil on  January  2 5 ,1 9 7 8  to  
ass ist F ed eral agen cies in  preparation  
o f  th e ir  regu la tion s and procedures for  
im p lem en tin g  th e  Order.
F O R  F U R T H E R  IN F O R M A T IO N  
CONTACT:

F rank  H. T hom as, F lood p la in  M an
agem en t S p ecia list, P o licy  D ivision , 
U .S . W ater R esou rces C ouncil, 2120 
L S tree t N W ., W ash in gton , D .C . 
20037, p h on e  202-254-6352.

SU PP L E M E N T A R Y  IN FO R M A T IO N : 
T h ese  gu id elin es provide: (1 ) ex p la n a 
tio n  o f  k ey  term s and  flood p la in  m an 
agem en t concepts; (2 ) section-by-sec- 
t io n  an a lyses o f  th e  Order; and  (3) 
procedures in  th e  form  o f  a  d ecision 
m aking  process lead in g  from  th e  de
term in ation  th a t  a  proposed  action  is 
or is  n o t  loca ted  in  th e  b ase floodp la in , 
th ro u g h  th e  im p lem en ta tion  o f  agency  
actions.

D ated: F ebruary 3 ,1 9 7 8 .
L e o  M . E is e l , 

Director.

PREFACE
T h ese  gu id elin es resu lt from  recog

n itio n  in  tw o E xecu tive  O rders th a t  
th e  N a tio n ’s  flood p la in s are th e  scen e  
of: (1 ) unaccep tab le  and  increasing  
flood  lo sses  and (2) degradation  o f  n a t
ural and b en efic ia l values. T h e  1966 
E xecu tive  O rder 11296—Flood H azard  
E valuation , represen ted  P resid en tia l 
recogn ition  th a t  stru ctu ra l flo o d  con
tro l m easures a lon e  w ere in adequate  
to  s tem  rising  flo o d  lo sses. I t  w as fo l
low ed  by  estab lish m en t o f  flo o d  insur
ance, d isaster a ssistan ce  and  rela ted  
F ederal program s, and som e S ta te  and  
lo ca l governm ent flood p la in  m an age
m en t program s. Y et, a  decade la ter , 
an n u al flood  lo sses  w ere estim ated  to  
approach  $3 b illion  and con tin u in g  to  
rise.

In  th e  decade fo llow in g  E xecu tive  
O rder 11296, th ere  d eveloped  w ide
spread  recogn ition  th a t  th e  n atu ra l 
and  b en efic ia l va lu es o f  floodp la ins, 
w etlan d s and  coasta l barrier islands  
m u st be restored  and preserved. T h u s, 
o n  M ay 24, 1977, th e  P resid en t issued  
a  com p rehensive env iron m en ta l m es
sage accom panied  by  E xecu tive  O rder

11988—Floodplain  M anagem ent, to  re
p lace th e  1966 O rder. T h e  new  order is  
a  sign ifican t p o licy  in itia tive  ty in g  to 
g e th er  th e  n eed  to  p ro tect lives and  
p roperty  w ith  th e  n eed  to  restore  and  
preserve n atu ra l and  b en efic ia l flood- 
p la in  va lues. T h e  Unified N a tion a l 
Program  fo r  F loodplain M anagem ent 
(1976) o f  th e  W ater R esou rces C ouncil 
is  c ited  by th e  O rder to  provide d irec
tion . F ed era l agen cies are d irected  to  
lead  th e  N ation  by exem p lary  dem on
stra tio n  o f  a  com p rehensive approach  
to  flood p la in  m an agem en t and  to  pre
pare procedures fo r  ach iev in g  th e  
goals o f  th e  Order.

T h e  ob jective o f  th e se  gu id elin es is  
to  provide broad gu idance in  th e  in ter
p re ta tio n  o f  th e  O rder to  a ss ist each  
agen cy  w h ich  w ill b e  d evelop ing  its  
ow n ind ividual procedures for  com p li
ance w ith  th e  O rder. I t  is  recogn ized  
th a t  agen cy  procedures w ill necessar
ily  vary to  m e e t leg is la tiv e ly  pre
scribed  m ission s as w ell as th e  require
m en ts  o f  th e  Order. T h is  gu idance  
sh o u ld  prove u se fu l to  S ta te  and  loca l 
govern m en ts and  in terested  m em bers  
o f  th e  public.

T h e  gu id elin es h ave  b een  developed  
over a  12-m onth  period  b y  th e  e ffo r ts  
o f  an  in teragen cy  ta sk  force  o f  flood- 
p la in  sp ecia lists. C om m ents and  su g 
gestion s for  im provem ent are w el
com ed.

G u y  R .  M a r t in , 
A lternate to  the Chairm an.

EXECUTIVE SUMMARY

THE OBJECTIVE OF EXECUTIVE 
ORDER 11988 IS:
•  “* * * to  avoid  to  th e  e x te n t  p ossib le  

th e  long- and  sh ort-term  adverse im 
pacts associa ted  w ith  th e  occupancy  
and  m od ifica tion  o f  flood p la in s and  
to  avoid  d irect and  in d irect su p p ort  
o f  flood p la in  d evelop m en t w herever
th ere  is  a  practicab le a ltern a tive  
* * *”

THE ORDER APPLIES TO:
•  ALL A G E N C IE S th at: (1 ) acquire, 

m anage, or d ispose o f  F ed era l lands  
and  facilities; (2 ) undertake fin an ce, 
or a ss ist con stru ction  and im prove
m ents; and (3) con d u ct a ctiv ities  and  
program s a ffec tin g  lan d  use, in clud
in g  p lann ing , regu la tin g , and  licen s
ing.

•  ALL F E D E R A L  A C TIO N S: de
scribed in  th e  preced ing sen ten ce .

•  ALL FL O O D PL A IN  LO CATIO NS: 
w h eth er  th e y  are a lon g  or n ea r  to  
rivers, stream s, oceans, ponds, or re
la ted  w ater  bodies—as a  m inim um , 
areas su b ject to  in u n d ation  b y  a  
flood  w ith  a  on e p ercen t ch an ce o f  
occurring in  an y  year (i.e ., “ 100-year 
or base flo o d ” ).

THE ORDER REQUIRES THAT AGEN
CIES:
•  A V O ID  T H E  B A SE  FLOODPLAIN: 

u n less  it  is th e  o n ly  practicable alter
native.

•  A D JU S T  T O  T H E  B A SE  FLOOD- 
PLAIN: if  th e  base floodp la in  cannot 
be avoided, ad just to  it  in  order to: 
(1) reduce th e  hazard  and th e  risk of 
flood  loss; (2 ) m inim ize  th e  impact of 
flood s on  h u m an  sa fe ty , hea lth , and 
w elfare; and  (3 ) restore and preserve 
th e  n a tu ra l and  b en efic ia l floodplain 
values. T h e  fram ew ork for meeting 
th e s e  requ irem ents is  th e  W ater Re
sou rces C ouncil’s  U nified National 
Program  fo r  Flood P la in  Manage
m e n t

•  EVA LUA TE, D E SIG N , AND IM
PL E M E N T  ALL A G ENC Y  AC
T IO N S: to  m ee t th e  policies of the 
O rder.

•  N O T IF Y  T H E  PUBLIC: if  th e  head 
o f  an  agen cy  fin d s th ere  is no practi
cab le  a ltern ative . T h is  w ill usually 
occur a fter  th ere  h a s been  early 
n o tice  to  th e  public on  plans and 
proposals and  a ltern ative  courses of 
action .

•  A M E N D  O R  IS S U E  REGULA
T IO N S 'A N D  PR O C ED U R ES: (1) to 
avoid th e  base floodp la in  if  at all 
practicable; (2 ) to  provide for actions 
to  A D JU S T  T O  T H E  BA SE FLOOD- 
PLA IN , i f  i t  can n ot be avoided; and
(3) to  k eep  th e  public informed of 
proposed  action s in  th e  base flood- 
p la in  and  encourage participation in 
flood p la in  decisionm aking. Each 
agen cy  sh a ll issu e  or am end existing 
regu la tion s w ith in  one year to 
com p ly  w ith  th is  Order. Agencies 
sh a ll prepare th e ir  procedures in 
con su lta tio n  w ith  th e  W ater Re
sou rces C ouncil, th e  Federal Insur
an ce A d m in istration  and th e  Council 
o n  E nviron m en ta l Q uality, and shall 
up d ate su ch  procedures as necessary.

THESE GUIDELINES ARE INTENDED:
•  T O  B E  U S E D  B Y  AGENCIES: in 

preparing th e ir  procedures in  consul
ta tio n  w ith  th e  W RC, CEQ, and 
FIA .

•  T O  F U R N ISH : (1 ) explanations of 
k ey  term s and  floodp la in  manage
m en t concepts; (2 ) analyses of the 
O rder, sec tio n  b y  section , for agency 
u se  in  develop in g  th e ir  regulations 
and  procedures for  com plying with 
th e  in te n t o f  each  section; and (3) 
procedures in  th e  form  o f a decision
m aking  process lead ing  from  the de
term in ation  th a t  a  proposed action 
is  or is n o t  located  in  th e  base flood- 
p la in  th ro u g h  th e  im plem entation oi 
agen cy  action .

•  T O  A S S IS T  AGENCIES: by provid
in g  broad gu idance in  th e  implemen
ta t io n  o f  th e  Order for use m tn 
preparation  o f  individual agency
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procedures. I t  is recognized  th a t  
agency procedures w ill necessarily  
vary to  m eet leg isla tive ly  prescribed  
m issions as w ell as th e  requirem ents  
of th e  Order.
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Preparation o f  th e se  G uidelines  
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GLOSSARY
T h rou gh ou t th is  docum ent, th e  fo l

low in g  basic d efin ition s sh a ll apply:
•  A ction—an y  F ederal activ ity  includ

ing: “* * * (1) acquiring, m anaging, 
and disposng o f  F ederal lands and  
facilities; (2 ) providing fed era lly  u n 
dertaken, financed , or assisted  con
stru ction  and im provem ents; and (3) 
con ducting  F ederal activ ities and  
program s a ffec tin g  land  use, includ
ing  b u t n o t lim ited  to  w ater and re
la ted  land  resources p lanning, regu
la tin g , and licen sin g  activ ities.

•  Agency— an  execu tive  departm ent, a 
governm ent corporation , or an inde
p en d en t estab lish m en t and includes  
th e  m ilitary  departm ents.

•  Base Flood—is th a t flood  w h ich  h as  
a  on e percen t ch an ce o f  occurrence  
in  any  g iven  year (a lso  know n as a  
100-year flood). T h is  term  is u sed  in  
th e  N ation a l F lood  Insurance P ro
gram  (N F IP ) to  in d icate th e  m in i
m um  leve l o f  flood in g  to  be used  by  
a  com m unity  in  its  flood p la in  m an
agem en t regu lations.
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•  Base F loodplain—th e  100-year
floodp la in  (on e p ercent chance  
flood-p lain ). A lso see  d efin ition  o f  
floodplain .

•  Channel—a n atu ral or artific ia l w a
tercourse o f  percep tib le  ex ten t, w ith  
a d efin ite  bed  and banks to  con fin e  
and conduct con tin u ou sly  or period i
ca lly  flow in g  w ater.

•  C ritica l A ction—any activ ity  for  
w h ich  even  a  s lig h t ch an ce o f flood 
ing w ould be to o  great.

•  F acility—any  m an-m ade or m an- 
placed  item  o th er  th a n  a structure.

•  Flood or Flooding—a  general and  
tem porary con d ition  o f  partica l or

- com plete  in u n d ation  o f norm ally  dry 
land  areas from  th e  overflow  o f  
in land  a n d /o r  tid a l w aters, a n d /o r  
th e  u n usual and rapid accum ulation  
or ru n off o f  su rface w aters from  any  
source.

•  Flood Fringe—th a t  p ortion  o f  th e  
floodp la in  ou tside o f th e  regu latory  
floodw ay (o ften  referred  to  as 
“floodw ay fr in ge” ).

•  F loodplain—th e  low land  and rela-
_ tive ly  fla t  areas adjo in ing  in land  and

coasta l w aters includ ing  floodprone  
areas o f o ffsh o re  islands, includ ing  
a t a  m in im um , th a t  area su b ject to  a 
one p ercent or greater ch an ce o f  
flood in g  in  any  g iven  year. T h e  base  
flood p la in  sh a ll be u sed  to  d esignate  
th e  100-year flood p la in  (on e percent 
ch an ce floodp la in ). T h e  critical 
action  flood p la in  is defin ed  as th e  
500-year flood p la in  (0.2 percen t 
ch an ce floodp la in ).

•  Floodproofing—th e  m od ifica tion  o f  
individual stru ctu res and facilities , 
th e ir  sites, and th e ir  co n ten ts  to  pro
te c t  aga in st structural fa ilure, to  
keep  w ater o u t or to  reduce e ffec ts  
o f w ater entry .

•  M inim ize—to  reduce to  th e  sm allest  
possib le am ount or degree.

•  One Percent Chance Flood—th e  
flood  hav in g  on e ch an ce in  100 o f  
b eing  exceed ed  in  any  one-year  
period  (A  large flood). T h e  lik elih ood  
o f exceed ing  th is  m agn itude in 
creases in  a  tim e period  lon ger  th a n  
one year. F or exam ple, th ere  are tw o  
ch an ces in  th ree  o f  a  larger flood  e x 
ceed ing  th e  on e p ercen t ch an ce  
flood  in  a  100-year period.

•  Practicable—capable o f  being  done  
w ith in  ex is tin g  constra in ts. T h e  te s t  
o f w h at is practicab le depends upon  
th e  s itu a tion  and includes consider
ation  o f th e  p ertin en t factors, su ch  
as environm ent, co st or tech n o logy .

•  Preserve—to  prevent m od ifica tion  to  
th e  n atu ral flood p la in  environm ent 
or to  m ain ta in  it  as c lose ly  as p ossi
b le  to  its  n atu ral sta te .

•  R egulatory F loodway—th e  area reg
u la ted  by F ederal, S ta te  or loca l re

quirem ents; th e  ch an n el o f  a river or 
o th er  w atercourse and th e  ad jacent 
land  areas th a t  m u st be reserved in  
an  open  m anner, i.e., uncon fin ed  or 
u nobstructed  e ith er  h orizon ta lly  or 
vertically , to  provide for  th e  d is
charge o f th e  base flood  so  th e  cu
m ulative increase in  w ater surface  
eleva tion  is no m ore th a n  a design at
ed am ount (n o t to  exceed  one fo o t as 
se t  by th e  N F IP ).

•  Restore—to  re-estab lish  a  se ttin g  or 
en vironm ent in  w h ich  th e  natural 
fu n ction s of*the flood p la in  can  again  
operate.

•  Structures—w alled  or roofed  bu ild 
ings, includ ing  m obile h om es and gas 
or liqu id  storage tan k s th a t  are pri
m arily  above ground (as se t  by th e  
N F IP ).

•  Wetlands—“th o se  areas th a t  are in 
un d ated  by su rface or- ground w ater  
w ith  a  freq u en cy  su ffic ien t to  sup
p ort and under norm al circum 
stan ces does or w ould  support a  
prevalence o f vegeta tive  or aquatic  
life  th a t  requires sa tu rated  or sea 
son a lly  sa tu rated  so il con d ition s for  
grow th  and reproduction . W etlands  
gen era lly  include sw am ps, m arshes, 
bogs, and sim ilar areas su ch  as 
slou gh s, p o th o les , w et m eadow s, 
river overflow s, m ud fla ts , and n a tu 
ral pon d s” (as defin ed  in  E xecu tive  
Order 11990, Protection of Wet
lands).

INTRODUCTION
E xecu tive  O rder 11988—Floodplain 

Management, s igned  M ay 24, 1977, re
vokes and rep laces E xecu tive  Order 
11296, issued  A u gu st 10, 1966. I t  estab 
lish es  a  new  general p o licy  and c ites  
sp ecific  requ irem ents for  com pliance  
by F ederal execu tive  agen cies (h erea f
ter  referred  to  as agencies). E xecu tive  
Order 11988 (h erea fter  referred  to  as 
th e  O rder) requires agencies to  avoid, 
to  th e  e x te n t possib le, th e  long- and  
sh ort-term  adverse im pacts associated  
w ith  th e  occupancy and m od ifica tion  
o f flood p la in s and to  avoid th e  d irect 
or ind irect support o f  flood p la in  devel
op m en t w h en ever th ere  is a practica
b le  a ltern ative . T h e  preferred  m eth od  
for  sa tisfy in g  th is  requirem ent is to  
avoid s ite s  on  th e  base floodp la in . I f  
an  action  m u st be located  on  th e  base  
floodp la in , th e  Order requires th a t  
agencies m in im ize p o ten tia l harm  to  
p eop le and property  and to  n atu ral 
and b en efic ia l flood p la in  values.

E xecu tive  Order 11988 is based  in  
part on  th e  N ation a l E nvironm ental 
P olicy  A ct o f  1969, and adds new  
prom inence to  th e  en v ironm ental as
pects o f flood p la in  m an agem en t w h ich  
w ere n o t p resen t in  th e  old  E xecu tive  
order. T o  ach ieve th is, th e  Order re
quires th a t  decision-m aking by F eder
al agencies clearly  recognize th a t  
flood p la in s h ave unique and s ign ifi

can t public values. C onsideration  must 
be given, th erefore , to  n atu ral and 
b en efic ia l flood p la in  va lu es and to  the 
public b en e fit  to  be derived from  their 
restoration  or preservation .

T h rou gh ou t th e se  gu idelines the 
con cep t o f  th e  flood p la in  is expressed 
u sin g  varying term in o logy  depending 
on  th e  c o n te x t o f  th e  discussion. 
W h en  referring  to  th e  floodp la in  in a 
descrip tive sen se , su ch  as in  th e  discus
sion  o f  n atu ra l va lues (P art II—Step
4.C.), th e  term  flood p la in  refers to  any 
land  area su scep tib le  to  b ein g  inundate 
ed from  any source o f  flood ing. When 
referring to  th e  flood p la in  from  the 
stan d p oin t o f  th e  O rder’s  mandatory 
provisions, th e  term s used  in  these 
gu id elin es are “b ase floodp la in ,” in 
m ost cases, and  “500-year floodplain” 
w h en  referring  to  critic ia l actions 
(P art II—S tep  I.C .). T h e  base flood- 
p la in  is th e  area su b ject to  inundation  
from  a flood  h av in g  a  one percent 
ch an ce o f occuring in  any  given year 
(100-year flood). T h e  critical action 
flood p la in  is th e  area su bject to  inun
dation  from  a flood  hav in g  a  0.2 per
cen t ch an ce o f  occuring in  any given 
year (500-year flood).

E xecu tive  O rder 11988 directs imple
m en ta tio n  o f  th e  Unified National 
Program for Flood Plain Management 
(U .S . W ater R esou rces C ouncil, 1976) 
w h ich  se ts  fo r th  a  conceptual frame
w ork and recom m ends Federal and 
S ta te  action s for  a  con tin u in g  unified 
program  for  p lan n in g  and action  at all 
leve ls o f  governm ent to  reduce th e  risk 
o f flood  lo sses  th rou gh  floodplain 
m anagem ent. T h e  U n ified  National 
P rogram  includes a broad Federal 
e ffort, b o th  d irectly  and by example, 
to  pursue th e  w ise and  nonhazardous 
use o f  flood p la in s includ ing recogni
tio n  o f n atu ra l and beneficia l flood-
p la in  values.

T o assure com pliance w ith  the 
Order, provision  is m ade for both 
public and F ed eral review  o f proposed 
actions. E arly  public n otice, Office of 
M anagem ent and B u d get (OM B) Cir
cu lar A -95 N otice, an  environmental 
im pact sta tem en t or its  equivalent, 
and n o tice  o f  fin d in gs are specified ve
h ic le s  for  provid ing inform ation and 
op p ortu n ity  for  public participation. 
B u d getary  review  o f  com pliance with 
th e  O rder and  periodic review of 
agency  procedures by th e  W ater Re
sources C ouncil provide for further 
review . In  provid ing opportunity for 
th e se  review s, th e  p oten tia l for with
h o ld in g  o f  bu d get approval should be  ̂
m inim ized.

A gency procedures are required to 
be prepared in  con su lta tion  w ith the 
C ouncil on  E nvironm ental Quality 
(C EQ ), th e  W ater R esources Council 
(W R C ), and th e  F ederal Insurance Ad
m in istra tion  (FLA). T h ese  guidelines 
provide a  basis for  th is  consultation.

T h ese  gu id elin es have been  prepare 
to  provide broad guidance in  the im-
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plem entation o f  th e  Order and to  
offer a com m on p o in t o f referen ce for  
each agency to  prepare im p lem en tin g  
procedures for  com pliance w ith  th e  
Order. T h e  in terp reta tion s in  th e  
guidelines are b u ilt upon  a  strong  E x
ecutive Order and d irected  a t develop
ment o f dem onstrab le F ederal leader
ship in  flood p la in  m an agem en t in  th e  
immediate fu tu re . In  preparing th ese  
guidelines, th e  W ater R esources C oun
cil recognized: (1) th e  im possib ility  o f  
anticipating th e  fu ll range o f  individ
ual program s itu a tion s a ffec ted  by  th e  
Order, and (2) th e  resp onsib ility  for  
individual agencies to  ta ilor  th e ir  pro
cedures to  m eet b o th  th e ir  leg isla tive
ly prescribed m issions and th e  require
ments o f th e  Order.

Because th ese  gu idelines are adviso
ry and tb e  agencies w ill d raft th e ir  
own rules and regu lations, th ere  is 
some concern th a t  reasonab le con sis
tency will ex is t  am ong agencies. 
Therefore, by O ctober 1, 1978, th e  
WRC will: (1) review  th e  ru les and reg
ulations prom ulgated  by th e  various  
agencies w ith  resp ect to  con sisten cy  
with th e  gu idelines and reasonable  
consistency am ong agencies, and (2) 
make recom m endations for  su ggested  
actions.

These gu idelines are p resen ted  in  
two parts. P art I provides a  section-by- 
section in terpretation  basic on  an  
overall understanding o f  th e  Order. 
Part II d iscusses th e  decision-m aking  
process required b y  S ectio n  2 o f th e  
Order and is critical to  th e  develop 
ment of agency procedures. T h e  gu ide
lines do n o t in ten d  to  p roh ib it flood- 
plain developm ent in  a ll cases, b u t 
rather to  create a  co n sisten t govern
ment policy against su ch  develop m en t 
under m ost circum stances.

Appended to  th e  gu idelines are de
scriptions o f agency  program s provid
ing floodplain in form ation , rela ted  
programs and references, and th e  
President’s P o licy  S ta tem en t and  
copies of th e  com p lete  E xecu tive  
orders, Floodplain M anagement, Pro
tection of W etlands, and P rotection  
and Enhancement o f  E nvironm ental 
Quality.

Executive Order 11990—Protection 
of wetlands h as b een  included  becausi 
most of th e  N ation ’s  w etlands are lo 
cated on floodplains. A lso, b o th  th< 

oodplain and w etland  orders w en  
issued as part o f th e  P resid en t’s  Me& 
Win °n ^le Environm ent, M ay 24 
. . .  ' -T h u s  th e  gu idance provided ii 
ms docum ent and th e  agency  proce 

f es *or ^ oodplain  m an agem en t wil 
quently apply to  w etlands. Agencie: 

j  h  develop a  s in g le  se t  o 
Procedures for th ese  orders.
anwXe£Ui.iVe ° rder 11514—Protection 
Q vn i? lh? ncernent ° f  E nvironm enta  
the keen  included to  clarify

Poolic notice aspects o f  th e  Order

PART I—INTERPRETATION OF 
EXECUTIVE ORDER 11988

T h is part o f th e  gu idelines provides 
d eta iled  section -by-section  d iscussion  
o f th e  Order as in terpreted  by CEQ, 
W RC, and H U D /F IA . K ey  concepts  
are discussed  and referen ce is m ade to  
th e  decision-m aking process (P art II).

INTRODUCTION
By virtue of the authority vested in me by 
the Constitution and statutes of the United 
States of America, arid as President of the 
United States of America, in furtherance of 
the National Environmehtal Policy Act of 
1969, as amended (42 U.S.C. 4321 et seq.); 
the National Flood Insurance Act of 1968, as 
amended (42 U.S.C. 4001 et seq.), and the 
Flood Disaster Protection Act of 1973 (Pub. 
L. 93-234, 87 Stat 975)', in order to avoid to 
the extent possible the long and short term 
adverse impacts associated with the occu
pancy and modification of floodplains and 
to avoid direct or indirect support of flood- 
plain development wherever there is a prac
ticable alternative, it is hereby ordered as 
follows:

T h e  In trod u ction  estab lish es th e  
broad scope o f  th e  Order derived from  
N E P A  and th e  flood  insurance leg isla 
tion . (P art II—S tep  4, d iscusses im 
pacts associated  w ith  th e  occupancy  
and m od ifica tion  o f  flood p lains and  
support o f  flood p la in  developm ent. 
P art II—S tep  3 d iscusses th e  practica
b ility  o f  a ltern atives.)

SECTION 1
Each agency shall provide leadership and 
shall take action to reduce the risk of flood 
loss, to minimize the impact of floods on 
human safety, health and welfare, and to 
restore and preserve the natural and benefi
cial values served by floodplains in carrying 
out its responsibilities for (1) acquiring, 
managing, and disposing of Federal lands 
and facilities; (2) providing Federally under
taken, financed, or assisted construction and 
improvements; and (3) conducting Federal 
activities and programs affecting land use, 
including but not limited to water and relat
ed land resources planning, regulating, and 
licensing activities.

T h e  basic con cep ts exp ressed  in  S ec 
tio n  1 o f  th e  Order are: (1) a ll agencies  
are covered; (2) a ll action s are covered;
(3) a ll agencies are to  affirm atively  
carry o u t efforts- to , and provide a  
good ex a m p le , o f, sound  floodp la in  
m an agem en t practices; and (4) a ll 
agencies are required  to  act, n o t  
m erely  consider, reducing risk, m in i
m izing adverse im pacts, and restoring  
and preserving flood p la in  values.

T h e  com preh en siven ess o f  th e  Order 
recogn izes th a t  each  agency, in  carry
ing  o u t th e  various ty p es o f  actions  
en um erated  in  th is  section , can  a ffec t  
th e  flood p la in  th rou gh  any  o f  its  ac
tions. T h e  m andate th a t  th e  agencies  
tak e a  lead ersh ip  ro le  p laces th em  in  a 
unique p osition  re lative to  sta te , re
g ional and loca l leve ls  o f  governm ent 
in  carrying ou t actions w h ich  a ffec t  
th e  floodp la in . T h is  role requires th e  
agencies to  lead  o th er  pub lic  and pri

vate  en titie s  in  ach iev in g  th e  goals of 
th e  O rder by se ttin g  a good exam ple. 
(T h e  con cep ts o f  reducing risk, m in i
m izing im pact, and restoring  and pre
serving flood p la in  va lues are discussed  
in  P art II—S tep  5.)

SECTION 2
In carrying out the activities described in 
Section 1 of this Order, each agency has a 
responsibility to evaluate the potential ef
fects of any actions it may take in a flood- 
lain; to ensure that its planning programs 
and budget requests reflect consideration of 
flood hazards and floodplain management; 
and to prescribe procedures to implement 
the policies and requirements of this Order, 
as follows:

T h ree  con cep ts are in troduced  in  
th is  section: eva lu ation , con struction  
vs. p lan n in g  program s, and im p lem en 
ta tion . E va luation  as d iscussed  in  
th e se  gu idelines goes beyond  id en tify 
in g  th e  im pacts o f a  sp ecific  proposal 
and includes an  on going  analysis o f  
th e  e ffe c ts  o f agen cy  polic ies and pro
gram s and th e  d evelop m en t o f new  or 
im proved polic ies and program s to  
carry o u t th is  Order. (T h e  an alysis o f  
th e  fu ll range o f th e ir  e ffec ts  is d is
cussed  in  P art II—S tep  4.A .) B y  in 
clud ing p lan n in g  program s as a sep a
rate item , th e  O rder em phasizes th a t  
all actions, even  th o se  w h ich  do n o t  
resu lt in  a  p h ysica l change, m u st be  
evalu ated  for  th e ir  im pacts to  or 
w ith in  th e  floodp la in . Im p lem en tation  
m eans th a t  agen cies m u st adopt and  
carry o u t eva lu ation  procedures. T h e  
resu lts o f  th is  eva lu ation  sh ou ld  be in 
cluded  in  any  en v ironm ental assess
m en t prepared under N EPA . (S ee  P art 
II—S tep  7.)

SECTION 2(a)(1)
Before taking an action, each agency shall 
determine whether the proposed action will 
occur in a floodplain—for major Federal ac
tions significantly affecting the quality of 
the human environment, the evaluation re
quired below will be included in any state
ment prepared under Section 102(2)(C) of 
the National Environmental Policy Act.. 
This determination shall be made according 
to a Department of Housing and Urban De
velopment (HUD) floodplain map or a more 
detailed map of an area, if available. If such 
maps are not available, the agency shall 
make a determination of the location of the 
floodplain based on the best available infor
mation. The Water Resources Council shall 
issue guidance on this information not later 
than October 1,1977.

T h e  in ten t o f  th is  su b section  is th a t  
agen cies u se  th e  b est availab le in for
m ation  in  d eterm in ing  w h eth er  a  pro
posed  action  w ill be located  in  a  flood- 
plain . H U D /F IA  flood p la in  m aps are 
estab lish ed  as th e  m inim um  standards  
for  m aking th is  determ ination . E ven  if  
n o  m ap data  ex ists, th e  in ten t is th a t  
th e  agen cy  proposing th e  action  per
form  or h ave perform ed a  d eterm ina
tio n  o f  w h eth er  a proposed  action  is 
loca ted  in  a  floodp la in . G uidance for
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th is  d eterm ination  was pub lished  in  
th e  F e d e r a l  R e g is t e r , (V ol. 42, No. 
190, Friday, Sep tem b er 30, 1977) en ti
tled  “G uidance for  F loodp la in  M an
agem en t.” (S ee  P art II—S tep  1.)

SECTION 2(a)(2)
If an agency has determined to, or proposes 
to, conduct, support, or allow an action to 
be located in a floodplain, the agency shall 
consider alternatives to avoid adverse ef
fects and incompatible development in the 
floodplains. If the head of the agency finds 
that the only practicable alternative consis
tent with the law and with the policy set 
forth in this Order requires siting in a flood- 
plain, the agency shall, prior to taking 
action, (i) design or modify its action in 
order to minimize potential harm to or 
within the floodplain, consistent with regu
lations issued in accord with Section 2(d) of 
this Order, and (ii) prepare and circulate a 
notice containing an explanation of why the 
action is proposed to be located in the flood- 
plain.

T h e  m ajor issu es h ere  include: (1) 
consideration  o f  a ltern atives w h ich  
w ill avoid th e  floodp la in , w herever  
practicable, and a ltern atives w h ich  
w ill avoid adverse e ffec ts  and incom 
p atib le  d evelopm ent (d evelopm ent 
w h ich  h as adverse effects); (2) m in im i
za tion  o f  harm  to  or w ith in  th e  flood- 
plain  resu ltin g  from  proposed  actions; 
and (3) c ircu lation  o f  a  n o tice  (“fin d 
in g” )—to  th e  general public and a f
fected  agencies th a t  s itin g  in  th e  
flood p la in  is th e  on ly  practicab le a lter
native. T h e  n o tice  requirem ent in tro 
duced in  th is  su b section  is part o f  a 
larger concern  for  public n o tice  and  
review  carrying th rou gh  to  S ectio n  4.

T h is  section  does n o t provide a  s ta n 
dard for  m in im izing harm  because o f  
th e  great variety  o f  actions and envi
ronm ents su b ject to  th e  requirem ent. 
Instead , th e  O rder exp ressly  recog
n izes th a t  it  is m ore appropriate for  
agency  procedures to  sp e ll th is  o u t for  
sp ecific  program s and activ ities.

T w o im p ortan t p o in ts sh ou ld  be  
n oted  ab ou t th e  standards to  be em 
bodied  in  agency  procedures. F irst, 
w h ile  m in im ize m ean s reduce to  th e  
sm allest am ou n t or degree, th ere  is an  
im plicit accep tance o f  practical lim ita 
tion s. A gencies are required to  use  a ll 
practicable  m ean s and m easures to  
m inim ize  harm . T h e  Order does n o t  
ex p ect agencies to  em ploy  unw orkable  
m eans to  m eet th is  goal. Second , 
agency  procedures are in ten d ed  to  be  
con sisten t w ith  th e  standards in  th e  
F lood  Insurance Program  o f th e  F ed
eral Insurance A dm in istration  (FLA). 
F or th is  reason, agen cies are required  
to  con su lt w ith  FLA before issu ing  
th e ir  procedures, and agencies w ith  
con tro l over F ederal property  are re
quired to  fo llow  th e  standards in  F IA ’s 
regu lation s u n less th e y  are dem onstra
b ly  inappropriate.

(A voidance is d iscussed  in  P art II— 
S tep s 3 and 4. M in im ization  is d is
cussed  in  P art II—S tep  5. F ind ings and

public n o tice  are d iscussed  in  P art II— 
S tep s 2 and 7.)

SECTION 2(a)(3)
For programs subject to the Office of Man
agement and Budget Circular A-95, the 
agency shall send the notice, not to exceed 
three pages in length including a location 
map, to the state and areawide A-95 
clearinghouses for the geographic areas af
fected. The notice shall include: (i) the rea
sons why the action is proposed to be locat
ed in a floodplain; (ii) a statement indicat
ing whether the action conforms to applica
ble state or local floodplain protection stan
dards and (iii) a list of the alternatives con
sidered. Agencies shall endeavor to allow a 
brief comment period prior to taking any 
action.

Item s (i), (ii), and (iii) are th e  m in i
m um  to  be included  in  th e  n otice. 
(T h e  n o tice  requirem ents se t  ou t in  
th is  su b section  are d iscussed  in  P art 
II—S tep  7.)

SECTION 2(a)(4)
Each agency shall also provide opportunity 
for early public review of any plans or pro
posals for actions in floodplains, in accor
dance with Section 2(b) of Executive Order 
No. 11514, as amended, including the devel
opment of procedures to accomplish this ob
jective for Federal actions whose impact is 
not significant enough to require the prep
aration of an environmental impact state
ment under Section 102(2)(C) of the Nation
al Environmental Policy Act of 1969, as 
amended.

T h is  section  requires public n otice  
m u ch  earlier th a n  th e  fin d in g  require
m ent, includ ing  n o tice  for  actions  
w h ich  do n o t require environm ental 
im pact sta tem en ts . (T h e  n o tice  re
qu irem ents se t  o u t in  th is  su b section  
are d iscussed  in  P art II—S tep  2.)

SECTION 2(b)
Any requests for new authorizations or ap
propriations transmitted to the Office of 
Management and Budget shall indicate, if 
an action to be proposed will be located in a 
floodplain, whether the proposed action is 
in accord with this Order.

T h is  su b section  com plem ents th e  
public review  e lem en t in  th e  Order 
(S u b section s 2(a) (2), (3), and (4)). It  
provides for  F ederal review  and  raises  
th e  possib ility  th a t'a g en cy  fu n d s m ay  
be w ith h eld  from  proposed  actions  
w h ich  are n o t in  accord w ith  th e  
in ten t o f  th e  Order. “In  accord w ith ” 
m eans in  com pliance w ith  th e  policy  
and m andatory  provisions (th e  le tter  
and sp ir it) o f  th e  Order.

SECTION 2(c)
Each agency shall take floodplain manage
ment into account when formulating or 
evaluatihg any water and land use plans and 
shall require land and water resources use 
appropriate to the degree of hazard in
volved. Agencies shall include adequate pro
vision for the evaluation and consideration 
of flood hazards in the regulations and op
erating procedures for the licenses, permits,

loan or grants-in-aid programs that they ad
minister. Agencies shall also encourage and 
provide appropriate guidance to applicants 
to evaluate the effects of their proposals in 
floodplains prior to submitting applications 
for Federal licenses, permits, loans or 
grants.

E ach  agency  sh a ll tak e  floodplain  
m anagem ent, as provided for  in  Sec
tion  2(d), in to  account w hen: (1) for
m u latin g  its  ow n w ater and  land  use 
plans, and (2) eva lu atin g  th e  water 
and land  u se  p lans o f  o th ers.

In  th e  operation  o f  a  licen se , permit, 
loan , or grant-in-aid program , each 
agency  m u st m ake adequate provision 
for  th e  eva lu ation  and consideration  
o f flood  hazards. T h ese  provisions 
sh a ll be included  in  agen cy’s  regula
tio n s and procedures. W h en  th e  action 
involves m ore th a n  on e Federal 
agency, th e  “lea d  agen cy” w ill be re
sponsib le  and w ill ob ta in  input from 
a ll agencies. In  a ll cases, as a  mini
m um , th e  “p racticab lity” and “minimi
za tion ” standards o f  S ectio n  2(a) of 
th e  O rder apply. T h erefore , as a  pre
con d ition  for  an  agen cy’s  approval of 
an  app lication  for  a  license, permit, 
loan , or grant-in-aid, th e  agency must 
assure th a t  th e  requirem ents o f Sec
tio n  2(a) h ave b een  m et. T o  th e  extent 
th a t  an  agency  deem s th e  require
m en ts o f  S ec tio n  2(a) n o t to  constitute 
adequate provision  for  evaluation  and 
consideration  o f  th e  flood  hazard, the 
agency  sh a ll im pose additional re
qu irem ents.

T h e  flood  hazard aspects and to the 
degree th e y  are quantifiable, the 
flood p la in  va lue asp ects shou ld  be ex
pressed  in  term s of: (1 ) potentia l (or 
residuals) for  m on etary  loss; (2) 
h u m an  sa fe ty , h ea lth , and welfare; (3) 
sh iftin g  o f  costs or dam age to  others 
and  (4) p o ten tia l for  a ffectin g  th e  nat
ural and  b en efic ia l floodp la in  values.

A gencies sh a ll encourage and pro
vide approporiate guidance to  appli
can ts to  en ab le  th e m  to  evaluate the 
e ffe c ts  o f  th e ir  proposals in  flood- 
p la in s prior to  su b m ittin g  applications 
for  F ederal licen ses, perm its, loans, or 
grants. I t  is  im p ortan t th a t  applicants 
be m ade aw are early  in  th e ir  planning 
process o f  th e  flood p la in  management 
param eters w h ich  th e  agency must 
consider w h en  review ing th e  proposed 
action . In  th is  w ay, applicants will not 
go to  th e  troub le o f  p u ttin g  together 
com p leted  p lans and subm itting them 
form ally  b efore bein g  m ade aware of 
th e  standards to  w h ich  th e  agency is 
su b ject in  review ing su ch  plans. Agen
cies are encouraged  to  refer applicants 
to  th e  agencies listed  in  P art II—Table 
1 for  gu idance on  floodpla in  manage
m en t m atters.

SECTION 2(d)
As allowed by law, each agency shall issue 
or amend existing regulations and pro®®" 
dures within one year to comply with this 
Order. These procedures shall incorporate
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the Unified National Program for Flood
plain Management of the Water Resources 
Council, and shall explain the means that 
and the agency will employ to pursue the 
nonharazardous use of riverine, coastal and 
other floodplains in connection with the ac
tivities under its authority. To the extent 
possible, existing processes, such as those of 
the Council on Environmental Quality and 
the Water Resources Council, shall be uti
lized to fulfill the requirements of this 
Order. Agencies shall prepare their proce
dures in consultation with the Water Re
sources Council, the Federal Insurance Ad
ministration, and the Council on Environ
mental Quality, and shall update such pro
cedures as necessary.

Agency regu la tion s and procedures 
will system atica lly  address ea ch  sec
tion o f th e  Order, and th e ir  proce
dures w ill d efin e  th e  e x te n t  to  w h ich  
responsibility for  com pliance is to  be  
delegated by th e  agen cy  head.

Each agency is to  re flec t th e  con cep 
tual fram ework o f  flood p la in  m anage
ment as se t o u t in  th e  Unified N ation 
al Program fo r  Flood P la in  M anage
ment in  its  regu la tion s and procedures 
developed in  response to  provisions o f  
the Order. F lood p la in  m an agem en t ac
cording to  th e  U n ified  N ation a l P ro
gram has as its  goals th e  “w ise use, 
conservation, developm ent, and u tili
zation o f in terrela ted  land  and w ater  
resources to  serve ob jectives o f  eco 
nomic effic iency , en v ironm ental qual
ity, and social w ell-being as con son an t  
with responsib ilities * * *” T h is  con 
cept requires th a t  th e  flood p la in  be  
viewed as having  a  role to  p lay  in  th e  
future o f its  surroundings. W ith in  it, 
further adjustm ents in  th e  w ay flood- 
plain land is u sed  or in  th e  w ay flood s  
behave m ust be m ade in  a  m anner  
that is supportive o f th is  fu tu re . From  
the standpoint o f  th is  Order, th e  F ed 
eral posture in  flood p la in  m an agem en t 
would be one o f overcom ing th e  appar
ent inertia in  en v ironm enta l va lue rec
ognition w hen  th e  appropriate flood- 
plain role is being determ ined , as w ell 
as one of avoiding hazardous and u n 
economic uses as part o f  th is  fu tu re  
role. T he term  “un econ om ic” a lso  in 
cludes th e  concept o f co sts sh ifte d  by  
floodplain users to  o th ers, b o th  d irect
ly and indirectly.

In order to  com ply w ith  th e  require
ment that th e  m ean s to  be em ployed  
to pursue nonhazardous u se  be identi- 
ned, each agency w ill be required  to  
assess th e  degree o f  hazard associated  
with its program  activ ities under a  
possible range o f flood  conditions. 
rvf.n th e  agency m u st s ta te  th e  sp ec if-
wn ili i.of actions or ad ju stm en ts th a t

orna be em ployed  to  com ply  w ith  
this section.
ntn? ex ên  ̂ Possible, agen cies w ill 
n^-T6 ex isting processes estab lish ed  

th e  N EPA  d irectives o f  CEQ  
in s P rincip les and S tandards

P o ? ti0n t0  th ese  gu idelines.
agency sh a ll co n su lt w ith  

tin_ e n d  FLA in  t h e  prepara
c i  th eir  regu lation s and proce

dures in  response to  th e  Order. T h is  
co n su lta tion  w ill, o f  course, include  
any issu e  re levant to  com pliance w ith  
th e  Order. W R C  w ill be th e  p o in t o f  
con tact, and w ill arrange for  con su lta 
tion  as n eeded  w ith  an  in teragen cy  
p an el in clu d in g  m em bers from  th e  
th ree  agen cies c ited . C ontact W RC  
P olicy  O ffice , 202-254-6352, for  ar
rangem ents. E ach  agen cy ’s  procedures 
sh ou ld  id en tify  th o se  actions, if  any, 
w hich: (1 ) typ ica lly  do n o t create  ad
verse e ffec ts  or in com patib le  develop
m ent, or (2) norm ally  w ill n o t require  
sp ecific  agen cy  and public review  
under th e  Order.

T o  ensure th a t  th e  public w ill be in 
form ed o f agency  procedures, th e  pro
posed  agen cy  regu la tion s and proce
dures sh ou ld  be pu b lish ed  in  th e  F ed 
era l  R e g is t e r  w ith in  a  m in im um  30- 
day review  period  provided. H ow ever, 
each  agen cy  m u st con su lt w ith  CEQ, 
W RC and FLA prior to  m aking proce
dures availab le for  public review  or 
prior to  p u b lish in g  th em  in  th e  F ed er 
al R e g is t e r .

A gency  regu la tion s or procedures 
sh ou ld  include re levant m ateria l in  
th e  fo llow in g  areas: (1) m echanical re
quirem ents  th a t  an  agen cy  w ill u se  to  
m eet th e  procedural requ irem ents o f  
th e  E xecu tive  O rder, su ch  as tim ing, 
rou tin g  o f docum ents, preparation  and  
circu lation  o f  fin d in gs and n otices, and  
sp ecific  lin k s b etw een  th e  O rder and  
o th er  p lan n in g  decision-m aking pro
cesses and requ irem ents (e.g ., budget 
process, N EPA , P & S,A -95); (2 ) sub
s ta n tiv e  requirem ents, su ch  as th e  
standards for  determ in in g  w h ich  a lter
n a tives are practicab le, and th e  cr ite
ria and m eth o d s for  m in im izing  harm  
(u sin g  F I A  regu la tion s as a  guide  
w herever applicable): (3 ) p o licy  d irec
tion, su ch  as incorporation  by refer
ence o f  th e  E xecu tive  Order, U n ified  
Program , N E PA , and o th er  re levant 
requirem ents; general p o lic ies on  th e  
agency's approach  to  im p lem en tin g  
th e  Order; program -specific policies; 
and com m itm en ts to  research  m on itor
in g  and evaluation^ and  (4) other in for
m ation, su ch  as append ices id en tify in g  
th e  agen cy  con tacts in  W ash in gton  
and in  th e  fie ld  w h o  are principally  re
sp on sib le  for  im p lem en tin g  th e  Order, 
cross-references to  o th er  re levant  
agen cy  procedures and m anuals, and  
o th er  m ateria l th a t  w ill a ss ist agencies  
and th e  public to  understand  ju st  
w h a t th e  agen cy  is doing to  com ply  
w ith  th e  Order.

SECTION 3
In addition to the requirements of Section 
2,* agencies with responsibilities for Federal 
real property and facilities shall take the 
following measures:

T h e  requ irem ents o f  th is  section  o f  
th e  O rder are supplem ental to  th o se  
o f S ectio n s 1 and 2, and m u st be m et  
by agencies h av in g  resp on sib ilities for

F ederal real property, stru ctu res and  
■ facilities.

SECTION 3(a)
The regulations and procedures established 
under Section 2(d) of this Order shall, at a 
minimum, require the construction of Fed
eral structures and facilities to be in accor
dance with the standards and criteria and to 
be consistent with the intent of those pro
mulgated under the National Flood Insur
ance Program. They shall deviate only to 
the extent that the standards of the Flood 
Insurance Program are demonstrably inap
propriate for a given type of structure or fa
cility.

T h ere  are th ree  k ey  con cep ts e x 
pressed  in  th is  subsection: (1) th e  rela
tion sh ip  o f th e  N F IP  requirem ents to  
th e  O rder’s  m in im ization  requirem ent; 
(2) th e  scope and n atu re  o f th e  N F IP  
requirem ents; and (3) situ a tio n s w here  
th e  N F IP  requirem ents are n o t app li
cab le to  th e  agency  actions.

T h e  in ten t o f  th is  su b section  is tw o
fold; first, to  assure th a t th e  Federal 
governm ent w ill require itse lf  n o  less  
th a n  it  requires o f non-F ederal en ti
tie s  for  th e  p ro tection  o f property  
from  flood  hazards, and second , to  
assure th a t  th e  N F IP  is n o t under
m ined  by th e  actions o f  th e  F ederal 
agencies. B o th  th e  p osition in g  o f  th e  
reference to  th e  N F IP  requirem ents  
fo llow in g  th e  avoidance and m in im iza
tion  resp onsib ilities se t  o u t in  S ection  
2, as w ell as th e  em phasis on  th e  N F IP  
as th e  m inim um , is m ost s ign ifican t in  
th a t  it  recognizes th e  precedence o f  
th e  requirem ents o f  S ectio n  2 and  
lim ited  scope o f th e  N F IP  require
m ents. O f th e  th ree  areas o f concern  
w h ich  th e  Order addresses (m in im iza
tion  o f  harm  to  lives, property  and  
flood p la in  values), th e  N F IP  require
m en ts are prim arily  d irected  tow ards 
th e  p rotection  o f  property . T h u s, an  
agen cy ’s application  o f  th e  N F IP  re
qu irem ents to  proposed  action s does  
n o t com prise fu ll com pliance w ith  th e  
m inim ization  resp onsib ilities o f  th e  
Order.

T h e  standards and criteria  o f  th e  
N F IP  are d irected  tow ards th e  p rotec
tio n  o f stru ctu res and fa c ilitie s  from  
th e  flood  hazard and th e  p ro tection  o f  
ex is tin g  d evelop m en t from  th e  e ffec ts  
o f new  developm ent. U nder th e  N F IP , 
resid en tia l stru ctu res (includ ing  base
m en ts) are required to  be elevated  to  
or above th e  base flood  lev e l. N onresi- 
d en tia l stru ctu res m ay be e levated  as 
described above, or floodproofed  w a
ter t ig h t to  or above th e  base flood  
level. F or th e  protection  o f ex istin g  
developm ent, th e  N F IP  standards and  
criteria  re ly  on  a  regu latory  floodw ay  
(see  G lossary).

U nder th e  N F IP , action s involving  
th e  p lacem en t o f  fa c ilitie s  are su b ject 
to  th e  requirem ents th a t  th e  cum ula
tive  e ffe c t  o f  th e  proposed  action , 
w h en  com bined w ith  a ll ex is tin g  and  
an ticip ated  developm ent, w ill n o t in 
crease th e  w ater surface e leva tion  o f

FED ERA L REG ISTER, V O L  43, N O . 29— FR ID A Y, FEB R U A R Y 10, 1978



6036 NOTICES

th e  base flood  m ore th a n  one fo o t at 
any p o in t w ith in  th e  com m unity  w her
e in  th e  action  is proposed. I t  sh ou ld  be  
n oted  th a t th e  N F IP ’s  one fo o t stage  
rise standard is a m inim um  standard, 
and m ore restrictive stage  rise s ta n 
dards th a t are in  e ffe c t in  S ta te s  and  
loca l com m unities ta k e  precedence  
over th e  N F IP  standard as se t  o u t in  
S ection  1910.1(d) o f th e  N F IP  regu la
tions.

T h is  su b section  allow s deviation  
from  th e  N F IP  requirem ents on ly  to  

. th e  e x te n t th a t  its  standards and crite
ria are “dem onstrab ly  inappropriate” 
for  a  g iven  typ e  o f structure or fa c ili
ty . W here th is  can  be dem onstrated , 
th e  proposed  structure or fa c ility  m u st  
sa tisfy  th e  requirem ents o f  S ectio n  2, 
and m u st n o t endanger ex is tin g  devel
opm ent, encourage developm ent 
w h ich  w ould resu lt in  harm  to  or 
w ith in  th e  floodplain , or itse lf  be vu l
nerab le to  flood  dam age.

SECTION 3(b)
If, after compliance with the requirements 
of this Order, new construction of struc
tures or facilities are to be located in a 
floodplain, accepted floodproofing and 
other flood protection measures shall be ap
plied to new construction or rehabilitation. 
To achieve flood protection, agencies shall, 
wherever practicable, elevate structures 
above the base flood level rather than fill
ing in land.

T h e  k ey  concepts in  th is  su b section  
are: (1) requirem ents for  n ew  con stru c
tion  and ex istin g  structures; (2) ac
cep ted  floodproofing  m easures and  
o th er  flood  p rotection  m easures; and
(3) th e  requirem ent to  ach ieve flood  
protection  for  structures, w herever  
practicable, w ith o u t th e  use  o f fill.

F or th e  purposes o f th e  Order, th e  
term  “new  con stru ction ” includes con
stru ction  associated  w ith: (1 ) new  
structures and facilities; (2) th e  recon
stru ction  o f  ex is tin g  structures and fa 
c ilities fo llow in g  dam age caused  by  
fire, flood  or o th er  hazard; and (3) th e  
im provem ent o f ex istin g  structures  
and fac ilities  by reh ab ilita tion , repair, 
a ltera tion  or addition . T h e  app lication  
o f th e  O rder’s requirem ents to  ex is t
in g  structures is em phasized  in  th is  
section .

F loodp la in  m an agem en t approaches  
have in  th e  p ast se t  varying th resh o ld s  
for w h at co n stitu tes  a  m ajor im prove
m ent. In  m ost cases a m arket value  
th resh o ld  h as b een  relied  on  w h ich  
varies from  50 p ercent to  80 p ercent o f  
th e  pre-im provem ent va lue o f th e  
structure or fa c ility  (see, for  in stance, 
th e  N F IP  d efin ition  o f su b stan tia l im 
provem ent (24 C FR  1909.1). In  th e  
case o f m ajor im provem ents, agencies  
are offered  an  op p ortu n ity  to  com pen
sa te  for  previous s itin g  and design  de
cisions w h ich  did n o t re flec t th e  in ten t  
o f th e  Order. In  m eetin g  th e  responsi
b ility  to  apply  th e  O rder’s require
m en t to  ex is tin g  structures, th e  agen 

cies sh a ll consider w h eth er  th e  pro
posed  action  would: (1) resu lt in  an  in 
crease in  th e  u sefu l life  o f  th e  struc
ture or fa c ility  in  question; (2) m ain 
ta in  th e  in vestm en t a t risk and th e  e x 
posure o f  lives to  th e  Hood hazard; or
(3) e lim in ate  an  op portun ity  to  restore  
th e  n atu ra l and ben efic ia l flood p la in  
values.

A ccepted  flood p roofin g  m easures for  
stru ctu res are d efined  under th e  N F IP  
regu la tion s and are se t  ou t in  th e  d is
cu ssion  under S u b section  3(a), above. 
T h e  O rder fu r th er  lim its w h at con sti
tu te s  accep ted  flood p roofin g  for  stru c
tu res th ro u g h  additional language in  
th is  su b section  w h ich  requires th a t, 
w herever practicable, all structures  
sh a ll be e levated  using  op en  works, 
e.g., colum ns, w alls, p iles, piers, etc., 
rath er  th a n  f i ll (see  A ppendix  B ). A c
cep ted  flood p roofin g  m easures for  fa 
c ilit ies  vary considerably, sin ce  th e  
scope o f th e  term  fac ility , as defined  
in  th e  G lossary, is ex trem ely  broad. 
F loodproofing  m easures for  certa in  
ty p es o f fac ilities , e.g., sew er in tercep 
tor  lin es and o th er  typ es o f  piping, 
and bridges and roads h ave b een  devel
oped, and are fam iliar to  agencies  
h av in g  resp on sib ilities in  th o se  areas. 
O th er flood  p rotection  m easures in 
c lud ing  w arning and evacuation  plans, 
etc. are d iscussed  in  th e  Unified N a
tion a l Program  fo r  Flood P la in  M an
agem en t

SECTION 3(c)
If property used by the general public has 
suffered flood damage or is located in an 
identified flood hazard area, the responsible 
agency shall provide on structures, and 
other places where appropriate, conspicuous 
delineation of past and probable flood 
height in order to enhance public awareness 
of and knowledge about flood hazards.

T h e  consp icious d elin eation  o f  p ast 
and probable flood  h e ig h ts  is required  
on  property  w h ich  h as b een  or cou ld  
be su b jected  to  flood in g  and is u sed  by  
th e  general public. T h is  d e lin ea tion  re
sp on sib ility  applies to  a ll ty p es o f  
property  (land , stru ctu res and fa c ili
ties). A gencies m u st id en tify  in  th e ir  
regu la tion s and procedures th e  areas 
w h ere th is  requirem ent w ill be m ost 
e ffec tiv e  in  m in im izing th e  adverse im 
pacts o f  floods, esp ecia lly  on  hum an  
sa fe ty . T h e  100-year flood  leve l and  
th e  flood  o f  record sh ou ld  be sh ow n  
w here available. T h e  500-year flood  
sh ou ld  a lso  be show n  w here appropri
ate .

SECTION 3(d)
When property in floodplains is proposed 
for lease, easement, right-of-way, or disposal 
to non-Federal public or private parties, the 
Federal agency shall (1) reference in the 
conveyance those uses that are restricted 
under identified Federal, State, or local 
floodplain regulations; and (2) attach other 
appropriate restrictions to the uses of prop
erties by the grantee or purchaser and any 
successors, except where prohibited by law;

or (3) withhold such properties from con
veyance.

T h ree  requirem ents are se t out for 
agencies w h ich  d ispose o f  Federal 
properties (land, stru ctu res or facili
ties) in  th e  base floodp la in . O f these 
th ree , th e  agen cies m u st m eet both re
qu irem ents 3(d)(1) and 3(d)(2), or they 
m u st m eet S ectio n  3(d)(3). T h at is, if 
b o th  3(d) (1) and (2) can n ot be satis
fied , or if  th e  agency  does n o t choose 
to  im p lem en t b oth , th e n  th e  property 
m u st be w ith h e ld  from  conveyance.

U nder S ection  3(d)(1), th e  agencies’ 
regu la tion s or procedures m ust pro
vide for  th e  id en tifica tion  o f those 
u ses th a t  are restricted , and how  they 
are restricted  under sta te  and local 
flood p la in  regu lations. S u ch  restric
tio n s are gen era lly  se t  o u t in  state 
sh orelin e  or coasta l m anagem ent plans 
or regu lations, loca l p lans and building 
codes, zon ing  and subdivision ordin
ances. I f  no su ch  restrictions exist, the 
agency  m u st n o te  th is  w hen  it imple
m en ts th e  fin d in g  and public notice 
procedures (see  P art II—S tep  7). Then 
it  s t ill m u st sa tisfy  either  3(d)(2) or 
3(d)(3).

U nder S ection  3(d)(2), th e  agencies 
are required to  provide appropriate re
str iction s to  th e  u ses o f properties by 
th e  gran tee or purchaser and any suc
cessors, w h ich  w ould  augm ent those 
restrictions referred  to  in  (d)(1), 
above, or if  n on e, adequately  stand on 
th e ir  ow n. F or th e  purpose of this 
O rder, th e  term  “appropriate” as it 
refers to  restrictions, m eans restric
tio n s equal in  scope and strictness to 
th o se  o f th is  Order. S in ce  th e  proper
ty  in  qu estion  is located  in  th e  flood- 
p la in , th e n  th e  agency  m ust assure 
th ro u g h  th ese  restrictions th a t harm 
to  lives and property  and to  floodplain 
values is id en tified , and such  harm is 
m inim ized  and floodp la in  values are 
restored  and preserved. Section  3(d)(2) 
recognizes th a t  th e se  additional re
str iction s n eed  n o t be applied to the 
conveyance w here prohibited  by law.

S ec tio n  3(d)(3) requires th a t where 
an  agen cy  can n ot or does n ot choose 
to  m eet th e  requirem ents of either 
3(d) (1) or (2), or b oth , it  is prohibited 
from  m aking th e  conveyance. Even 
w here th e  op tion  is open  to  m eet 3(d) 
(1) or (2), w ith h o ld in g  th e  conveyance 
m ay be th e  m ost appropriate approach 
to  m eetin g  th e  O rder’s in tent. Where, 
for  in stance, th e  ex istin g  use is not 
com patib le  w ith  th e  in ten t of the 
Order, or th e  area in  question is not 
su b ject to  m ean in gfu l floodplain  man
agem en t requirem ents, withholding 
th e  land  or fa c ility  from  conveyance 
m ay be required.

T h is  section  m akes it  clear that each 
agen cy  now  h as a  m andate to  condi
tion  or w ith h o ld  th e  conveyance oi 
F ederal property , u n less a specific law 
exp ressly  p roh ib its su ch  activity.

SECTION 4
In addition to any responsibilities ahdff 
this Order and Sections 202 and 205 oi w
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Flood Disaster Protection Act of 1973, as 
amended (42 U.S.C. 4106 and 4128), agencies 
which guarantee, approve, regulate, or 
insure any financial transaction which is re
lated to an area located in a floodplain 
shall, prior to completing action on such 
transaction, inform any private parties par
ticipating in the transaction of the hazards 
of locating structures in the floodplain.

This section  ap p lies to  th e  F ederal 
Housing A dm inistration , th e  V eterans  
Administration, and th e  s ix  agencies  
enumerated in  th e  F lood  D isaster  P ro
tection A ct o f 1973: th e  B oard o f G ov
ernors o f th e  F ederal R eserve System , 
the Federal D ep osit Insurance C orpo
ration, th e  C om ptroller o f  th e  C urren
cy, the F ederal H om e L oan B ank  
Board, th e  F ederal Savings and Loan  
Insurance. C orporation, and th e  N a
tional Credit U n ion  A dm in istration  (to  
the ex ten t th a t  an  E xecu tive  O rder 
may be binding on  th em ). O th er agen 
cies th at have resp on sib ilities sim ilar  
to those described in  th is  section  are  
also subject to  its  requirem ents. T h e  
notice requirem ents o f  th is  sec tio n  are  
in addition to  th e  o th er  responsib il
ities of th ese  agencies under th e  Order 
and under S ection s 202 and 205 o f th e  
Flood D isaster P ro tection  A ct o f 1973, 
as amended (42 U .S.C . 4106 and 4128).

This section  covers any fin an cia l 
transaction guaranteed , approved, reg
ulated or insured by a  F ederal agency  
which is and w h ich  p erta ins to  an  area  
located in  a floodp la in . I f  an  agency  
does not operate on  an  individual 
transaction basis w ith  private parties, 
but rather guarantees, approves, regu
lates or insures th e  in stitu tio n s con 
ducting such  transactions, th e n  it  is  
the agency’s resp onsib ility  to  require  
that th e  in stitu tion  provide th e  requi
site notice.

The private parties m u st be in 
formed o f th e  hazards o f  loca tin g  in  
the base floodp la in . S u ch  n otice  
should be given in  a w ay w hich: (1 ) e x 
plains the chances o f  b eing  flooded  in  
language readily understandable to  
the private party; (2) in d ica tes if  th e  
property is in  a floodw ay or coasta l 
high hazard area; (3) in d ica tes if  th ere  
is a flood insurance purchase require
ment; and (4) ind icates if  th e  transac
tion involves th e  sa le  o f unim proved  
rea* estate, th a t th e  property  m ay b e  
subject to floodpla in  m an agem en t reg
ulations w hich  d icta te  th e  m anner, 
and in som e cases th e  loca tion  o f new
construction.

SECTION 5

The head of each agency shall submit a 
c w *  to the Council on Environmental 
nr, t anc* to the Water Resources Council 
tho« 11116 3®’ 1978, regarding the status of 
q ,r Procedures and the impact of this 
aft er °n the agency’s operations. There- 
ri the Water Resources Council shall pe-
their effectiVa*Uâ e agency Procedures and

dopnenci*s r? ay ke caHed on to furnish  
hibernation covering revisions or

specia l app lications o f  procedures in  
years sub seq uent to  1978. W R C  w ill in 
volve in terested  and a ffec ted  agencies  
in  th e  review.

SECTION 6

As used in this Order:
(a) The term “agency” shall have the 

same meaning as the term “Executive 
agency” in Section 105 o f Title 5 of the 
United States Code and shall include the 
military departments; the directives con
tained in this Order, however, are meant to 
apply only to those agencies which perform 
the activities described in Section 1 which 
are located in or affecting floodplains.

(b) The term “base flood” shall mean th a t. 
flood which has a one percent or greater 
chance of occurrence in any given year.

(c) The term “floodplain” shall mean the 
lowland and relatively flat areas adjoining 
inland and coastal waters including flood- 
prone areas of offshore islands, including at 
a minimum, that area subject to a one per
cent or greater chance of flooding in any 
given year.

T h e  term s “agen cy ,” “base flood ,” 
and “flood p la in ” are defin ed  in  th e  
G lossary. T h e  100-year flood p la in  is 
used  as th e  base or m in im um  flood- 
pla in  for  th e se  gu idelines.

SECTION 7 »
Executive Order No. 11296 of August 10, 
1966, is hereby revoked. All actions, proce
dures, and issuances taken under that Order 
and still in effect shall remain in effect 
until modified by appropriate authority 
under the terms of this Order.

T h e  previous E xecu tive  Order 11296 
is revoked, b u t agencies are a llow ed  to  
op erate under ex is tin g  procedures 
u n til th e y  can  be revised  to  reflect th is  
Order. A t th e  la te st, th is  rev ision  m u st 
be accom plished  by M ay 24, 1978.

SECTION 8
Nothing in this Order shall apply to assis
tance provided for emergency work essential 
to save lives and protect property and public 
health and safety, performed pursuant to 
Sections 305 and 306 of the Disaster Relief 
Act of 1974 (88 Stat. 148, 42 U.S.C. 5145 and 
5146).

A lth o u g h  S ectio n  8 exem p ts flood- 
related  and o th er  em ergency  activ ities  
“essen tia l to  save lives and p rotect 
property  and public h e a lth  and  
sa fe ty ” from  th e  provisions o f  th e  
Order, (e.g ., th e  requ irem ent to  pre
pare and circu la te  n o tice  o f proposed  
activ ity), it  d oesn ’t  exem p t th em  from  
th e  sp irit o f th e  O rder expressed  in  
S ectio n  1. A ctiv ities under portions o f  
leg is la tiv e ly  d irected  em ergency  pro
gram s, (e.g ., under P.L. 84-99), cover
in g  th e  sam e k inds o f s itu a tion s as 
th o se  section s sp ecifica lly  c ited  in  th e  
Order, are clear ly  w ith in  th e  m ean ing  
and in ten t o f S ectio n  8, and th erefore  
are su b ject to  th e  sam e in terpretation .

SECTION 9
To the extent the provisions of Section 2(a) 
of this Order are applicable to projects cov
ered by Section 104(h) of the Housing and 
Community Development Act of 1974, as 
amended (88 Stat. 640, 42 U.S.C. 5304(h)), 
the responsibilities under those provisions 
may be assumed by the appropriate appli
cant, if the applicant has also assumed, with 
respect to such projects, all of the responsi
bilities for environmental review, decision
making, and action pursuant to the Nation
al Environmental Policy Act of 1969, as 
amended.

T h is  section  allow s u n its o f general 
purpose, loca l governm ent w h ich  m ay  
assum e th e  sta tu s of  F ederal agencies  
for  purposes o f  N E P A  com pliance  
under th e  H U D  C om m unity  D evelop 
m en t B lock  G ran t (C D B G ) Program  
to  assum e th e  responsib ility  for  carry
in g  ou t th e  provisions o f  S ectio n  2(a) 
o f th is  Order for sp ecific  projects  
under C D B G  as part o f th e ir  overall 
N E PA  responsib ilities. T hus, th e  pro
visions o f S ectio n  2(a) o f th is  Order 
w ill be carried ou t in  con ju n ction  w ith  
N E PA  com pliance, and one responsi
b ility  m ay n o t be assum ed w ith o u t th e  
o th er  a lso  bein g  assum ed by a  grantee. 
C om pliance w ith  S ection  2(a) o f th e  
Order w ill be com pleted  prior to  th e  
gran tee’s certifica tion  o f  com pliance  
w ith  NEPA.

PART II—DECISION-MAKING PROCESS
T h is part o f th e  gu idelines is  stru c

tured  in  e ig h t step s to  reflect th e  deci
sion-m aking process (F igure 1) re
quired in  S ectio n  2(a) o f th e  Order. 
T h e  e ig h t step s are sum m arized  below .
1. T h e  first step  o f  th e  decision  pro
cess is to  determ ine if  a  proposed  
agency action  is loca ted  in  th e  base* 
floodp la in . (A s reflected  in  F igure 2, 
th e  base* flood p la in  is th e  100-year 
floodp la in . A lso, th e  term  500-year  
flood p la in  sh ou ld  be su b stitu ted  for  
base* flood p la in  for  critical action s-see  
S tep  l.C .) T h is  d iscussion  id en tifies  
various typ es o f flood p la in s and th eir  
boundaries. I f  th e  proposed  action  is 
n o t in  th e  base* floodp la in , proceed  to  
S tep  4.
2. T h e  agency  m u st m ake public its  
in ten t to  loca te  a  proposed  action  in  
th e  base* floodplain . T h is  n o tice  m ust 
provide a descrip tion  o f th e  proposed  
action  w ith  am ple lead  tim e for  m ean 
in gfu l in p u t from  th e  public.
3. I f  th e  action  is in  th e  base* flood- 
plain , th e  th ird  step  is to  id en tify  and  
va lu ate  th e  practicab le a ltern atives to  
loca tin g  in  th e  base* floodplain . T h is  
d eterm ination  requires th e  agency  to  
consider w h eth er  th e  base* floodp la in  
can  be avoided e ith er  th rou gh  a ltern a
tive  siting; th ro u g h  a ltern a te  actions  
w h ich  w ould  perform  th e  in tended  
fu n ction  b ut w ould  m in im ize harm  to  
or w ith in  th e  floodplain; or by tak ing  
no action , s
4. F or th e  proposed  a ltern ative , th e  
agency  m ust id en tify  if  th e  action  h as
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im pacts in  th e  base* floodp la in  or di
rectly  or ind irectly  supports flood p la in  
developm ent th a t  h as additional im 
pacts. I f  th e  proposed  action  is outside  
th e  base* flood p la in  and h as n o  id en ti
fiab le  im pacts or support, th e  action  
can  be im plem ented , S tep  8.
5. I f  th e  proposed  action  h as id en tifi
able im pacts or support, th e se  e ffec ts  
m u st be m inim ized. F urther, n atu ral 
and b en efic ia l flood p la in  va lues m u st 
be. restored  and preserved.
6. T h e  proposed  a ltern ative  can  now  
be reevaluated  tak in g  in to  account th e

id en tified  im pacts, th e  step s necessary  
to  m in im ize th ese  im pacts and oppor
tu n itie s  to  restore and preserve flood- 
pla in  values.
In the base* floodplain: I f  th is  rééva
lu a tion  show s th a t  th e  propoed action  
is n o  lon ger  feasib le , consider lim itin g  
th e  action  to  m ake a  non-floodp la in  
s ite  practicab le or tak ing  no  action .
O utside the base* floodplain: I f  th e  
action  h as im pacts or support, consid 
er m od ify in g  or re locatin g  th e  action  
to  e lim in a te  or reduce th ese  e ffec ts  or 
tak in g  n o  action .

7. I f  th e  agency head  finds th a t the 
on ly  practicable a ltern ative is locating 
in  th e  base* floodplain , public notice 
o f th e  reasons m u st be g iven  for this 
find ing  (includ ing th e  alternatives 
considered).
8. A fter  a  reasonable period  to  allow 
for  public response, th e  proposed 
action  can  be im plem ented .

N ote  th a t  depending on  th e  situa
tion , th is  process m ay be carried out 
w ith  few er step s if  a ll o f th e  objective^ 
o f th e  decision-m aking process can be 
achieved.

DECISION-MAKING PROCESS FOR E.O. 11988 
FIGURE I

STEPS
“ IT M 3 4

DETERMINE- IF PROPOSED ACTION 
IS IN THE BASE* FLOODPLAIN >  NO

2. I EÀrtLY PUBLIC REVIEW

3.
IDENTIFY & EVALUATE ALTERNATIVES 
TO LOCATING IN THE BASE* FLOODPLAIN NO ACTION

IN THI 
FL000I

E BASÉ* 
PLAIN

NOT IN BASE* 1
FLOODPLAIN

4. I IBBffffYTHPACTS OF PROPOSED ACTION
---1YES

IMPACTS IN THE BASE* 
FLOODPLAIN

I
"TEsT— ! DOES THE ACTION

INDIRECTLY SUPPORT
FLOODPLAIN DEYELOPMENT

5. I MlNtMI¿¿,"'RESTORE AND PRESERVÉ

3
m

6. I RÉËVALUÂTÉ ALTERNATIVES■ H H & f l
NO ACTION

IN THE BASE* 
FLOODPLAIN

L I M I T  A C T I O N  - RETURN TO STEP 3

A
7. I FINDINGS AND PUBLIC EXPLANATION}

8 . »  IMPLEMENT ACTION K

* FOR CRITICAL ACTIONS SUBSTITUTE "500 YEAR” FOR "BASE”
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STEP 1—DETERMINE IF A PROPOSED 
ACTION IS IN THE BASE FLOOD- 
PLAIN

The first step in complying with the 
Order is to determine whether or not a 
proposed action is located in the base 
floodplain. This procedure was pub
lished in the Federal R egister (Vol. 
42, No. 190, Friday, September 30, 
1977). The following discussion in
cludes types of floodplains (I.A.), 
limits of flooding (l.B.) and critical 
action (I.C.).

l.A. Types of Floodplain 
The general types of land area 

where flood hazards are encountered

are riverine floodplains and coastal 
floodplains. The term floodplain is not 
limited only to areas surrounding 
large bodies of water such as coastal 
areas and the shores of large rivers. In 
this document, the term floodplain 
refers to any land area susceptible to 
being inundated from any source of 
flooding including those which can be 
flooded from small and often dry wa
tercourses. Small watercourses can 
become sources of major flood damage 
when their watersheds experience 
rapid runoff from intense rain or melt
ing snow. At some locations the flood 
hazard results from several sources.

Aggravating factors contribute to 
the flood hazard in many riverine, 
coastal, and sheet flow areas. This is 
particularly true in riverine situations 
where high velocity flow causes flood- 
related erosion. In other areas where 
sheet flow has high velocity, sheet 
flow erosion may occur. Unusually 
high waves and tides are the most fre
quent agents of coastal erosion. Ice 
also contributes to structural damages. 
Land subsidence may occur with ex
tensive withdrawals of ground water 
or other substances producing a rela
tive increase in flood levels.
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I.A .I. RIVERINE FLOODPLAINS

Riverine floodplains are valley areas 
adjacent to any size stream or river 
which can be covered by floodwaters 
(Figure 2). Flooding in these areas re
sults from excessive rainfall, snow
melt, or a combination thereof. If 
runoff is increased to the point that 
the carrying capacity of the channel is 
exceeded, flooding occurs. Flooding 
also occurs when the capacity of the 
stream channel is reduced by natural 
obstructions (ice or debris dams, sedi
ment, and vegetation) and man-placed 
obstruction (structures and facilities). 
Some areas flood either from tribu
tary stream overflow, backwater from 
a major stream, or from both simulta
neously.

l.A .2 . COASTAL FLOODPLAINS

Coastal floodplains border lakes, es
tuaries, oceapg, or similar bodies of 
standing water (Figure 2). Flooding in 
these areas is due to landward flows 
caused by unusually high tides, waves 
from high winds, storm surges, tsuna
mis (large waves in the sea associated 
with very strong earthquakes or other 
impulsive disturbances), or by a combi
nation of these causes.

l.A .3 . SPECIAL FLOODPLAIN AREAS

Special floodplain areas encompass 
sheet flow or shallow flooding areas, 
wetlands, and sinkholes. Sheet flow 
occurs where a clearly defined channel 
is absent and where the path of flood
ing is unpredictable and indetermi
nate. In some cases, high velocity flow 
may occur with.sheet flow, as it does 
commonly on debris cone floodplains 
(alluvial fans). These cones build up 
from eroded geological debris that is 
carried by mountain streams and de
posited when the stream encounters 
an abrupt decrease in slope. Other 
flood problems are caused when devel
opment occurs in areas drained by 
sinkholes which often become 
plugged.

I.B. Limits of Flooding
For purposes of the Order, all 

agency heads will be concerned at a 
minimum with the floodplain area 
which would be inundated by a flood 
having a one percent chance of occur
ring in any year—the so-called “100- 
year or base flood”—because they 
must support any decision to conduct, 
support, or allow an action (i.e., “struc

ture”, “facility” or “activity”) to be lo
cated within this area. The pictorial 
glossary (Figure 2) depicts and defines 
the 100-year or base floodplain and 
other portions of floodplains. The base 
floodplain is delineated by Zone A on 
the examples of flood insurance maps 
shown in Figures 3 and 4.

Within the base floodplain, extreme 
hazard is associated with those por
tions of riverine and coastal flood- 
plains nearest to flood sources, where 
depths and velocities of flood waters 
are greatest: These areas are usually 
referred to as a “floodway” and "coast
al high hazard area”, and with few ex
ceptions, are locations to be avoided. 
These are the floodplain areas where 
flooding is not only most frequent and 
damaging, but where natural and 
beneficial values of the land and water 
interface are at their maximum.

In addition, agency heads should 
consider the implications of the occur
rence of a flood larger than the base 
flood on the economics and safety of a 
proposed floodplain action. If a pro
posed action would be especially dan
gerous when exposed to larger floods, 
consideration must be given to the 
larger floodplain area. (See Step l.C. 
“Critical Actions”.) Herein, such 
larger floodplains are identified as 
those of a flood with a 0.2 percent 
chance of occurring in any year—the 
so-called “500-year flood”—shown as 
Zone B on the Flood Insurance Rate 
Maps issued by the Federal Insurance 
Administration. Larger floods are also 
used to delineate floodplains in flood 
hazard studies by other agencies. (Ex
amples are the Standard Project Flood 
(SPF) used in the U.S. Army Corps of 
Engineers’ studies, and the Maximum 
Probable Flood (MPF) used in Tennes
see Valley Authority (TVA) studies 
which are computed from basin runoff 
potentials rather than through statis
tical analyses of flow frequencies.) In 
summary, the key question is: How 
does the agency decision-maker ascer
tain if his decision involves a flood- 
plain location, particularly a site 
within the floodplain of the one per
cent chance flood?

l .B . l .  PROCEDURES FOR DETERMINING A 
FLOODPLAIN LOCATION

The Order states that “this determi
nation shall be made according to a 
Department of Housing and Urban 
Development (HUD) floodplain map 
or a more detailed map of an area, if

available.” Two cautions are suggested 
in using flood insurance maps: (1) they 
generally do not delineate portions of 
the floodplain less than 200 feet wide 
where headwater flooding may be a 
concern, and (2) possible adverse con
sequences from future urbanization 
are difficult to infer from the maps. 
Thus, technical assistance may be de
sirable for interpreting flood insur
ance maps. In addition, decision
makers seeking flood insurance maps 
may find them unavailable for areas 
of extensive public land holdings.

The following is a guide for obtain
ing the floodplain information needed 
to make a determination.

Areas of Predominantly Private 
Land Ownership: If a decision involves 
a publicly or privately owned site 
within an area of predominantly pri
vate ownership, a map showing the 
flood hazard areas will usually be 
available from the National Flood In
surance Program administered by the 
Federal Insurance Administration 
(FLA), HUD. Detailed maps showing 
the elevations and boundaries of the 
“100-year” (Zones A and V) and “500- 
year” (Zone B) floodplains are known 
as ‘‘Flood Insurance Rate Maps” 
(FIRM). A sample is shown as Figure
3. Such maps have been published by 
the FIA for over 1,300 com m unities 
and maps for more communities con
tinue to be published for FIA’s pro
gram to provide maps of all flood 
prone areas by 1983. Many of the com
munities which have a FIRM also 
have a Flood Insurance Study Report 
(FIS) containing detailed flood infor
mation. Some 13,000 less detailed maps 
showing the approximate areas of the 
base (Zone A) floodplain are available 
for most of the remaining communi
ties. These are called “Flood Hazard 
Boundary Maps” (FHBM). A sample is 
shown as Figure 4. Similar informa
tion, some very detailed, is also avail
able from the agencies described in 
Appendix A. The search for flood 
hazard information should follow the 
sequence below.

•  The detailed map (FIRM) or the 
Flood insurance Study (FIS), report 
should be consulted first. Informa
tion on how to request single maps, 
FIS reports* and how to be placed on 
the FIA mailing list to receive new 
or revised FIRM’S, FHBM’s, and FIS 
reports is detailed in Appendix A.
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•  If a detailed map fFIRM) is not 
available—obtain an approximate 
boundary map (FHBM) from the 
same source as in the preceding step. 
If the proposed site is at or near the 
“100-year” boundary, if data on 
flood elevations are needed, or if the 
map does not delineate the flood 
hazard boundaries in the vicinity of 
the proposed site—seek detailed in
formation and assistance from the 
agencies listed in Table 1. (There are

, additional agencies with professional 
competence not listed in Table 1 
which can perform their own flood- 
plain studies when needed.)

•  If an approximate boundary map 
(FHBM) is not available or if the 
map does not delineate the flood 
hazard boundaries in the vicinity of 
the proposed site—seek detailed in
formation and assistance from the 
agencies listed in Table 1.

•  If the agencies listed do not have or 
know of detailed information and 
are unable to assist in determining 
whether or not the proposed site is 
in the base floodplain—seek the ser
vices of a licensed consulting engi
neer experienced in this type of 
work. The quality of information ob
tained from the consulting engineer

must be comparable to that required 
of Hood insurance study contractors 
for the FIA. A list of experienced 
consulting engineers from which a 
selection can be made may be pro
vided by the agencies in Table 1.

Areas of Predominantly Federal and 
State Land Holdings: If a decision in
volves an area or location within ex
tensive Federal or State holdings, it is 
unlikely that FIS reports and FIRM 
or FHBM maps would be available. In 
this event, information should be 
sought from the land administering 
agency before information and/or as
sistance is sought from the agencies 
listed in Table 1. if none of these agen
cies has information or can provide as
sistance, the services of an experi
enced consulting engineer should be 
sought as described above.

Actions located out of the base 
floodplain as shown on either the 
FIRM or FHBM would meet the mini
mum requirements and no further 
action is required for compliance with 
the Order, unless the action impacts 
the base floodplain (Step 4), indirectly 
supports floodplain development (Step
4.A.), or is a critical action (Step 3.C.).

Table 1.—Sources of floodplain information and technical assistance services for 
determining whether a location is in a floodplain

Floodplain maps 
and profiles

Agency* _________________________________  Technical
Riverine Coastal assistance services

Department of Agriculture: Soil Conservation Ser
vice....™..... ..... ..... ..... ...................................................

Department of the Army: Corps of Engineers...»__
Department of Commerce: National Oceanic and

Atmospheric Administration....................__ ...........
Department of Housing and Urban Development:

Federal Housing Administration......____ ____ _
Federal Insurance Administration.....  ___ ......

Department of the Interior:
Geological Survey....................................................
Bureau of Land Management......... .....................
Bureau of Reclamation ......... .'.____

Tennessee Valley Authority_________________ ....
Delaware Riyer Basin'Commission....._...............___
Susquehanna River Basin Commission......................
States._________ ____

•  •
•  •

Varies from State to State.

*See app. A for detailed description.

1-B.3. PROCEDURES I F  S IT E  I S  IN  T H E  B A SE 
FLO O D PLA IN

If the location is within Zones A or 
" ^  shown on a FIRM, or in Zone A 
on a FHBM, as verified by other de
tailed information, alternative sites 
outside of these zones and alternative 
actions are to be identified and evalu- 
&ted (Step 3.) in an initial attempt to 
avoid the floodplain.

1-C. Critical Actions 
■As indicated previously, the mini

mum floodplain of concern for certain 
critical actions is the area subject to 
inundation from a flood having a 0.2 
percent chance of occurring in any 
given year (500-year floodplain). This 
floodplain includes both Zones A and 
B as shown on FIRM’S. Critical actions 
are those for which even a slight 
change of flooding would be too great. 
Some key questions in this regard are:

•  If flooded, would the proposed 
action create an added dimension to 
the disaster as could be the case for

liquefied natural gas terminals and 
facilities producing and storing 
highly volatile, toxic, or water-reac
tive materials?

•  Given the flood warning lead-time 
available, would the occupants of 
buildings such as hospitals, schools, 
and nursing homes be insufficiently 
mobile to avoid loss of life and 
injury?

•  Would essential and irreplaceable 
records, utilities, and/or emergency 
services be lost or become inoper
ative if flooded?
If the answer to questions such as 

these is “yes”, an alternative location 
must be sought completely outside the 
larger floodplain. Agencies listed in 
Table 1 may be in a position to provide 
information ahd assistance in evalua
tion of proposed locations for critical 
actions. If neither the base floodplain 
nor larger floodplain for certain criti
cal actions can be avoided, the next re
sponsibility (Step 2) is to provide an 
opportunity for public review and 
comment on the proposed floodplain 
location.

STEP 2—EARLY PUBLIC REVIEW

Early public review is one of several 
requirements of the Order directed at 
the objective of public involvement. It 
should be considered in the context of 
the whole public involvement process.

The objective of public involvement 
is to provide sufficient information 
early enough in the process of making 
decisions affecting floodplains so that 
the public can have impact on the de
cision outcome. The order includes re
quirements that the public be pro
vided adequate information, opportu
nity for review and comment, and an 
accounting for the rationale for pro
posed actions affecting floodplains. 
These requirement are stated in Sec
tion 2 of the order, which:
•  requires agencies to provide oppor

tunity for early public review of any 
plans or proposals for actions in 
floodplains;

•  requires agencies subject to the 
OMB A-95 Budget Circular to pro
vide notice explaining a proposed 
action;

•  requires preparation and circulation 
of a notice of findings and explana
tion prior to taking an action.
An overview of these sections sug

gests that agency procedures should 
provide an integrated procedure for in
volvement of the public in the flood- 
plain management decision-making 
process. Thus, to insure that adequate 
information and opportunities are pro
vided for the public to effectively par
ticipate in floodplain decisions, and to
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meet the requirements of the Order, 
the following elements should be in
corporated in agency public envolve- 
ment procedures:
•  A description of the overall audi

ence, including specific segments to 
whom public notice information will 
be targeted (e.g., floodplain resi
dents, elected officials, basin resi
dents, interest groups, other agen
cies, etc.). The responsibility is to 
reach as broad an audience as possi
ble.

•  A description of the vehicles or 
public information mechanism 
which will be utilized to reach the 
target audience (e.g., public hear
ings, newsletters, workshops, adviso
ry groups, etc.). The responsibility is 
to provide continuous interaction 
and involvement opportunities for 
the public during the floodplain de
cision-making process.

•  A description of the purpose for 
which various public notice actions 
will be undertaken and assurance 
that public input will be integrated 
into the decision-making process 
(e.g., specific efforts to provide one
way information dissemination, two- 
way public communication or inter
action, etc.). The responsibility is to 
provide information which promotes 
the fullest understanding of the pro
posed plan or action.

•  A statement explaining the timing 
of public notice actions to promote 
public understanding and provide 
opportunities for the public to affect 
a proposed action or plan before al
ternative actions have been pre
cluded.
It is recognized that the public in

volvement process must be tailored to 
specific program types (permits, direct 
and federally assisted projects, etc.) 
and will vary. Nevertheless, agency 
procedures must be compatible with 
Section 2(b) of Executive Order 11514 
(Appendix E), and must also apply to 
actions which do not require prepara
tion of an EIS under Section 102(2X0 
of NEPA.

If there is a reasonable likelihood 
that a plan or proposed action or its 
alternatives will impact a floodplain, 
then it should be announced as early 
as that is known, and not delayed until 
much more detailed information is de
veloped.

It is recognized that variations in 
program types will determine the ear
liest time in the floodplain decision
making process when the public can 
be notified. For example, in the case 
of a private developer applying for a 
permit to construct a housing complex 
with floodplain impact, the earliest 
public notice may not come until a 
point very late in the decision-making 
process. At that point, the only op
tions may be no project, or the project

as designed and proposed. In another 
example, a major facility such as a 
proposed regional wastewater treat
ment facility requires considerable ex
penditure for site evaluation, engineer
ing and design. Public notice must pre
cede major site identification and 
analysis so the public can have an 
input early in the decision-making pro
cess of preliminary site screening and 
selection. If not, public choice options 
may be foreclosed, or decisions will not 
be based on similarly detailed informa
tion bases.

Early public notice is the first in a 
series of public information and in
volvement activities. This would logi
cally be followed by continuing public 
communication at Step 4, in identify
ing impacts, Step 6, reevaluating alter
natives through the environmental 
review process, and at Step 7, in the is
suance of findings and explanation of 
why the proposed plan or action must 
impact the floodplain.
STEP 3—IDENTIFY AND EVALUATE 

PRACTICABLE ALTERNATIVES TO 
LOCATING IN THE BASE FLOOD- 
PLAIN

Having determined that a proposed 
action is located in the base flood- 
plain, the agency is required by the 
Order to identify and evaluate practi
cable alternatives to locating in the 
base floodplain. Alternatives to be 
evaluated include: (1) carrying out the 
proposed action at a location outside 
the base floodplain (alternative sites); 
(2) other means which accomplish the 
same purpose as the proposed action 
(alternative actions); and (3) no action.

3.A. Alternative Sites

Alternative sites must be identified 
and the practicability of such* sites 
evaluated. If a a practicable site exists 
outside the base floodplain, the pro
posed action must not be located in 
the base floodplain. Whenever a flood- 
plain site is the only practicable alter
native, the agency analysis leading to 
this conclusion should be fully docu
mented. In determining the practica
bility of a non-floodplain site, the gen
eral concepts of site feasibility apply. 
At a minimum, site practicability shall 
be addressed in the light of the follow
ing:
•  natural (topography, habitat, haz

ards, etc.);
•  social (aesthetics, historic and cul

tural values, land use patterns, etc.);
•  economic (cost of space, construc

tion, services, relocation); and
•  legal (deeds, leases, etc.).

3.B Alternative Actions

Alternative actions must be consid
ered before a decision is made to carry 
out an action in the base floodplain. 
These are actions which substitute for

the proposed action in that they com
prise new solutions or approaches 
which serve the same function or pur
pose as that proposed, but which have 
less potential for harm. For example, 
where an agency has proposed the 
construction of a document storage fa
cility within the flood-plain to handle 
expanding record keeping needs, the 
alternative of microfilming the docu
ments could allay the need for a new 
structure. Similarly, rather than pro
viding expanded waste treatment ca
pacity for an area by constructing a 
new or larger facility in the floodplain, 
the alternative of using surplus capac
ity in a neighboring locale could serve 
the need for a new or expanded facili
ty.

3.C No Action

No action is also an alternative, and 
assessment of this course is required. 
The alternative of no action probably 
can not be fully evaluated until a de
termination has been made in Step 4 
of the harm to or within the flood- 
plain resulting from the proposed 
action.
STEP 4—IDENTIFY IMPACTS OF THE 

PROPOSED ACTION

If the agency has determined that 
the only practicable alternative is lo
cating in the base floodplain, the im
pacts of the proposed action must be 
identified. Similarily, where actions 
proposed to be located out of the 
floodplain will affect the base flood- 
plain, impacts resulting from these ac
tions must be identified. Since the 
Order is based primarily on NEPA, the 
agencies can draw upon the impact 
identification and assessment experi
ence and guidance which they have 
developed in their implementation of 
NEPA. The concepts of impact assess
ment applicable to both NEPA and 
the Order are identical, with the 
Order’s focus being narrower. The fol
lowing discussion addresses general 
concepts of impact identification and 
assessment (Step 4.A.), and the two 
areas of concern which are impacted 
as a result of the occupancy and modi
fication of floodplains; lives and prop
erty (Step 4.B.), and floodplain values 
(Step 4.C.).

4.A. General Concepts
In their regulations and procedures, 

the agencies must identify the means 
by which they will address the follow
ing impact-related issues:
•  All agency actions can have impacts 

associated with the modification of 
floodplains. Although the modifica
tion of floodplains and ensuing im
pacts most clearly result from ac
tions located in the floodplain or at 
its periphery, it can also result from 
actions out of the floodplain.

•  Certain types of agency actions may 
support subsequent actions whicn
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have additional impacts of their 
own;

•  The Order focuses on the adverse 
impacts of proposed actions on lives 
and property, and on natural and 
beneficial floodplain values.

•  The three basic types of impacts 
are: (a) positive and negative; (b) 
concentrated and dispersed; and (c) 
short- and long-term.

4.A.I. DIRECT AND INDIRECT SUPPORT OF 
FLOODPLAIN DEVELOPMENT

The Order requires the agencies to' 
avoid the direct and indirect support 
of floodplain development. For the 
purposes of these guidelines, an action 
supports floodplain development if it 
encourages, allows, serves or otherwise 
facilities additional floodplain develop
ment. The agencies may also reflect in 
their regulations and procedures, the 
manner in which agency actions simi
larly accommodate the maintenance of 
existing uses in the floodplain. That is, 
a proposed action can reinforce exist
ing land use patterns which generally 
have developed without reflecting the 
concepts of hazard and risk minimiza
tion and restoration and preservation 
of natural floodplain values which 
form the basis of the Order.

Direct support results from actions 
located on the floodplain, while indi
rect support results from those outside 
the floodplain. For example, the loca
tion of a major public service structure 
or facility (a post office, library or 
office building), in the floodplain, re
quires new or additional investment in 
or construction of support facilities for 
food service, parking, etc. Further, 
simply through their location, such ac
tions would foster additional develop
ments in the floodplain. Floodplain de
velopment could be indirectly support
ed by the provision of infrastructure 
(water and waste water systems, power 
supplies, highway and secondary road 
networks, mass transit systems and 
airports) outside the floodplain.

Clearly, it is the intent of the Order 
that the impacts of Federal actions 
and the impacts of actions supported 
oy Federal actions be evaluated. How
ever, the identification and evaluation 
of these positive and negative changes 
to the systems of flood losses, threats 
to life and health, and environmental 
values are often both difficult and 
even speculative. Moreover, the pro
cess by which an agency tries to de
scribe the actions supported by their 
actions is both complex and often not 
wen addressed in accepted methodolo- 

without a clear conceptualization 
or the supported action, there is little 
nance that the imports can be identi- 
iea. On the other hand, when the 
upported actions are describable in 

>*nns of growth experience in the area 
t. irom experience with similar ac- 

elsewhere, the impacts of the

supported actions can be identified as 
they are for the proposed Federal 
action.

4 .A.2. TYPES OF IMPACTS

The three basic types of impacts 
which must be addressed are: (a) posi
tive and negative; (b) concentrated 
and dispersed; and (c) short and long 
term.

Positive and negative impacts: both 
must be identified, even though the 
focus of impact identification and as
sessment is on negative or adverse im
pacts. This is necessary in order to 
identify the full range of impacts 
against which to weigh the practicabil
ity of a proposed action. In addition, it 
must be recognized that impacts 
which are bénéficiai to some, may be 
harmful to others. For example, drain
ing wetlands establishes an environ
ment which is suitable for certain 
uses, but at the expense of the benefi
cial values of the wetland.

Concentrated and dispersed impacts: 
both may result from any action. The 
impact is concentrated if it occurs at 
or near the site of the action and is 
dispersed if it occurs at a site remote 
from the action. For example, a con
centrated impact of constructing a 
building on a wooded area is the loss 
of vegetation at the site. A dispersed 
impact of the same action could be 
sedimentation downstream caused by 
erosion at the site.

Short- and long-term impacts: both 
must be analyzed in order to evaluate 
the total impact of an action. Short
term impacts are temporary changes 
occurring during or immediately fol
lowing an action and usually persist 
for a short while. Long-term impacts 
occur during or after an action and 
may take the form of delayed changes 
or changes resulting from the cumula
tive effects of many individual actions. 
Long-term impacts may persist for a 
considerable time and may continue 
indefinitely. An example of a short
term impact could be sedimentation at 
or below a construction site. A long
term impact could be the loss of valley 
floodwater storage resulting from the 
cumulative effect of floodplain devel
opment.

4 .A.3. SOURCES OF IMPACTS

Regardless of the source of impacts, 
the agencies are required to identify 
the types of impacts discussed above 
which arise from their actions when 
these impacts affect the floodplain. 
Thus, this requirement applies to ac
tions proposed both in and out of the 
base floodplain (or the 500-year flood
plain where a critical action is pro
posed). The location of the action 
causing the impact determines which 
of the requirements of the Order must 
be met by the agencies. For actions 
proposed in the base floodplain (or the 
500-year flood-plain where a critical

action is proposed), all of the require
ments of the Order must be met as 
outlined (Figure 1). For actions pro
posed out of the base floodplain, how
ever, the Order does not require that 
the public notice and findings dis
cussed in Steps 2 and 7 be prepared. 
Similarly, since in these cases the 
action causing the impacts in the base 
floodplain is located outside of it, the 
practicability test (Step 3) is not re
quired. As a minimum, however, the 
agencies must identify these impacts 
and minimize ensuing harm to or 
within the floodplain which would 
result if the action is taken as pro
posed. Because there is no require
ment for public notice or the practica
bility test, the minimization responsi
bility (Step 5) takes on added signifi
cance. This should be reflected in 
agency procedures.

The agencies are strongly encour
aged to apply the public notice proce
dures and alternate site and action 
evaluations to actions proposed out of 
the floodplain which will result in im
pacts to the floodplain. It has been 
recognized that public input in agency 
decision-making processes through 
NEPA has improved the environmen
tal soundness of these decisions. It is 
even more reasonable to apply the al
ternate site and action evaluation to 
actions taking place outside the flood- 
plain. The evaluation of alternatives 
to the proposed action as discussed in 
Step 3, provides a better opportunity 
to explore the range of possibilities for 
avoiding adverse impacts to or within 
the floodplain than the more narrowly 
focused concepts of minimization, res
toration and preservation discussed in 
Step 5. For example, the overall costs 
involved in locating a highway inter
change, sewer interceptor line, airport 
facility, etc., at a location less directly 
affecting the floodplain could be less 
than the costs incurred in attempting 
to minimize the impacts of the pro
posed action and to restore and pre
serve floodplain values.

4.B. Lives and Property

After determining that a proposed 
action is in the base floodplain, the 
risk to lives and property involved in 
using that site must be determined. 
This requires an understanding of the 
magnitude and consequences of flood
ing that can be expected.

4 .B .I . NATURE OF HAZARD AND RISK

Two basic types of floods are used in 
determining flood hazards: observed or 
historic floods and probability floods.

Historic Floods: Often these can be 
the basis for deciding whether a pro
posed site is in a hazardous area. How
ever, the fact that a certain level of 
flooding has been observed indicates 
little about how floods are likely to 
occur in the future. Even where rec
ords extend over a long period of time,
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the highest observed flood must not 
be used as the only guide for decision
making. With very few exceptions, 
flooding at any site can be expected to 
reach higher levels than those previ
ously recorded because larger storms, 
urbanization, flood plain encroach
ment, or other factors affect flooding.

Probability Floods: These are statis
tically derived floods. The one percent 
chance (100-year or base) flood is the 
term which describes the magnitude of 
flooding used by FIA as the minimum 
acceptable level to which a community 
must regulate the floodplain in order 
to qualify for the National Flood In
surance Program. As stated previously, 
this magnitude flood has a one per
cent chance of being exceeded in any 
one year period. The likelihood of ex
ceeding the one percent chance flood 
magnitude increases with time periods 
longer than one year. For example, 

vthe probability is about one in four 
that the one percent chance flood will 
be exceeded during the life of a 30- 
year mortage.

Large floods occur each year in 
many parts of the United States. No 
part of the country is immune from 
large floods. Consequently, it has 
become standard practice for agencies 
dealing with flood problems to calcu
late elevations of a greater flood to in
dicate the range of flooding which can 
and will occur.

4.B .2. HIGH HAZARD AREAS

High hazard areas are those portions 
of .riverine and coastal floodplains 
nearest the source of flooding. These 
are the frequently flooded areas that 
become arenas of major flood dynam
ics during large floods. Here, flood- 
waters exert their maximum pres
sures, erosion is greatly accelerated 
and loss potential is increased. Addi
tionally, these are the areas of coastal 
and riverine floodplains withih which 
many of the most critical floodplain 
values are concentrated. In riverine 
situations, the high hazard area is 
that portion of the floodplain where 
impedance to flood flow resulting 
from man’s occupancy can increase 
flood heights and consequently the 
area subject to flooding. In coastal 
floodplains, the high hazard area is 
usually confined to the beach area in 
front of high bluffs or the crest of pri
mary or foredunes, where wave impact 
is the most significant inducing factor. 
In light of the high loss potential and 
the likelihood of significant adverse 
effects to floodplain values associated 
with the conduct, support or 
allowance of actions in these portions 
of the floodplain, the agencies must 
rigorously apply the Order’s charge to 
avoid these areas.

4.B .3. EVALUATION OF FLOOD HAZARD

Evaluation procedures must be es
tablished in writing by all agencies.

This evaluation serves to express 
clearly the hazard involved and pro
vides the basis for carrying out the 
succeeding phases of the analysis. Key 
questions which must be addressed by 
the agencies in establishing their regu- 
lations/and procedures for the evalua
tion of flood hazard include the fol
lowing:
•  Is the proposed action to be located 

in the floodway portion of the river
ine floodplain, or the coastal high 
hazard area?

•  Is the proposed action in a flood- 
fringe area such as the flood-fringe 
portion of a riverine floodplain or 
the backwater areas of a coastal 
floodplain?

•  Is the flood hazard aggravated by 
the presence of, or potential for, de
structive velocity flows, flood-related 
erosion, subsidence or sinkholes, or 
other special problems?

•  Is there a combination of flood 
sources present which may flood si
multaneously in the area (e.g., river 
and ocean, or shallow overland 
runoff and river, etc.)?
4.C. Natural and B eneficial F loodplain  

Values

Water and the adjacent floodplain 
exist in nature in a state of dynamic 
equilibrium. If one part of a coastal or 
riverine sytem is disturbed, the entire 
system usually readjusts toward a new 
equilibrium. The environmental ef
fects of this readjustment may affect 
areas far from the original site of the 
disturbance and can last for decades. 
Thus, floodplain actions must be 
viewed with caution and a careful as
sessment made of their impact on nat
ural and beneficial floodplain values.

Floodplains in their natural or rela
tively undisturbed state serve water 
resources values (natural moderation 
of floods, water quality maintenance, 
and groundwater recharge), living re
source values (fish, wildlife, and plant 
resources), cultural resource values 
(open space, natural beauty, scientific 
study, outdoor education, and recrea
tion), and cultivated resource values 
(agriculture, aquaculture, and forest
ry).

4 .C .I. WATER RESOURCES

Floodplains provide for the natural 
storage of surface and ground waters 
and the natural improvement of water 
quality.

Natural Moderation of Floods: The 
characteristics of the floodplain and of 
flooding are closely interdependent. 
Floods shape floodplain topography, 
soils, and ecology. In turn, the phys
ical characteristics of the floodplain 
shape flood flows. Except for some 
steep valley and coastal bluff situa
tions, naturally vegetated floodplains 
can provide a broad area to spread and 
slow floodwaters, thereby reducing ve

locities and flood peaks. Stream mean
der, dune formation in coastal areas 
and other natural processes which 
reduce the force of floodwaters are 
also accommodated in undisturbed 
floodplains.

Floodplain encroachment modifies 
these processes. The effects of such 
modification are complex and not 
fully understood. Although in some 
cases encroachments may interact 
with natural processes to aid in the ré
duction of flood forces, their predomi
nant effect has been to aggravate the 
flood hazard.

In coastal floodplains natural bar
riers exist in the form of sand dimes 
and certain vegetation, e.g., mangrove 
stands, which reduce the impact of 
high tides and storm surges. Alter
ation or removal of the barriers them
selves, or the vegetative and drainage 
systems which support them, reduces 
or eliminates their role in the reduc
tion of flood forces. In addition, exces
sive withdrawal of groundwater may 
result in land subsidence thereby in
creasing flood depths and exposing 
greater areas to flooding.

Water Quality Maintenance: Flood- 
plain vegetation functions in maintain
ing the physical and chemical integri
ty of the water that ultimately sup
ports biological communities. Runoff 
is slowed by vegetation, allowing the 
water to deposit not only sediments 
originating on land but also those 
scoured from the channel bank and 
bed. Sediment deposition may add rich 
nutrients to the floodplain soil and 
keeps sediment-associated pathogens 
from the water.

However, siltation can destroy bio
logical com m u n ities  supported on the 
floodplain because it contributes to eu
trophication (nutrient overloading), 
decreased dissolved oxygen, increased 
water temperature, and serious impair
ment of photosynthetic productivity. 
Vegetation shades stream banks and 
decreases daily water temperature 
fluctuations thereby alleviating tem
perature stress to the biota. Vegeta
tion slows the flow of water and pro
vides slack waters that give the aquat
ic biota a greater chance to survive 
flooding. In addition, flood-plain stor
age and vegetation reduces siltation in 
downstream reservoirs.

Groundwater Recharge: An addition
al value of floodplain vegetation’s role 
in slowing runoff is in groundwater re
charge. Slowing the floodwater allows 
it to infiltrate through the generally 
porous floodplain soil. Base stream- 
flow and the level of standing water 
bodies is regulated naturally by 
groundwater. During periods of exces
sive precipitation, runoff enters the 
groundwater system as well as stream 
channels and standing water bodies, 
thereby reducing peak flows; during 
the dry season, water generally flows 
from the groundwater system into sur
face waters, augmenting low flows.
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4.C.2. LIVING RESOURCES

The Nation’s coastal and riverine 
floodplains support large and diverse 
populations of flora and fauna which 
represent valuable, renewable re
sources of great importance to man.

The floodplain is biologically very 
productive because it is here that land 
and water meet and the elements of 
both terrestrial and aquatic habitats 
interact. For example, unspoiled tidal 
marshes rank well above intensively 
farmed croplands in the magnitude 
and diversity of biological productiv
ity. Marsh-rimmed estuaries and adja
cent floodplains are vital to marine 
fisheries as breeding, nursery, and 
feeding grounds. Inland ponds, pot
holes, marshes and other wetland 
areas may provide highly important 
habitat for waterfowl and other wild
life.

Fish and wildlife resources are 
highly susceptible to man-induced dis
ruption of the floodplain because of 
their high sensitivity to the resulting 
impacts. For example, drainage of wet
lands, channelization of natural water 
courses, clearing of vegetation, espe
cially bottomland forests, all have 
short and long term indirect impacts 
on plant and animal communities. 
Other changes that limit food, water 
supplies, or protective cover have simi
lar effects. Modification of the flood- 
plain at one location can affect iiving 
resources elsewhere on the floodplain.

4.C.3. CULTURAL RESOURCES

Floodplains contain cultural re
sources important to the Nation and 
to individual localities. They provide 
many cultural values if left in their 
natural state. Because native Ameri
can settlements and early cities were 
located along coasts and rivers for 
access to water transportation, supply, 
and power, floodplains include most of 
the Nation’s, earliest archeological and 
historical sites. In addition to cultural 
richness, floodplains may be valuable 
sources for scientific research. For ex
ample, because they may contain 
unique habitats, they are ideal areas 
for ecological study. Floodplains are 
used for open space and green belt 
parks in cities to vary the pattern of 
the urban scene, to absorb noise, to 
clean air, to lower air temperatures, 
and to serve as nature centers and out
door experience labs. Floodplains are 
often attractive areas, a base for rec
reation (hiking and camping), and a 
base for water-oriented sports such as 
boating and swimming. In addition, 
floodplain wildlife resources can be
managed for recreational hunting and 
fishing. Where they remain in essen
tially pristine condition, floodplains 
can be valued as a part of the “wilder
ness experience” so important to the 
American Culture.

4 . C.4. AGRICULTURAL, AQUACULTURAL, AND
FqjlESTRY RESOURCES

Floodplains generally provide excel
lent resources for agricultural, aqua- 
cultural and forestry production.

The natural processes of sediment 
renewal which take place in flood- 
plains replenish soil and their nutri
ents. Thus with proper management, 
floodplain soils generally require less 
artificial fertilization than upland 
sites. Level or gently rolling floodplain 
terrain facilitates agricultural oper
ations. Surface and groundwater 
sources are usually easily accessible. 
Well-drained, deep soil suitable to 
most economic crops are often preva
lent in the floodplain. Soils well suited 
to speciality crops are also found on 
floodplains (e.g., the poorly drained 
areas of the Sacramento Valley where 
rice is a major crop).

However, certain agricultural uses 
and practices in the floodplain may 
adversely affect natural floodplain 
values. They may be incompatible 
with wildlife production; may induce 
aggravated erosion and sedimentation; 
or may result in the drainage of inland 
and tidal wetlands to increase the 
amount of arable land. Excessive fer
tilization and poor feedlot practices 
can result in nutrient pollution in 
local water bodies. Thus, proper man
agement practices are essential where 
agriculture is proposed in sensitive 
floodplain areas.

The use of floodplain areas for aqua- 
cultural operations has grown into a 
viable industry producing a wide vari
ety of aquatic crops. Aquaculture is 
subject to similar limitations to those 
noted for agriculture, but if properly 
managed, it can be compatible with 
the natural values of floodplains, and 
may offer opportunities for the resto
ration of damaged floodplain values.

Many of the Nation’s valuable forest 
resources are found within flood- 
plains. Bottomland hardwoods and 
other riparian species (those which 
can only flourish in close proximity to 
water) are important to the timber in
dustry and thé overall economy of the 
country. Thus, sound management of 
forest resources in the floodplain is 
also essential.

STEP 5—MINIMIZE, RESTORE, 
PRESERVE

The requirements of the Order to 
minimize, restore, and preserve apply 
if a proposed action will result in harm 
to or within the floodplain. The term 
“harm, ” as used in the context of the 
Order, applies to both lives and prop
erty (Step 4.B.), and natural and bene
ficial floodplain values (Step 4.C.). 
The concept of minimization (Step
5. A.), applies to harm. The concept of 
restoration and preservation (Step
5.A.) applies only to floodplain values. 
Step 5.C. discusses some mechanisms

which may be applied to achieve these 
three requirements.

5.A. Minimize

Minimize is a demanding standard 
and requires the agency to reduce 
harm to the smallest possible degree, 
thus establishing a far more rigorous 
standard than other terms which 
often are used in similar contexts, e.g., 
alleviate (to lessen), mitigate (to mod
erate the severity of), ameliorate (to 
improve), etc. From the standpoint of 
lives and property, potential harm to 
or within the floodplain must be re
duced to the smallest possible amount 
or degree. The goal is to avoid increas
ing the flood loss potential associated 
with the level of the base flood prior 
to the proposed action. Where a criti
cal action is proposed (see Step 2.C.) 
the goal is associated with higher 
levels of flooding. Similarly, from the 
standpoint of floodplain values, mini
mization requires that harm to such 
values be reduced to the smallest pos
sible amount or degree. The Order’s 
requirement to minimize potential 
harm applies to (1) the investment at 
risk, or the flood loss potential of the 
action itself, (2) the impact the action 
may have on others, and (3) the 
impact the action may have on flood- 
plain values. The agencies must speci
fy in their regulations and procedures, 
how actions will be designed and modi
fied to minimize harm to or within the 
floodplain. (Also see page 1-4 on the 
requirements to minimize harm.)

5.B. Restore and Preserve

In the context of this Order, "re
store” focuses upon conditions exist
ing as a result of prior actions, while 
“preserve” focuses upon the impacts 
of a proposed action.

Restore means to reestablish a set
ting or environment in which the nat
ural and beneficial floodplain values 
can again operate. Where floodplain 
values have been degraded by past ac
tions, the agency must identify, evalu
ate, and implement measures to re
store the values diminished or lost. 
The functions of many of the Nation’s 
degraded floodplains can be partially 
or fully restored through remedial 
action.

Preserve means to prevent modifica
tion to the natural floodplain environ
ment, or to maintain it as closely as 
possible to its natural state. This term 
applies foremost to floodplains show
ing little or no disruption by man. If 
an action will result in harm to or 
within the floodplain, the agency must 
design or modify the action to assure 
that it will be carried out in a manner 
which preserves as much of the natu
ral and beneficial floodplain values as 
is possible.
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5.C. Methods to M inimize, Restore and 

Preserve

A wide range of methods have been 
developed over time to minimize harm 
to lives and property from flood haz
ards. In the recent past, other meth
ods directed toward m inim izing harm 
to natural and beneficial environmen
tal values, including those associated 
with the floodplain, have also been de
veloped. The technology and method
ologies for achieving restoration and 
preservation are not as well document
ed nor understood, but currently are 
receiving increasing attention. The 
tools and approaches, which are di
rected toward attaining these three 
goals of the Order, should be consid
ered arid applied at all stages of a pro
posed action, as appropriate, e.g., 
during the planning, design, construc
tion, operation and maintenance of a 
proposed project.

Although the Order emphasizes 
avoidance of the floodplain as the pre
ferred manner for meeting its intent 
to avoid harm to or within the flood- 
plain, the following examples are pro
vided as additional guidance. The 
agencies should not be limited by the 
scope and level of detail of these ex
amples.

5.C .I. NATURAL MODERATION OP FLOODS

•  Minimize floodplain fills and actions 
that require fills such as construc
tion of dwellings, factories, high
ways, etc.

•  Require that structures and facili
ties on wetlands provide for ade
quate flow circulation.

•  Use minimum grading requirements 
and save as much of the site from 
compaction as possible.

•  Relocate nonconforming structures 
and facilities out of the floodplain.

•  Return site to natural contours.
•  Preserve free natural drainage when 

designing and constructing bridges, 
roads, fills, and large built-up cen
ters.

•  Prevent intrusion on and destruc
tion of beach and estuarine ecosys
tems and restore damaged dunes and 
vegetation.

S.C.2. WATER QUALITY

•  Maintain wetland and floodplain 
vegetation buffers to reduce sedi
mentation and delivery of chemical 
pollutants to the water body.

•  Control agricultural activities to 
minimize nutrient inflow.

•  Control urban runoff, other storm 
water, and point and nonpoint dis
charges.

•  Control methods used for grading, 
filling, soil removal and replacement, 
etc., to minimize erosion and sedi
mentation during construction.

•  Prohibit the location of potential 
pathogenic and toxic sources on the 
floodplain, such as sanitary land fills 
and septic tank, etc.

5.C.3. GROUNDWATER RECHARGE

•  Require the use of previous surfaces 
where practicable.

•  Design construction projects for 
runoff detention.

•  Dispose of spoils and waste materi
als so as not to contaminate ground 
or surface water or change land con
tours.

5.C .4. LIVING RESOURCES

•  Identify and protect wildlife habitat 
and other vital ecologically sensitive 
areas from disruption.

•  Require topsoil protection programs 
during construction.

•  Control wetland drainagé, channel
ization, and water withdrawal.

•  Reestablish damaged floodplain eco
systems.

•  Minimize tree cutting and other 
vegetation removal.

•  Design floodgates and seawalls to 
allow natural tidal activity and es
tuarine flow.

5.C.5. CULTURAL RESOURCES

•  Provide public access to and along 
the waterfront for recreation, scien
tific study, educational instruction, 
etc.

•  Locate and preserve from harm his
torical cultural resources; consult 
with appropriate governmental 
agency or private group.

5.C.G. AGRICULTURAL RESOURCES

9 Minimize soil erosion on cropped 
areas within floodplains.

•  Control use of pesticides, herbicides, 
and fertilizer.

•  Limit the size of fields, promote 
fence rows, shelter belts and strip
cropping.

•  Strengthen water bank and soil 
bank type programs to be consistent 
with alternate demands for the use 
of agricultural land.

•  Minimize irrigation return flows and 
excessive applications of water.

S.C.7. AQUACULTURAL RESOURCES

•  Construct impoundments to mini
mize any alteration in natural drain
age and flood flow. Existing natural 
impoundments such as oxbow lakes 
and sloughs could be utilized under 
proper management.

•  Limit the use of exotic species, both 
plant and animal, to those organism s  
already common to the area or those 
known not to compete unfavorably 
with existing natural populations.

•  Discourage mechanized operations. 
Machinery such as dredges, weeders, 
and large-scale harvesting equip
ment may lead to environmental 
problems such as sediment loading 
to adjacent watercourses.

5.C.8. FORESTRY RESOURCES

•  Control the practice of clear-cut
ting, depending upon the species 
harvested, topography, and location.

•  Complement state law governing 
other aspects of harvest operations; 
proximity to watercourses, limits on 
roadbuilding, equipment intrusions, 
etc.

•  Include fire management in any 
overall management plans. Selective 
fire use may reduce the probability 
of major destructive fires.

•  Require erosion control plans on all 
timber allotments, roads, and skid- 
ways.
Implementing the above mechanism 

may be achieved through many types 
of administrative measures, depending 
in part upon the agency programs and 
authority.

Some examples are:
•  Engineering and realty section stan

dards and procedures.
•  Contract, grant, loan, permit, and li

cense stipulations.
•  Application of appropriate encum

brances during land conveyance.
•  Information transfer and education 

of employees and public.’
•  Delegation of responsibility for 

floodplain activities to a specific 
office with sufficient authority to 
play an active leadership role both 
within and outside of the agency.

•  Systematic review of existing 
agency programs to identify oppor
tunities for floodplain value preser
vation and restoration.

•  Site surveys to identify opportuni
ties for floodplain preservation and 
restoration; and

•  Provision of corrdination methods 
within and outside of agency to 
enable the implementation of uni
fied floodplain management mea
sures.

STEP 6—REEVALUATE 
ALTERNATIVES

Having identified the impacts the 
proposed action would have on the 
floodplain (Step 4), methods to mini
mize these impacts, and opportunities 
to restore and preserve floodplain 
values (Step 5); the proposed action 
should not be reevaluated. For pro
posed actions in the base floodplain, 
the réévaluation should consider if the 
action is still feasible at this site. If 
not, consider limiting the action to
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make non-floodplain sites practicable. 
If neither is acceptable, the alterna
tive is no action. If the proposed 
action is outside the base floodplain 
but has impacts which cannot be mini
mized (Step 5), consider whether the 
action can be modified or relocated to 
eliminate or reduce the identified im
pacts, or if the no action alternative 
should be chosen.

The réévaluation should also include 
a provision for comparison of the rela
tive adverse impacts associated with 
the proposed action located in and out 
of the floodplain. The comparison 
should emphasize floodplain values. 
However, a site out of the floodplain 
should not be chosen if the overall 
harm is significantly greater than that 
associated with the floodplain site.

6.A. Location in the Base Floodplain

In determining whether the pro
posed action will be located in the base 
floodplain, the agency must ascertain 
that the floodplain site is the only 
practicable alternative. Further, the 
importance of the location, must clear
ly outweigh the requirements of the 
Order to:
•  Avoid direct or indirect support of 

floodplain development wherever 
there is a practicable alternative;

•  Reduce the risk of flood loss;
•  Minimize the impact of floods on 

human safety, health and welfare; 
and

•  Restore and préserve the natural 
and beneficial floodplain values.

6.B. Lim it Action

If an action proposed to be located 
in the floodplain cannot satisfy the 
four requirements in Step 6.A., consid
er reducing the criteria for the pro
posed action. This would lower the 
threshold for what constitutes a prac
ticable alternative. New alternative ac
tions and sites could then be identified 
and previously rejected ones reeva
luated for practicability based on 
scaled-down expectations.

6.C. No Action

If neither of the above courses of 
action are feasible, the agency should 
reevaluate the no action alternative.

STEP 7—FINDINGS AND PUBLIC  
EXPLANATION

If réévaluation results in the deter
mination that there is no practicable 
alternative to locating in or impacting 
the floodplain, a statement of findings 

public explanation must be pro
vided for the proposed action. Each 

should explain how any tra- 
aeoff analysis was conducted by the 
agency in making its findings. Some 
xisting agency public notice proce

dures may already satisfy part of the

requirements of the Order (Section 
2(a)(2)(ii)) through such mechanisms 
as OMB A-95 and NEPA procedures, 
or other public involvement programs. 
However, agency procedures must in
corporate the development and issu
ance of a written statement of findings 
and public explanation which includes:

1. A description of why the proposed 
action must be located in the flood- 
plain;

2. A description of all significant 
facts considered in making the deter
mination including alternative sites 
and actions;

3. A statement indicating whether 
the actions conform to applicable 
State or local floodplain protection 
standards;

In addition, and in keeping with the 
concept of the overall public involve
ment process discussed in Step 2, the 
following items should be included in 
the statement of findings and public 
explanation:

4. A statement indicating why the 
NFIP criteria are demonstrably inap
propriate for the proposed action;

5. A provision for publication in the 
F ed er a l  R e g is t e r  or other appropriate 
vehicle;

6. A provision for a brief comment 
period prior to agency action (15 to 30 
days);

7. A description of how the activity 
will be designed or modified to mini
mize harm to or within the floodplain;

8. A statement indicating how the 
action affects natural or beneficial 
floodplain values;

9. A statement listing other involved 
agencies and individuals.

7.A. Interagency Notice

Certain public review procedures al
ready exist with which the Order’s 
review requirements are to be integrat
ed.

7 .A .I . PROGRAMS SUBJECT TO OMB 
CIRCULAR A -95

For programs subject to OMB Circu
lar A-95, the agency shall send a 
notice, not to exceed three pages in 
length including a location map, to the 
State and areawide A-95 clearinghouse 
for the areas affected. The notice shall 
include (as a minimum) 1, 2, and 3 
from above. It would also be helpful to 
the reviewer, and consistent with the 
intent of the Order, to include items 4 
through 9.

7.A .2. OTHER PROGRAMS

For programs not subject to OMB- 
95 review procedures, agencies must 
develop procedures to provide for simi
lar notice and explanation of why a 
proposed action is to be located in a 
floodplain. This notice must be circu
lated among agencies and also made 
available to the public for review.

7.B. Actions Subject to NEPA

For agency actions subject to NEPA 
which take place in the base flood- 
plain, the public review requirements 
discussed above as set out in Section 
2(b) of Executive Order 11514, as 
amended, should include the nine 
items listed in the introduction to this 
step. Section 2(a)(4) of the Order re
quires the same public notice proce
dures for Federal actions in the flood- 
plain even though impacts are not sig
nificant enough to require the prep
aration of an environmental impact 
statement (EIS) under Section 
102(2X0 of NEPA (Public Law 91- 
190).

Under NEPA procedures, a final EIS 
is circulated for public and intera
gency review and comment. A mini
mum of 30 days is required to allow a 
review and to receive responses from 
the public and governmental agencies. 
These comments must then be consid
ered. The findings must be made in 
conjunction with a final agency deci
sion, and the formal statement of find
ings required by the Order must be 
issued prior to initiating the proposed 
action. A final EIS should explain, if 
appropriate, why the responsible offi
cial has recommended or why the 
agency might support an action locat
ed in a floodplain.

7.C. All Actions Located in the Base 
Floodplain

A statement of findings (including 
the explanatory information discussed 
in 7.A.) must be issued by the agency 
head in compliance with Section 
2(a)(2) of the Order. This applies to all 
proposed actions located within or im
pacting the floodplain, including pro
posed actions whose impacts are not 
significant enough or are not other
wise required to complete an EIS.

STEP 8—IMPLEMENT ACTION

With the conclusion of the decision
making process described in Steps 1-7, 
the proposed action can be implement
ed. However, there is a continuing re
sponsibility for insuring that the 
action is carried out in compliance 
with the Order. This is especially im
portant for projects with long-term 
operation, maintenance and repair 
programs such as reservoirs or waste 
treatment facilities.
APPENDIX A—FLOODPLAIN SERV

ICES AVAILABLE FROM LISTED  
AGENCIES

DEPARTMENT OF AGRICULTURE 
Soil Conservation Service (SCS)

As part of the SCS’s Floodplain 
Management Assistance Program each 
State Conservationist carries out coop
erative Flood Hazard Analyses upon 
request of local governments, in accor
dance with a Joint Coordination
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Agreement with the responsible State 
agency. SCS flood hazard reports con
tain floodplain delineations on aerial 
photomaps, flood profiles, and dis
charge and floodway data. In addition, 
SCS provides continuing technical as
sistance to local governments, after 
completion of a flood hazard or insur
ance study, to help them implement 
their local floodplain management 
program. Each SCS State Office has 
additional flood elevation and related 
floodplain data on file from Water
shed Project and Resource and Con
servation Development Project investi
gations, River Basins Surveys, and de
tailed soil surveys. If the State or field 
office address is not known contact: 
Chief, Floodplain Management and 
Special Projects Branch, River Basins 
Division, SCS: P.O. Box 2890, Wash
ington, D.C. 2,0013. Telephone 202- 
447-7697.

DEPARTMENT OF THE ARMY 
Corps o f  Engineers

The Corps’ separately funded Flood 
Plain Management Services Program 
has units in 47 District and Division 
offices located throughout the country 
which provide information and assis
tance in flood-related matters. They 
maintain a file of floodplain informa
tion, survey, and other reports con
taining floodplain delineations, flood 
profiles, and data on flood discharges 
and hydrographs. Each office pro
vides: Cl) interpretations as to flood 
depths, velocities and durations from 
existing data; (2) develops new data 
through field and hydrologic studies 
for interpretation; and (3) provides 
guidance on adjustments to minimize 
the adverse effects of floods and flood- 
plain development. If the nearest Dis
trict office address is not known, con
tact Chief, Flood Plain Management 
Services (FPMS), U.S. Army Corps of 
Engineers, HQDA (DAEN-CWP-F), 
Washington, D.C. 20314, telephone 
202/693-1691, or the nearest Division 
office.
North Atlantic Division, N ew 'Y ork, NY, 

212-264-7483
South Atlantic Division, Atlantic, GA, 404- 

221-6702
Southwestern Division, Dallas, TX, 214-767- 

2310
South Pacific Division, San Francisco, CA, 

415-556-5660
Lower Mississippi Valley Division, Vicks

burg, MS, 601-636-1311 Ext. 385 
Missouri River Division, Omaha, NB, 402- 

221-7270
North Central Division, Chicago, IL, 312- 

353-6531
Ohio River Division, Cincinnati, OH, 513- 

684-3012
North Pacific Division, Portland, OR, 503- 

221-3823
New England Division, W altham, MA, 617- 

894-2400 Ext. 545
Pacific Ocean Division, APO San Francisco, 

808-438-2883

DEPARTMENT OF COMMERCE 
NOAA-National Weather Service

Floodplain information and inter
pretative assistance for specific points 
on larger rivers of the  ̂United States 
can be obtained from* the National 
Weather Service. Information avail
able consists of the flood stage for se
lected communities (the stage above 
which flood damage occurs), and his
torical flood information for that loca
tion. An annual publication entitled 
River Forecasts Provided by the Na
tional Weather Service, lists the points 
for which data are compiled and in
cludes that flood stage at each point 
and the current year’s maximum stage 
as well as the maximum state of 
record. This publication is for sale by 
the National Climatic Center of 
NOAA, Asheville, North Carolina 
28801. The National Weather Service 
provides flood forecasts and warnings 
on larger rivers and provides flash 
flood warnings on smaller streams. In
terested communities are assisted in 
establishing Flash Flood Warnings 
Systems.

For information and assistance con
tact the following National Weather 
Service Regional Offices:
Eastern Region, Garden City, NY, 212-995- 

8639
Southern Region, Ft. Worth, TX, 817-334- 

2674
Central Region, K ansas City, MO, 816-374- 

3229
W estern Region, Salt Lake City, UT, 801- 

524-5137
Alaskan Region, Anchorage, AK, 907-265- 

4716
Pacific Region, Honolulu, HA, 808-546-5680

Storm surge frequency information 
and interpretative, assistance are avail
able for the Gulf of Mexico and Atlan
tic coasts. Studies have been complet
ed for the Gulf of Mexico coast from 
the Alabama-Florida border to south
ern Florida; and along the Atlantic 
coast from southern Florida to Cape 
Henlopen, the southern boundary of 
Delaware Bay. The National Weather 
Service also provides warnings of 
storm surges associated with tropical 
and extratropical storms. For storm 
surge frequency information and in
terpretative assistance contact: Chief, 
Water Management Information, 
NWS Office of Hydrology (W ill, 
8060-13th Street, Silver Spring, MD 
20910. Telephone: 301-427-7543.

DEPARTMENT OF HbUSING AND  
URBAN DEVELOPMENT

Federal H ousing Administration

H ie civil engineer at the 78 local or 
regional offices has specific knowledge 
of flood elevations for many urban lo
cations and can provide knowledge of 
material available to assist in making a 
determination of floodplain location. 
The location of the nearest office may 
be obtained from one of HUD’s 10 re

gional offices or by contacting: Feder
al Housing Administration, 451 7th 
Street SW., Washington, D.C. 20410. 
Telephone: 202-755-5111.

Federal Insurance Administration

Request for insurance maps or stud
ies should be addressed as follows:

(1) FIA Mailing L ist Copies of new 
or revised FHBMs, FIRMs and FIS re
ports are distributed upon publication 
to organizations on the FIA m a i l i n g  
list. In requesting to be added to the 
mailing list, the agency should specify 
the number and distribution of maps 
required (for example, two copies of 
each map for Maine and New Hamp
shire communities to Boston regional 
office). Mailing list inquiries should be 
sent to:
Engineering Division, Federal Insurance Ad

ministration, Room 5150, HUD Building,
451 7th Street, SW., W ashington, D.C.
20514, Telephone: 202-755-7510.
(2) Requests for a Single Map. 

Request(s) for a previously published 
FHBM or FIRM may be made by call
ing FLA’s toll free number 800-424- 
8872 from outside of the Washington, 
D.C. area, or 755-9096 from within the 
Washington, D.C. area.

(3) Flood Insurance Study Reports. 
These detailed engineering reports are 
distributed to those on the mailing list 
when a FIRM is initially published.. 
However, because there has not been a 
recurring demand for this informa
tion, FIA does not have a system for 
supplying copies to interested organi
zations at a later date. Copies are 
available at: (1) FIA’s Engineering Di
vision (address above); (2) FIA Region
al Offices (see list below) and (3) Chief 
Executive Officer of the local commu
nity within which the action is pro
posed to be carried out.
Region I—Boston, 617-223-2616 
Region II—New York City, 212-264-4734 
Region III—Philadelphia, 215-597-9581 
Region IV—Atlanta, 404-257-2391 
Region V—Chicago, 312-353-0757 
Region VI—Dallas, 214-749-7412 
Region VII—K ansas City, 816-374-2161 
Region VIII—Denver, 303-837-5041 
Region IX —San Francisco, 415-556-3543 
Region X —Seattle, 206-442-1026

Requests for floodplain management 
services, and a list of experienced con
sulting engineers may be obtained 
from the Director, Floodplain Man
agement Division, Federal Insurance 
Administration 451 7th Street, S.W., 
Washington, D.C. 20410. Telephone 
202-426-1891.

DEPARTMENT OF THE INTERIOR 
Geological Survey

User Assistance Centers at 48 loca
tions can provide (a) factual informa
tion on flood peaks and discharges, 
flood depths, and velocities, profiles oi 
the water surface during major floods, 
areas inundated during major floods,
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time-of-travel of flood wave, and sedi
ment transport data; (b) interpretive 
information regarding flood-frequency 
relations, estimates of 10-, 50-, 100-, 
and 500 years flood discharges, com
puted water surface profiles, and 
flood-prone areas delineated on topo
graphic maps, in most communities in 
the United States, with known flood 
problems; and (c) assistance in mini
mizing flood losses by quickly identify
ing areas of potential flood hazards. If 
the User Assistance Center address is 
not known, contact: Chief, Surface 
Water Branch, Water Resources Divi
sion, U.S. Geological Survey, National 
Center, Reston, VA. 22092. Telephone: 
703-860-6837.

Bureau o f  Land Management

The Bureau of Land Management 
(BLM) has District Offices located in 
the 11 Western States and Alaska in
volved in land use planning for public 
lands. Floodplain protection and flood 
prevention is a significant element in 
the BLM planning system, and each 
District Office maintains a file of ex
isting floodplain maps which are avail
able for public inspection. If the loca
tion of the District Office is not 
known, contact: Bureau of Land Man
agement, U.S. Department of the Inte
rior, 18th & C Streets, NW., Washing
ton, D.C. 20240. Telephone: 202-343- 
5717.

Bureau o f  Reclam ation

The flood hydrologist at the seven 
regional offices has knowledge of 
flooding and flood elevation for relat
ed locations associated with Bureau 
projects and can provide interpretive 
assistance for existing data.

For information contact one of the 
seven regional or nearby project of
fices or the Flood Hydrology Section, 
U.S. Bureau of Reclamation, P.O. Box 
25007, Denver Federal Center, Denver, 
CO. 80225. Telephone: 303-234-2035.

Fish and W ildlife Service

The Fish and Wildlife Service pro
vides expertise on questions relating to 
fish, wiltUife, and habitat resource, 
preservation, and maintenance. It 
functions through six regional, area 
and field offices. For information con- 
fact any of these offices, or the Fish 
and Wildlife Service, U.S. Department 
Jfthe Interior, 18th and C Streets 
«W., Washington, D.C. 20240. Tele
phone: 202-343-5715.

TENNESSEE VALLEY AUTHORITY

f• in water resources are con-
jned to portions of the seven States in 

tne Tennessee Valley Watershed, 
jnce 1953, TVA has conducted a pro- 
“*ain of floodplain management assis
tance to local governments. Reports 
no6 °een Published for more than 

u communities, and have provided

profiles and flood data to at least 70 
others. Detailed information in files 
pertains to large floods which have oc
curred in the Valley since the 1930’s, 
and in less detail, dating back to the 
large flood of 1867. TVA’s Flood Plain 
Management Services Staff provides 
technical assistance to help those who 
propose developments in floodplains 
to use the floodplain wisely. Contact: 
Flood Plain Management Services, 100 
Liberty Building, Tennessee Valley 
Authority, Knoxville, TN. 37902. Tele
phone: 615-632-4451.

DELAWARE RIVER BASIN  
COMMISSION

The Commission maintains a file of 
floodplain information, delineation 
and flood data studies prepared by the 
Commission, Federal agencies and 
others. Where data exist, assistance 
with interpretation will be provided. 
Contact: Head, Branch of Operations, 
Delaware River Basin Commission, 
P.O. Box 7360, West Trenton, N.J. 
08628. Telephone: 609-883-9500.

SUSQUEHANNA RIVER BASIN  
COMMISSION

The Commission maintains a file of 
detailed hydrologic and hydraulic in
formation for 245 basin communities 
studied under the National Flood In
surance Program for HUD. Limited 
additional hydrological data for other 
areas also is available. The Commis
sion can provide general information 
and guidance on floodplain manage
ment measures. Contact: Chief, Plan
ning and Operations, Susquehanna 
River Basin Commission, 1721 North 
Front Street, Harrisburg, PA. 17102. 
Telephone: 717-238-0425.

STATES

Many (but not all) States have 
active floodplain management pro
grams. They have on file or access to 
most floodplain information generated 
by Federal and State agencies, region
al organizations, special districts and 
private consultants. State agencies are 
usually staffed and funded to: (1) co
ordinate floodplain management ac
tivities; (2) develop minimum stan
dards for floodplain regulations; (3) 
assist local units of government (coun
ties, cities, etc.) in developing flood- 
plain management programs; and (4) 
interpret available floodplain informa
tion. For most States, the appropriate 
contact is the Department of Natural 
Resources or the Water Resources Di
vision. At the substate level, regional 
agencies such as conservancy districts 
and multi-county planning agencies 
may be a source of floodplain data and 
interpretation.

APPENDIX B—RELATED PROGRAMS 
AND REFERENCES 

Publications

Useful information on many of the 
subjects discussed in this document is

found in the following publications, 
which describe programs and studies 
related to the objectives of Executive 
Order 11988:
“A Unified National Program for Man

aging Flood Losses,” House Docu
ment 465, 89th Congress, 2nd Ses
sion. A report by the Task Force on 
Federal Flood Control Policy, 
August, 1966.

Rules and Regulations of the National 
Flood Insurance Program. 41-FR 
207, Oct. 26, 1976, at CFR 1909, et 
seq. Copies of the rules and regula- 
tionas can be obtained from the U.S. 
Department of Housing and Urban 
Development, Federal Insurance Ad
ministration, Washington, D.C. 
20410.

Regulation of Flood Hazard Areas to 
Reduce Flood Losses. A 2-volume 
work published by the Water Re
sources Council in 1971-1972. It con
tains legal aspects of and draft legis
lation for riverine and coastal flood- 
plain regulation programs of states 
and local governments.

Flood proofing Regulations. U.S. Army 
Corps of Engineers, June, 1972 
(EP1165-2-314).

A unified National Program for Flood 
Plain Management, U.S. Water Re
sources Council. July, 1976.

A Perspective on Flood Plain Regula
tions for Flood Plain Management 
U.S. Army Corps of Engineers, June, 
1976 (EP1165-2-304).

Elevated Residential Structures, HUD, 
Federal Insurance Administration. 
September, 1976.

Relevant Legislative Authority and 
Statem ent o f  Congressional Purpose for 

M inim izing F loodplain Encroachm ent

There is a large body of Federal leg
islation relevant to preservation or res
toration of floodplains. Some of the 
major items of legislation are listed 
below.

Title and Lead Agency
W ater Resources Planning Act (42 USC 

1962), WRC
W atershed Protection and Flood Prevention  

Act (16 USC 1001), SCS 
River and Harbor Act of 1899 (33 USC 001), 

COE
Flood Control Act of 1944 (16 USC 460d, et 

al.), COE
Flood Disaster Protection Act of 1973 (42 

USC 4001),
Federal W ater Pollution Control Act 

Am endm ents of 1972 (33 USC 1251), EPA 
Coastal Zone M anagement Act (16 USC 

1451), OCZM
Surface M ining Control and Reclam ation  

Act of 1977, OSM
“1890 Organic Act” of th e  National W eather 

Service (15 USC 311) NOAA 
National Environmental Policy Act (42 USC 

4321), CEQ
Wild and Scenic Rivers Act (16 USC 1271), 

NPS
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National Trail System s Act (16 USC 1241), 
NPS

Pish and W ildlife Coordination Act (16 USC 
661) P ish and W ildlife Restoration Pro
jects (16 USC 777 and 669), PW S 

Endangered Species Act (16 USC 1531), 
FWS

T he W ilderness Act (16 USC 1131), Various 
Land and W ater Conservation Fund Act (16 

USC 4601), HCRS
Antiquites Act of 1906 (16 USC 431), HCRS 
Archeological and Historic Preservation Act 

of 1974 (16 USC 469), HCRS
Agencies should consider reviewing 

this body of legislation, act by act, in 
light of the Order to uncover opportu
nities within their existing programs 
for protecting the natural and benefi
cial floodplain values under the 
powers of these acts as well as to un
cover problem areas in meeting man
dates (lack of guidance, ceiling, bud
gets, etc.) iff
APPENDIX C—E.0.11988, FLOODPLAIN  

MANAGEMENT
Statem ent by the President 

Accom panying E.O. 11988. May 24, 1977

The floodplains which adjoin the 
Nation’s inland and coastal waters 
have long been recognized as having 
special values to our citizens. They 
have provided us with wildlife habitat, 
agricultural and forest products, 
stable ecosystems, and park and re
creation areas. However, unwise use 
and development of our riverine, 
Coastal, and other floodplains not only - 
destroy many of the special qualities 
of these areas but pose a severe threat 
to human life, health, and property.

Since the adoption of a national 
flood control policy in 1936, the Feder
al Government has invested about $10 
billion in flood protection works. De
spite substantial efforts by the Feder
al Government to reduce flood haz
ards and protect floodplains, annual 
losses from floods and adverse alter
ation of floodplains continue to in
crease.

The problem arises mainly from 
unwise land use practices. The Federal 
Government can be responsible for or 
can influence these practices in the 
construction of projects, in the man
agement of its own properties, in the 
provision of financial or technical as
sistance including support of financial 
institutions, and in the uses for which 
its agencies issue licenses or permits. 
In addition to minimizing' the danger 
to human and nonhuman communities 
living in floodplains, active floodplain 
management represents sound busi
ness practice by reducing the risk of 
flood damage to properties benefiting 
from Federal assistance.

Because unwise floodplain develop
ment can lead to the lost of human 
and other natural resources, it is 
simply a bad Federal investment and 
should be avoided. In order to avoid to 
the extent possible the long-and short

term adverse impacts associated with 
the occupancy and modification of 
floodplains and to avoid direct or indi
rect support of floodplain develop
ment wherever there is a practicable 
alternative, I have issued an Executive 
order on floodplain management.

E.O. 11988—Floodplain Management

By virtue of the authority vested in 
me by the Constitution and statutes of 
the United States of America, and as 
President of the United States of 
America, in furtherance of the Nation
al Environmental Policy Act of 1969, 
as amended (42 U.S.C. 4321 et seq.), 
the National Flood Insurance Act of 
1968, as amended (42 U.S.C. 4001 et 
seq.), and the Flood Disaster Protec
tion Act of 1973 (Public Law 93-234, 87 
Stat. 975), in order to avoid to the 
extent possible the long and short 
term adverse impacts associated with 
the occupancy and modification of 
floodplains and to avoid direct or indi
rect support of floodplain develop
ment wherever there is a practicable 
alternative, it is hereby ordered as fol
lows:

Section 1. Each agency shall provide 
leadership and shall take action to 
reduce the risk of flood loss to mini
mize the impact of floods on human 
safety, health and welfare, and to re
store and preserve the natural and 
beneficial values served by floodplains 
in carrying out its responsibilities for 
(1) acquiring, managing, and disposing 
of Federal lands and facilities; (2) pro
viding Federally undertaken, financed, 
or assisted construction and improve
ments; and (3) conducting Federal ac
tivities and programs affecting land 
use, including but not limited to water 
and related land resources planning, 
regulating, and licensing activities.

Sec. 2. In carrying out the activities 
described in Section 1 of this Order, 
each agency has a responsibility to 
evaluate the potential effects of any 
actions it may take in a floodplain; to 
ensure that its planning programs and 
budget requests reflect consideration 
of flood hazards and floodplain man
agement; and to prescribe procedures 
to implement the policies and require
ments of this Order, as follows:

(a) (1) Before taking an action, each 
agency shall determine whether the 
proposed action will occur in a flood- 
plain—for major Federal actions sig
nificantly affecting the quality of the 
human environment, the evaluation 
required below will be included in any 
statement prepared under Section 
102(2X0 of the National Environmen
tal Policy Act. This determination 
shall be made according to a Depart
ment of Housing and Urban Develop
ment (HUD) floodplain map or a more 
detailed map of an area, if available. If 
such maps are not available, the 
agency shall make a determination of 
the location of the floodplain based on

the best available information. The 
Water Resources Council shall issue 
guidance on this information not later 
than October 1,1977.

(2) If an agency has determined to, 
or proposes to, conduct, support, or 
allow an action to be located in a 
floodplain, the agency shall consider 
alternatives to avoid adverse effects 
and incompatible development in the 
floodplain. If the head of the agency 
finds that the only practicable alterna
tive consistent with the law and wittf 
the policy set forth in this Order re
quires siting in a floodplain, the 
agency shall, prior to taking action, (i) 
design or modify its action in order to 
minimize potential harm to or within 
the floodplain, consistent with regula
tions issued in accord with Section 
2(d) of this Order, and (ii) prepare and 
circulate a notice containing an expla
nation of why the action is proposed 
to be located in the floodplain.

(3) For programs subject to the 
Office of Management and Budget 
Circular A-95, the agency shall send 
the notice, not to exceed three pages 
in length including a location map, to 
the state and areawide A-95 clearing
houses for the geographic areas affect
ed. The notice shall include: (i) the 
reasons why the action is proposed to 
be located in a floodplain; (ii) a state
ment indicating whether the action 
conforms to applicable state or local 
floodplain protection standards and 
(iii) a list of the alternatives consid
ered. Agencies shall endeavor to allow 
a brief comment period prior to taking 
any action.

(4) Each agency shall also provide 
opportunity for early public review of 
any plans or proposals for actions in 
floodplains, in accordance with Sec
tion 2(b) of Executive Order No. 
11514, as amended, including the de
velopment of procedures to accom
plish this objective for Federal actions 
whose impact is not significant enough 
to require the preparation of an envi
ronmental impact statement under 
Section 102(2X0 of the National En
vironmental Policy Act of 1969, as 
amended.

(b) Any requests for new authoriza
tions or appropriations transmitted to 
the Office of Management and Budget 
shall indicate, if an action to be pro
posed will be located in a floodplain, 
whether the proposed action is in 
accord with this Order.

(c) Each agency shall take floodplain 
management into account when for
mulating or evaluating any water and 
land use plans and shall require land 
and water resources use appropriate to 
the degree of hazard involved. Agen
cies shall include adequate provision 
for the evaluation and consideration 
of flood hazards in the regulations and 
operating procedures for the licenses, 
permits, loans or grants-in-aid pro* 
grams that they administer. Agencies
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shall also encourage and provide ap
propriate guidance to applicants to 
evaluate the effects of their proposals 
in floodplains prior to submitting ap
plications for Federal licenses, per
mits, loans or grants.

(d) As allowed by law, each agency 
shall issue or amend existing regula
tions and procedures within one year 
to comply with this Order. These pro
cedures shall incorporate the Unified 
National Program for Floodplain Man
agement of the Water Resources 
Council, and shall explain the means 
that the agency will employ to pursue 
the nonhazardous use of riverine, 
coastal and other floodplains in con
nection with the activities under its 
authority. To the extent possible, ex
isting processes, such as those of the 
Council on Environmental Quality and 
the Water Resources Council, shall be 
utilized to fulfill the requirements of 
this Order. Agencies shall prepare 
their procedures in consultation with 
the Water Resources Council, the Fed
eral Insurance Administration, and 
the Council on Environmental Qual
ity, and shall update such procedures 
as necessary.

Sec. 3. In addition to the require
ments of Section 2, agencies with re
sponsibilities for Federal real property 
and facilities shall take the following 
measures:

(a) The regulations and procedures 
established under Section 2(d) of this 
Order shall, at a minimum, require the 
construction of Federal structures and 
facilities to be in accordance with the 
standards and criteria and to be con
sistent with the intent of those pro
mulgated under the National Flood In
surance Program. They shall deviate 
only to the extent that the standards 
of the Flood Insurance Program are 
demonstrably inappropriate for a 
given type of structure or facility.

(b) If, after compliance with the re
quirements of this Order, new con
struction of structures or facilities are 
to be located in a floodplain, accepted 
floodproofinfe and other flood protec
tion measures shall be applied to new 
construction or rehabilitation. To 
achieve flood protection, agencies 
shall, wherever practicable, elevate 
structures above the base flood level 
rather than filling in land.

(c) if property used by the general 
Public has suffered flood damage or is 
located in an identified flood hazard 
aF?a» the responsible agency shall pro- 
V1°e on structures, and other places 
where appropriate, conspicuous delin
eation of past and probable flood 
height in order to enhance public 
awareness of and knowledge about 
flood hazards.

(d) When property in floodplains is 
Proposed for lease, easement, right-of- 
way, or disposal to non-Federal public 
Rh ?1r*va*'e Parties, the Federal agency 
snail (l) reference in the conveyance

those uses that are restricted under 
identified Federal, State, or local 
floodplain regulations; and (2) attach 
other appropriate restrictions to the 
uses of properties by the grantee or 
purchaser and any successors, except 
where prohibited by law; or (3) with
hold such properties from conveyance.

S e c . 4. In addition to any responsibil
ities under this Order and Sections 202 
and 205 of the Flood Disaster Protec
tion Act of 1973, as amended (42 
U.S.C. 4106 and 4128), agencies which 
guarantee, approve, regulate, or insure 
any financial transaction which is re
lated to an area located in a floodplain 
shall, prior to completing action on 
such transaction, inform any private 
parties participating in the transaction 
of the hazards of locating structures 
in the floodplain.

S e c . 5. The head of each agency 
shall submit a report to the Council on 
Environmental Quality and to the 
Water Resources Council on June 30, 
1978, regarding the status of their pro
cedures and the impact of this Order 
on the agency’s operations. There
after, the Water Resources Council 
shall periodically evaluate agency pro
cedures and their effectiveness.

S e c . 6. As used in this Order:
(a) The term “agency” shall have 

the same meaning as the term “Execu
tive agency” in Section 105 of Title 5 
of the United States Code and shall in
clude the military departments; the 
directives contained in this Order, 
however, are meant to apply only to 
those agencies which perform the ac
tivities described in Section 1 which 
are located in or affecting floodplains.

(b) The term “base flood” shall 
mean that flood which has a one per
cent or greater chance of occurrence 
in any given year.

(c) The term “floodplain” shall 
mean the lowland and relatively flat 
areas adjoining inland and coastal 
waters including floodprone areas of 
offshore islands, including at a mini
mum, that area subject to a one per
cent or greater chance of flooding in 
any given year.

S e c . 7. Executive Order No. 11296 of 
August 10, 1966, is hereby revoked. All 
actions, procedures, and issuances 
taken under that Order and still in 
effect shall remain in effect until 
modified by appropriate authority 
under the terms of this Order.

S e c . 8 . Nothing in this Order shall 
apply to assistance provided for emer- 
gëncy work essential to save lives and 
protect property and public health 
and safety, performed pursuant to 
Sections 305 and 306 of the Disaster 
Relief Act of 1974 (88 Stat. 148, 42 
U.S.C. 5145 and 5146).

S e c . 9. To the extent the provisions 
of Section 2(a) of this Order are appli
cable to projects covered by Section 
104(h) of the Housing and Community 
Development Act of 1974, as amended

(88 Stat. 640, 42 U.S.C. 5304(h)), the 
responsibilities under those provisions 
may be assumed by the appropriate 
applicant, if the applicant has also as
sumed, with respect to such projects, 
all of the responsibilities for environ
mental review, decisionmaking, and 
action pursuant to the National Envi
ronmental Policy Act of 1969, as 
amended.

J i m m y  C a r t e r .
The White House,

May 24, 1977.
APPENDIX D—E.O. 11990 

PROTECTION OF WETLANDS 
Statem ent by the President 
Accom panying E.O. 11990

The Nation’s coastal and inland wet
lands are vital natural resources of 
critical importance to the people of 
this country. Wetlands are areas of 
great natural productivity, hydrologi
cal utility, and environmental diversi
ty, providing natural flood control, im
proved water quality, recharge of 
aquifers, flow stabilization of streams 
and rivers, and habitat for fish and 
wildlife resources. Wetlands contrib
ute to the production of agricultural 
products and timber, and provide rec
reational, scientific, and aesthetic re
sources of national interest.

The unwise use and development of 
wetlands will destroy many of their 
special qualities and important natural 
functions. Recent estimates indicate 
that the United States has already lost 
over 40 percent of our 120 million 
acres of wetlands inventoried in the 
1950’s. This piecemeal alteration and 
destruction of wetlands through drain
ing, dredging, filling, and other means 
has had an adverse cumulative impact 
on our natural resources and on the 
quality of human life.

The problem of loss of wetlands 
arises mainly from unwise land use 
practices. The Federal Government 
can be responsible for or can influence 
these practices in the construction of 
projects, in the management of its 
own properties, and in the provisions 
of financial or technical assistance.

In order to avoid to the extent possi
ble the long and short term adverse 
impacts associated with the destruc
tion or modification of wetlands and 
to avoid direct or indirect support of 
new construction in wetlands wherever 
there is a practicable alternative, I 
have issued an Executive order on the 
protection of wetlands.

Executive Order 11990—Protection o f  
W etlands

By virtue of the authority vested in 
me by the Constitution and statutes of 
the United States of America, and as 
President of the United States of 
America, in furtherance of the Nation
al Environmental Policy Act of 1969, 
as amended (42 U.S.C. 4321 et seg.), in
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order to avoid to the extent possible 
the long and short term adverse im
pacts associated with the destruction 
or modification of wetlands and to 
avoid direct or indirect support of new 
construction in wetlands wherever 
there is a practicable alternative, it is 
hereby ordered as follows:

S e c t io n  1. (a) Each agency shall pro
vide leadership and shall take action 
to minimize the destruction, loss or 
degradation of wetlands, and to pre
serve and enhance the natural and 
beneficial values of wetlands in carry
ing out the agency’s responsibilities 
for (1) acquiring, managing, and dis
posing of Federal lands and facilities; 
and (2) providing Federally undertak
en, financed, or assisted construction 
and improvements; and (3) conducting 
Federal activities and programs affect
ing land use, including but not limited 
to water and related land resources 
planning, regulating, and licensing ac
tivities.

(b) This Order does not apply to the 
issuance by Federal agencies of per
mits, licenses, or allocations to private 
parties for activities involving wet
lands on non-Federal property.

S ec . 2. (a) In furtherance of Section 
101(b)(3) of the National Environmen
tal Policy Act of 1969 (42 U.S.C. 
4331(b)(3) to improve and coordinate 
Federal plans, functions, programs 
and resources to the end that the 
Nation may attain the widest range of 
beneficial uses of the environment 
without degradation and risk to health 
or safety, each agency, to the extent 
permitted by law, shall avoid under
taking or providing assistance for new 
construction located in wetlands 
unless the head of the agency finds* (1) 
that there is no practicable alternative^ 
to such construction, and (2) that the 
proposed action includes all practica
ble measures to minimize harm to wet
lands which may result from such use. 
In making this finding the head of the 
agency may take into account econom
ic, environmental and other pertinent 
factors.

(b) Each agency shall also provide 
opportunity for early public review of 
any plans or proposals for new con
struction in wetlands, in accordance 
with Section 2(b) of Executive Order 
No. 11514, as amended, including the 
development of procedures to accom
plish this objective for Federal actions 
whose impact is not significant enough 
to require the preparation of an envi
ronmental impact statement under 
Section 102(2)(C) of the National En
vironmental Policy Act of 1969, as 
amended.

S ec . 3. Any requests for new authori
zations or appropriations transmitted 
to the Office of Management and 
Budget shall indicate, if an action to 
be proposed will be located in wet
lands, whether the proposed action is 
in accord with this Order.

Sec. 4. When Federally-owned wet
lands or portions of wetlands are pro
posed for lease, easement, right-of-way 
or disposal to non-Federal public or 
private parties, the Federal agency 
shall (a) reference in the conveyance 
those uses that are restricted under 
identified Federal, State or local wet
lands regulations; and (b) attach other 
appropriate restrictions to the uses of 
properties by the grantee or purchaser 
and any successor, except where pro
hibited by law; or (c) withhold such 
properties from disposal.

Sec. 5. In carrying out the activities 
described in Section 1 of this Order, 
each agency shall consider factors rel
evant to a proposal’s effect on the sur
vival and- quality of the wetlands. 
Among these factors are:

(a) public health, safety, and wel
fare, including water supply, quality, 
recharge and discharge; pollution; 
flood and storm hazards; and sediment 
and erosion;

(b) maintenance of natural systems, 
including conservation and long term 
productivity of existing flora and 
fauna, species and habitat diversity 
and stability, hydrologic utility, fish, 
wildlife, timber, and food and fiber re
sources; and

(c) other uses of wetlands in the 
public interest, including recreational, 
scientific, and cultural uses.

Sec. 6. As allowed by law, agencies 
shall issue or amend their existing 
procedures in order to comply with 
this Order. To the extent possible, ex
isting processes, such as those of the 
Council on Environmental Quality and 
the Water Resources Council, shall be 
utilized to fulfill the requirements of 
this Order.

Sec. 7. As used in this Order;
(a) The term “agency” shall have 

the same meaning as the term “Execu
tive agency” in Section 105 of Title 5 
of the United States Code and shall in
clude the military departments; the 
directives contained in this Order, 
however, are meant to apply only to 
those agencies which perform the ac
tivities described in Section 1 which 
are located in or affecting wetlands.

(b) The term “new construction” 
shall include draining, dredging, chan
nelizing, filling, diking, impounding, 
and related activities and any struc
tures or facilities begun or authorized 
after the effective date of this Order.

(c) The term “wetlands” means 
those areas that are inundated by sur
face or ground water with a frequency 
sufficient to support and under 
normal circumstances does or would 
support a prevalence of vegetative or 
aquatic life that requires saturated or 
seasonally saturated soil conditions for 
growth and reproduction. Wetlands 
generally include swamps, marshes, 
bogs, and similar areas such as 
sloughts, potholes, wet meadows, river 
overflows, mud flats, and natural 
ponds.

S ec . 8. This Order does not apply to 
projects presently under construction, 
or to projects for which all of the 
funds have been appropriated through 
Fiscal Year 1977, or to projects and 
programs for which a draft or final en
vironmental impact statement will be 
filed prior to October 1, 1977. The pro
visions of Section 2 of this Order shall 
be implemented by each agency not 
later than October 1,1977.

Sec. 9. Nothing in this Order shall 
apply to assistance provided for emer
gency work, essential to save lives and 
protect property and public health 
and safety, performed pursuant to 
Sections 305 and 306 of the Disaster 
Relief Act of 1974 (88 Stat. 148, 42 
U.S.C. 5145 and 5146).

S ec . 10. To the extent the provisions 
of Sections 2 and 5 of this Order are 
applicable to projects covered by Sec
tion 104(h) of the Housing and Com
munity Development Act of 1974, as 
amended (88 Stat. 640, 42 U.S.C. 
5304(h)), the responsibilities under 
those provisions may be assumed by 
the appropriate applicant, if the appli
cant has also assumed, with respect to 
such projects, all of the responsibil
ities for environmental review, deci
sionmaking, and action pursuant to 
the National Environmental Policy 
Act of 1969, as amended.

J im m y  C arter

The White House,
May 24,1977.

APPENDIX E—E.O. 11514 
PROTECTION AND ENHANCEMENT OF 

ENVIRONMENTAL QUALITY

Excerpts From E.O. 11514 (March 5, 1970), 
as Amended by E.O. 11991 (May 24, 
1977), Secs. 2(g) and 3(h)

By virtue of the authority vested in 
me as President of the United States 
and in furtherance of the purpose and 
policy of the National Environmental 
Policy Act of 1969 (Public Law No. 91- 
190, approved January 1, 1970), it is 
ordered as follows:

Section 1. Policy. The Federal Gov
ernment shall provide leadership in 
protesting and enhancing the quality 
of the Nation’s environment to sustain 
and enrich human life. Federal agen
cies shall initiate measures needed to 
direct their policies, plans and pro
grams so as to meet national environ-
nental goals. The council on E nviron- 
nental Quality, through the C hair- 
nan, shall advise and assist the Presi- 
lent in leading this national e ffo r t .

Sec. 2. Responsibilities of Federal 
igencies. Consonant with Title I of 
he National Environmental Policy 
Vet of 1969, hereafter referred to as

cies shall:
(a) Monitor, evaluate, and control on 

a continuing basis their agencies’ aciti* 
vities so as to protect and enhance the
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quality of the environment. Such ac
tivities shall include those directed to 
controlling pollution and enhancing 
the environment and those designed 
to accomplish other program objec
tives which may affect the quality of 
the environment. Agencies shall devel
op programs and measures to protect 
and enhance environmental quality 
and shall assess progress in meeting 
the specific objectives of such activi
ties. Heads of agencies shall consult 
with appropriate Federal,. State and 
local agencies in carrying out their ac
tivities as they affect the quality of 
the environment.

(b) Develop procedures to ensure the 
fullest practicable provision of timely 
public information and understanding 
of Federal plans and programs with 
environmental impact in order to 
obtain the views of interested parties. 
These procedures shall include, when
ever appropriate, provision for public 
hearings, and shall provide the public 
with relevant information, including 
information on alternative courses of 
action. Federal agencies shall also en
courage State and local agencies to 
adopt s im ilar procedures informing 
the public concerning their activities 
affecting the quality of the environ
ment.

(c) Insure that information regard
ing existing or potential environmen
tal problems and control methods de
veloped as part of research, develop
ment, demonstration, test, or evalua
tion activities is made available to Fed
eral agencies, States, counties, munici- 
palities, institutions, and other enti
ties, as appropriate.

(d) Review their agencies’ statutory 
authority, administrative regulations, 
policies, and procedures, ineluding 
those relating to loans, grants, con
tracts, leases, licenses, or permits, in 
order to identify any deficiencies or in
consistencies therein which prohibit 
or limit full compliance with the pur
poses and provisions of the Act. A 
report on this review and the correc
tive actions taken or planned, includ
ing such measures to be proposed to 
the President as may be necessary to 
oring their authority and policies into 
conformance with the intent, pur
poses, and procedures of the Act, shall

be provided to the Council on Environ
mental Quality not later than Septem
ber 1, 1970.

(e) Engage in exchange of data and 
research results, and cooperate with 
agencies of other governments to 
foster the purpose of the Act.

(f) Proceed, in coordination with 
other agencies, with actions required 
by section 102 of the Act.

(g) In carrying out their responsibil
ities under the Act and this Order, 
comply with the regulations issued by 
the Council except where such compli
ance would be inconsistent with statu
tory requirements.

Sec. 3. Responsibilities of Council on 
Environmental Quality. The Council 
on Environmental Quality shall:

(a) Evaluate existing and proposed 
policies and activities of the Federal 
Government directed to the control of 
pollution and the enhancement of the 
environment and to the accomplish
ment of other objectives which affect 
the quality of the environment. This 
shall include continuing review of pro
cedures employed in the development 
and enforcement of Federal standards 
affecting environmental quality. Based 
upon such evaluations the Council 
shall, where appropriate, recommend 
to the President policies and programs 
to achieve more effective protection 
and enhancement of environmental 
quality and shall, where appropriate, 
seek resolution of significant environ
mental issues.

(b) Recommend to the President and 
to the agencies priorities among pro
grams designed for the control of pol
lution and for enhancement of the en
vironment.

(c) Determine the need for new poli
cies and programs for dealing with en
vironmental problems not being ade
quately addressed.

(d) Conduct, as it determines to be 
appropriate, public hearings or confer
ences on issues of environmental sig
nificance.

(e) Promote the development and 
use of indices and monitoring systems 
(1) to assess environmental conditions 
and trends, (2) to predict the environ
mental impact of proposed public and 
private actions, and (3) to determine 
the effectiveness of programs for pro

tecting and enhancing environmental 
quality.

(f) Coordinate Federal programs re
lated to environmental quality.

(g) Advise and assist the President 
and the agencies in achieving interna
tional cooperation for dealing with en
vironmental problems, under the for
eign policy guidance of the Secretary 
of State.

(h) Issue regulations to Federal 
agencies for the implementation of 
the procedural provisions of the Act 
(42 U.S.C. 4332(2)). Such regulations 
shall be developed after consultation 
with affected agencies and after such 
public hearings as may be appropriate. 
They will be designed to make the en
vironmental impact statement process 
more useful to decisionmakers and the 
public; and to reduce paperwork and 
the accumulation of extraneous back
ground data, in order to emphasize the 
need to focus on real environmental 
issues and alternatives. They will re
quire impact statements to be concise, 
clear, and to the point, and supported 
by evidence that agencies have made 
the necessary environmental analyses. 
The Council shall include in its regula
tions procedures (1) for the early prep
aration of environmental impact state
ments, and (2) for the referral to the 
Council of conflicts between agencies 
concerning the implementation of the 
Nation Environmental Policy Act of 
1969, as amended, and Section 309 of 
the Clean Air Act, as amended, for the 
Council's recommendation as to their 
prompt resolution.

(i) Issue such other instructions to 
agencies, and request such reports and 
other information from them, as may 
be required to carry out the Council's 
responsibilities under the Act.

(j) Assist the President in preparing 
the annual Environmental Quality 
Report provided for in section 201 of 
the Act.

(k) Foster investigations, studies, 
surveys, research, and analyses relat
ing to (i) ecological systems and envi
ronmental quality, (ii) the impact of 
new and changing technologies there
on, and (iii) means of preventing or re
ducing adverse effects from such tech
nologies.

[FR Doc. 78-3766 Filed 2-9-78; 8:45 am]
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